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GENERAL INDEX 
HIGH COURT 


ADVOCATES ACT (XXV OF 1961), Ss. 7, 24 
— Constitution of India (1950), Articles 14, 19 (i) 
(2) to lay down standards of such education 
occurring in S. 7 (1) (А) —Scope— Тһе expression 
а three year course ‘of study in law in section 24 
(1) (с) (iil) to be read subject to the rules framed 
by the Bar Council of India— B. С. L. Degree 
Obtained after pursuing correspondence course 
different from B.G.L. Degree obtained by attending 
regular classes— Prescription made by Bar Council 
of India saved by Article 19 (6) of the сенн од 


ARBITRATION ACT (X ОЕ 1940), Ss. 17, 30, 
33—Scope of sections 17, 30 and 33 we 68 


BHAVANI RESERVOIR IRRIGATION CESS ACT 
(XVI OF 1932) and Rules framed thereunder, rule 2 
(iii) —""Irregular irregulation"— Meaning— Petitioner 
owner of non-ayacut lands with wells —therein— 
Iriigation with well water using oil or motor 
engines—G.O. prohibiting pumping of water from ail 
existing wells during irrigation season— Levv of 


penal assessment on petitioner alleging irregular 
irrigation— Mandamus issued — Constitution of 
India (1950), Article 226 we 152 


CENTRAL EXCISES AND SALT ACT (І OF 1944), 
S. 4—Excise duty—Levy of—Value of goods—Manu- 
facturing cost and manufactnring profit— Value of 
goods for determining duty not to be loaded vun 


post- manufacturing expenses » 32 
CIVIL PROCEDURE CODE (V OF 1908) S.2 
(9)— ‘Tudgment’— Definition owe 11 
——S. 20 (с) So 91 


———S. 47—Powers and functions of executing 
Court—Suit by landlord against tenants for declara- 
tion of title and for recovery of possession— 
Defendant claiming protection under S. 3 of Act 
XXV of 1955 as a cultivating tenant—Suits dis- 
missed—Appeal by landlord allowed—Second appeal 
by tenants—During its pendency claim by tenant 
that his name has been registered as ‘tenant’ under 
Tamil Nadu Act X of 1969 by the appropriate 
authority—Application to receive the final notifi- 
cation as additional evidence dismissed—Second 
appeal also dismissed—Execution petitions by land- 
lord—Petition by tenants before the executing Court 
contending that the decrees became nulland in- 
executable by reason of their names being entered 
in the record of tenancy rights—Application dis- 
missed—Revision we 442 


S. 47 and О. 21, Rr. 20, 21, 93—Appli- 
cation to set aside sale under O. 21, R. 90 by 
judgment-debtor—Auction-sale set aside on deposit 
by the judgment-debtor of amount equal to the 
amount of sale proceeds—Return of sale proceeds to 
auction-purchaser after deducting poundage—Suit by 
latter to recover amount deducted and interest on 
money deposited by him—Claims whether tenable 


ooo 


—-S. 51 and О. 21, R. 40 (1)—ZExecution 
petition for arrest of the judgment-debtor—Nature 
of enquiry to be conducted oe 229 








C. P. CODE (1908)—(Contd.). 


———0. 8, R. 10 and О. 9, R. 13—Suit for 
recovery of a certain sum—Defeadant given time 
to file written statement—Written statement not 
filed--Suit decreed as prayed under О. 8, R. 10— 
Decree, wbether an ex parte decree and liable to be 
Set aside ac d 





-O. 21, Rr. 89, 90, 91—Immovable property 
sold in execution of a decree—Sale confirmed— 
Same property already sold in execution of a 
decree earlier—Petition to declare, the second 
auction sale void —Period of limitation—Court 
whether becomes functus officio after the confirma- 
tion of the sale : .. 103 


———O. 23, R. 1 (3) and О. 7, Rr. 12 and 13 
—Suit instituted against Wakf Board without 
notice—Defect—Plaint liable to be rejected—Order 
under O. 7,R. 12 to be passed with liberty to 
file fresh plaint in terms of O.7,R. 13 e 437 


О. 23, R. 3—Compromise  executory in 
nature—Provisions of O. 23, R. 3 attracted . 163 


—-O. 32, Rr. 3, 7 and 9—Scope and appli- 
cability—Minor, party to a partition suit —Minor 
represented by mother and guardian—Preliminary 
ex parte decree passed against the minor—Final 
decree followed—Execution sought—Minor attaining 
majority and applying to set aside the ex parte 
decree alleging that the erstwhile minor was not 
properly represented—Ex parte decree whether can 
be regarded as a nullity -. 166 








О. 33, В. 1—Application to sue as au 
indigent person—Suit for recovery of possession 
of properties valued at Rs. 94,000—Court-fee 
payable Rs. 7,025—Applicant receiving Rs. 2,099 
from Life Insurance Corporation after filing the 
application—Application for leave to sue not 
amended—Applicant disclosing the fact of receipt 
while in the witness box at the time of enquiry 
—Application dismissed by lower Court on the 
ground that the applicant should have amended 
her application—Appeal by applicant—Held, there 
was no suppression and Jeave given to sue as indigent 
person we 127 


M 


O. 33, R. 5—Petition for permission to 
file a suit as an indigent person—Prima facie 
finding to be given by Court on the basis of 
the pleadings we 49 


COMPANIES ACT ( OF 1956), S. 186 and Com- 
panies (Court) Rules (1956), Rr. 9 and 11 (6)— 
Scope—Extraordinary Ġeneral Meeting of share- 
holders of the company—Application for appoint- 
ment of an independent Chairman or an Advocate 
as Observer, whether maintainable we 384 


CONSTITUTION OF INDIA (1950), Article 226— 
Junior Assistant in Tamil Nadu Electricity Board 
—Appearing for special test conducted by the 
Tamil Nadu Public Service Examination—Books 
seized from the employee in the examination hall 
before the commencement of the examination— 
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CONSTITUTION OF INDIA (1950)—(Contd.). 


Charges framed and punishment imposed by 
stoppage of the next increment—Validity of punish- 
ment  challenged— . Impugned order quashed 


CONTRACT ACT (IX OF 1872), 5. 23—Suit 
for declaration —Rice mill—Established with funds 
sent by plaintiff from Malaya to India—Defendants, 
brothers of the plaintiff, claiming rights in the 
Rice Mill—Defence of remittances being illegal 
and in contravention of Foreign Exchange Regula- 


tion Act—Suit decreed—Appeal by defendants 
dismissed—Second appeal— Plaintiff’s suit not 
telying on the illegality and therefore held 
competent 3816 


— ——$. 74—Аргеетепі to sell immovable pro- 
perty—Amount deposited as advance—Agreement 
falling through—Suit for recovery of advance— 
Defendant found guilty of breach of agreement— 
No proof of damages adduced by plaintiff—Amount 
held to be paid only as earnest money—Suit for 
recovery of the amount decreed 462 





S. 74—Agreement to sell immovable pro- 
perty for Rs. 1,60,000—Rs. 27,500 paid as advance 
— Date fixed in agreement for payment of balance 
and completion of sale—Purchaser to lose advance 
on failure to complete the transaction—Vendor 
liable to refund advance on failure on his part to 
complete the sale—Vendor to be bound by pro- 
ceedings for specific performance also—Sale not 
completed—Suit by purchaser for recovery of 
advance with interest—Defence of amount being 
only “earnest money”—Plaintiff found guilty of 
breach of agreement—Vendor found to have sus- 
tained loss—Purchaser entitled to refund of advance 
amount less amount of loss suffered by the Mars 


—Ss. 151, 152 and 161—Railways Act (IX of 
1890), S. 77 prior to amendment by Act (LXXI 
of 1972)—Liability of Railway that of a bailee— 
Cotton bales consigned through Railway—Goods 
unloaded and stored adjacent to goods shed-— 
Consignee not taking delivery in their reasonable 
time—Consignee treating the Railway as warehouse 
—Fire in the cotton bales—Damages awarded by 
trial Courts to consignee—Appeal by Railway— 
Held there was no negligence on the part of the 
Railway—Suit dismissed - 128 


CUSTOMS ACT (LII OF 1962) S. 115 (2)— 
Proceedings taken against petitioner on the ground 
of seizure of consumer  goods—Confiscation of 
goods ordered—Petitioner allowed to pay a fine 
in lieu of confiscation—Penalty also imposed— 
Appeal by petitioner rejected—Criminal prosecution 
on same set of facts and allegations—Conviction 
of petitioner—Appeal therefrom acquitting petitioner 
—Revision by petitioner against order imposing 
penalty—Revision rejected— Orders whether ргорег 


DEED—Construction—Will or Settlement —Tests— 
Gift of undivided interest in coparcenary property by 
father to son—Effect . 455 


DOCTRINE OF ELECTION—Theory of approbate: 
and reprobate—Scope and applicability © 110 


ELECTION, DOCTRINE OF—Meaning and scope— 
Specific performance—Suit for—Suit decreed—Appeal 
by first defendant— Deposit of balance of sale 
consideration in Court by plaintiff—Execution of 
decree for cost by plaintiff—First defendant refer- 
ring to huge amount in Court deposit to his credit 
and that plaintiff could proceed against that— 
Preliminary objection of first defendant's averment 
amounting to election to treat the deposit in Court 
as his money and precluding appeal by him— 
Objection overruled oe i 


EMPLOYEES PROVIDENT FUNDS AND FAMILY 
PENSION FUND ACT (XIX OF 1952), S. 2 
(b)— “Basic wages”—Definition—Special allowance 
paid by employer to employee—Whether forms 
part of dearness allowance for calculating contri- 
bution we 185 


FAMILY ARRANGEMENT—Suit for partition— 
Suit claim based on unregistered arrangement— 
Courts below holding such arrangement creating. 
interest in suit property - not admissible in evidence— 
Second appeal to High Court—Held family arrange- 
ment records only the earlier division of properties 
and is admissible in evidence though unregistered, 


GENERAL INSURANCE BUSINESS (NATIONA- 
LISATION) АСТ (LVI) OF 1972), 8.16 (1) (2) 
—Framing of scheme—General Insurance (Nationa- 
lisation and Revision of Pay Scales and other 
Conditions of Service of Supervisory, Clerical and 
Subordinate Staff) Scheme (1974), Clause 25— 
Scope—Clause 25 to override and agreement or 
award or other instrument—No bar in scheme for 
payment of travelling allowance in case where 
transfer is effected at the request of the employes: 


HINDU ADOPTIONS AND MAINTENANCE 
ACT (LXXVII OF 1956), Ss. 20 and 22— Appli- 
cability 362 


HINDU LAW—Joint family—Blending—When sepa- 
rate property assumes characterof joint family pro- 
perty—Statement contained in document—Eviden- 
tiary value of o 5l 


Joint family ^ property—Mortgage debt 
created by father for self and as guardian of minor 
sons—Liability of sons—Pious obligation S 86 








Partition — Cinema business whether joint. 
family business—Burden of proof lies on person 
so asserting—Evidence—Avaliable evidence alleged 
to be withheld—Presumption—Notice to produce: 
accounts given not by plaintiff but by another— 
Necessity to prove existence of account books 
and they could be produced—Adverse inference by 
reason ОЁ non-production, whether and when can. 
be drawn -- 51 





Partition— Suit for — Properties inherited: 
by father from his maternal grandfather—Whether 
ancestral property—Sons, whether have апу right 
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HINDU LAW—(Contd.) 


by birth—Son cannot impugn, alienations of such 
property by his father—Blending— Requirements | of 





Suit for  partition—Money spent by one 
brother for the marriage of sisters— Whether he 
can claim contribution from the other bur 


HINDU MARRIAGE ACT (XXV OF 1955), Ss. 13 
(1) (b) and 25—Scope and applicability—Petition 
by husband for restitution of conjugal rights 
allowed—Wife not obeying order—Petition for 
divorce by husband—Divorce granted—Wife’s claim 
to permanent alimony from busband—Whether 
entitled to we 359 


HINDU MINORITY AND GUARDIANSHIP ACT 
(XXXII OF 1956), S. 8—Suit for partition and 
separate possesston—Property of minor—Father 
alone competent to deal with—Father attesting sale 
of minor’s property—Not tantamount to acting as 
guardian of minor ss. 276 


HINDU RELIGIOUS AND CHARITABLE 
ENDOWMENTS—Hereditary trusteeship of temple— 
Trustee only a dharmakartain the context of the case 
—Widow and brother of land-holder, rival claimants— 
No mode of devolution prescribed by founder—Succes- 
sion only to the last holder of the office—Widow 
would be the heir to the office - 8 


HINDU SUCCESSION ACT (XXX OF 1956), S. 
14 (D— Hindu Women's Rights to Property Act 
(XVIII of 1937) S. 3 (2) and (3)—Death of 
male Hindu in 1942 having interest in joint family 
property leaving wife, son, and a daughter—Wife 
dying in 1963 —Impact of 8. 14 (1) оп interest 
taken by widow under section 3(2) of Act XVIII 
of 1937—Daughter's claim to one-fourth share, if 
tenable oe 23 


LIMITATION ACT (XXXVI OF 1963), S. 12 (2) 
and (3)—"Time  requisite"—Meaning of—Three 
days time granted to litigant under rule 129, 
Civil Rules of Practice deemed to be “time requi- 
site" we 194 
———$. 15 (1) Inapplicable we 375 
Article 55—Vendor without title— Purchaser 
not put in possession of the concerned property 
on the date of sale—Breach occurred on date of 
sale—Starting point of limitation would be date 
of sale we 154 





Articles 68 and 69 — Machinery purchased 
under hire purchase agreement—Portion of amount 
of sale paid in instalments—Balance due— Purchaser 
selling machinery to a third party— Violation of 
agreement of hire-purchase—Suit by vendor for 
possession of the machinery or in the alternative 
for its value—Suit filed three years after becoming 
aware of the sale—Suit held barred S 44 





MADRAS AGRICULTURISTS RELIEF ACT (IV 
OF 1938)—Requisites for claiming benefit under the 
Act by a debtor we 150 


(1981) 2 M.L.J.—E 


MADRAS CITY TENANTS PROTECTION 
(AMENDMENT) ACT (XVI OF 1964) S. 3— 
Suit for recovery of possession—Building used for 
non-residential purpose іп Pudukottal —Tenant 
claiming rights under the City Tenants’ Protection 
Act—Tenant’s claim rejected—Act not extending 
then to building used for non-residential purposes 
—Suit decreed—Subsequent notification issued under 
City Tenants’ Protection Act extending the Act to 
non-residential buildings in Pudukottai—Effect— 
Plaintiff’s suit abates .. 192 


MEDICINAL AND TOILET PREPARATIONS 
(EXCISE DUTIES) ACT (XVI OF 1955) and Rules 
(1956) thereunder—Power of Board of Revenue 10 
levy ceiling 2 


MOTOR ACCIDENT—Deceased travelling on the 
footboard of a bus—Bus going extreme left to 
avoid a lorry coming in the Opposite direction— 
Deceased hit by telephone post and sustained 
severe injuries—Deceased died two days later— 
Accident held to be due to rash and negligent 
driving wo 181 


nee 2 


MOTOR VEHICLES ACT (IV OF 1939), S. 95— 
Motor Accident—Car owned by ‘A’ and driven 
by 'K'a gratuituous, passenger—Car dashing against 
a tree—Fatal injuries sustained by K—K’s wife 
and children claiming compensation from car owner 
and the Insurance Company—Accident held due 
to rash and negligent driving of 'K' and not to 
inevitable accident—Neither the owner of the car 
nor the Insurance Company liable to pay m 


pensation—Scope of section 95 (1) on 

—— S. 95 (2)—Scope and applicability—Liabi- 
lity in respect of third party o 39 
NATURAL JUSTICE—Principles of— Student 
alleged to have committed malpractice during 
examination—Enquiry—Order passed debarring 


Student—Challenge by the latter—Non-examination 
of witnesses, whether violative of natural justice 


PONDICHERRY MUNICIPALITIES ACT (IX OF 
1973), S. 158, Schedule VIII— Transfer of property 


—Levy of  surcharge— Court-auction-purchaser— 
Whether liable to pay duty on sale certificate 
is issued to him we 407 


PRESIDENCY SMALL CAUSE COURTS ACT 
(XV OF 1882), S. 10—Transfer of appeals from 
one appellate Authority to another—Resort to R. 17 
of the Tamil Nadu Buildings (Lease and Rent 
Control) Act not permissible .. 239 


PRESIDENCY TOWNS INSOLVENCY ACT 
(III OF 1909), S. 68 (J) (d)—Defendant in suit 
for recovery of money adjudicated as insolvent— 
Official assignee if a necessary or proper party 

137 


RAILWAYS АСТ (IX OF 1890), S. 78-В—5соре 
and  applicability—' Charge апа overcharge"— 
Meaning of—Goods booked from  Punalur to 
Coimbatore—Delay in unloading the goods by the 
consignee—Claim for demurrage and wharfage by 
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RAILWAYS ACT (1890) —(Contd.) 


the Railway from the consignee—Amount paid by 
‘consignee under protest—Suit for refund of amount 
paid—Allegation^of delay only on the part of 
the Railway in not placing wagon in position 
for unloading—Notice of overcharge not given 
within six — months—Effect—Claim for refund 
.held unténable -.. 107 


—- ——58. 78-B and Civil Procedure Code (V of 


1908), S. 80—Notice to Central Government relat- 
ing to Railways, whether should be addressed 
only to the General Manager we 189 





booked at 
Railway 


S.  S0—Jurisdiction—Goods 
Boodalur Railway Station of Southern 
to Naya Bazaar Railway Station of Northern 
Railway—Consignment found at destination in a 
damaged condition—Certificate showing assessment 
of damages obtained—Suit by consignor against 
‘the General Manager, Northern Railway for 
damages—Suit instituted in Sub-Court, Thanjavur 
—Sub-Court, Thanjavur, if competent to entertain 
the suit : - 91 


REGISTRATION ACT (XVI OF 1908), Ss, 17 (1) 
(d) and 49—Deed of lease not properly stamped 
-and registered—Not creating a present demise— 
Admissibility—Admissible in evidence fora col- 
Jateral purpose—Deed— Construction—Intention of 
'the parties to be given effect to .. 298 


SALE OF GOODS ACT (ПІ OF 1930), Ss. 11 and 
20—Contract of Sale not complete unless time 
for payment of sale price and for taking delivery 
Of goods are agreed—Plaintiff cannot unilaterally 
fix the time—Time not the essence of contract 
where contract does not stipulate we 343 


SETTLEMENT—Suit for declaration—Plaintiff 
claiming title under a deed of settlement dated 
10th December,  1942—Settlor reserving the 
interest thereunder—Third defendant claiming 
‘title to the very same property under a deed 
dated 7th July, 1966—Settlor not competent to 
‘convey any title under the latter document— 
Effect 373 


SUCCESSION ACT (XXXIX OF 1925), S. 63 
(c)—Will—Proof of—Attesting witnesses to admit 
attestation—Attesting witnesses to prove also 





‘that they signed in the presence of the testator 
Explanation to section 111—8соре and 
-applicability ee 276 





S. 301—Executor—Putting forth right 
‘conflicting with rights of  beneficiaries— Court 
can exercise powers under section 301—Removal 
of executor and appointing successor to be 
under section 301—Relief not to be sought be 
regular suit - 158 


‘TAMIL NADU AGRICULTURISTS RELIEF 
ACT (IV OF 1938), S. 3 (i) and 4—Debt— 
Definition—Owelty amount—Whether could be 
"treated as debt—Amount due from сорагсепег 
‘consequent on use of family funds for his pers 





T. N. AGRICULTURISTS RELIEF ACT (1938)— 
(Contd.). 

sonal benefit or secreted by him, not liable 
to be scaled down æ 424 

(as amended by Act УШ of 1973), S. 3 
(2) (a)—Agriculturist—Debtor having saleable 
interest in agricultural property—Creditor proving 
that debtor had interest in other properties 


as well—Onus shifting to debtor to prove that 
he does not come under any of the provisos 
to the definition of agriculturist 35 


TAMIL NADU BUILDINGS (LEASE AND 
RENT CONTROL) ACT (ХУШ OF 1960), 
S. 10 (2) (i—Evidence Act (I of 1872), S. 114 
(8)—Petition for eviction on ground of wilful 
default in payment of rent—Promissory notes by 
landlord one in favour of tenant and. another 
in favour of tenant’s wife—Letters from tenant’s 
wife to Jandlord for adjustment of ‘interest due 
under her promissory note towards rent and 
electricity charges—Letters sent under certificate 
of posting—Tenant alleging agreement ^ with 
landlord for adjustment of interest towards 
rent—Agreement  denied—Rent Controller finding 
in favour of agreement—Appellate Authority 
holding contra and ordering eviction—Revision by 
tenant ^ 288 





-(as amended by Act XXIII of 1973) 
S. 10 (2) (v)—Petition for eviction by landlord 
—Allegation of wilful default in payment of 
rent, and need for additional accommodation— 
Tenant opposing petition—After commencement 
of the trial and P.W. 1’s examination partly 
three unregistered documents sought to һе 
filed by petitioner—Objection by tenant to admissi- 
bility of documents—Further examination stopped 
Admissibility of documents tried as preliminary 
issue and objection overruled—Appeal by tenant 
to Appellate Authority against order passed by 
the Rent Controller—Maintainability we 298 


———(as amended by Act XXIII of 1973), Ss. 10 
(2 (1) and 14 (1) (b)—Petition for  eviction— 
Tenant dying during pendency of petition—Applica- 
tion by landlord to implied the legal representa- 
tives, filed within thirty days from the date of 
knowledge, of death of tenant—Legal representa- 
tives alleging that petition was filed beyond time 
—Objections overruled and petition  allowed— 
Appeal by legal representatives to Appellate 
Authority dismissed-—Revision to the High Court 
—Legal representative's rights not affected—Order 
procedura] only to assist landlord to continue 
eviction petition .. 206 


Ss. 10 (3) (а) @, 10 (2) (ii)—Petition for 
eviction—Lower Courts findings in favour of land- 
lord as to bona fide requirement for his occupation, 


and subletting by tenant—Revision by tenant 148 





(as amended by Act XXIII of 1973), section 
10 (3) (а) (ii)—Scope and applicability -. 170 


(as amended by Act XXIII of 1973), S. 10 
(3) (c)—Petition for eviction of tenant “If he 
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A’ BOMBAY EXPERIMENT iN TH 
LAW OF ADOPTION. 


‘By 


Proressor J. DuNcAw M. Derrert (School 
of Oriental & African Studies, University’ of 
London). >. z 


Almost all the dramas connected with the 
Anglo-Hindu law of adoption came from 
Bombay. In that Presidency widows could 
adopt (indeed, perhaps ought to adopt) with- 
out necessarily seeking anyone's. permission. 
In the old Madras Presidency, on the- other 
hand, the consent 
No doubt іп the coursé of this half-century 
the formerly stiff’ requirements were in prac- 
tice much reduced: thé obstructions which 
sapindas could effectively put in the widow's 
way more or less evaporated. Yet thé health- 
ful tradition .remained that widows should 
not adopt - unless their, deceaséd. husbands’ 
families had every opportunity of' debating 
the. matter; and . widows’ opportunities to 
blackmail their ‘in-laws’ were far less ‘than 
we know have flourished in Bombay. 


Й 


Since 1956 we have had a new scheme, under 
the Hindu. Adoptións and Maintenance . Act 
(LXXVIII of:1956), and the Supreme Court 
and several High Courts have been concerned 
gradually to chalk out the precise rights which 
an adopted child obtains. For practical. pur- 
poses T shall call that child here the ‘adoptee’, 
and in practice this üsuálly means an ‘adopted 
son, There is no question of an adopted 
daughter disturbing the property-expectations 
‘Of the widow’s ‘in-laws’. .J shall go further 
and assert that all those problems remain, if 
remain. they, do, because the’ Supreme .Court 
has opted for cultural continuity, and cons- 
trues section 12 of the Act of 1956 in the 
light of the Hindu . conception of adoption. 


On that-basis, only.a son adopted їй. accord . 
‘J. 476: (1970) 


ance with Anglo-Hindu Jaw (so far as the 
` choice of -adoptee, and the right to’ adopt are 
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of sapindas was required. . 
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concerned) can qualify as an adoptee for the 
purposes so far chalked out by the Courts. A 
non-sacramental, purely statutory and secular 
adoption, as, e.g., of an adoptee from ano- 
ther caste, can hardly obtain the rights former- 
ly belonging to the dattaka son’. 


- Although section 12 provides in proviso (c) 


that there sháll be no divesting of property by 
reason of the adoption, we have achieved, 
without question, three propositions which 
place the adoptee firmly- within the widow's 
deceased husband's family. It seems to fol- 
low thatthe old pernicious doctrine of ‘rela- 
tion back’ ‘survives, whereby the -adoptee is 
the son of his fictional father from the latter’s 
death, notwithstanding the statute’s 'saying 
that his’ membership of the adopter’s family 
starts from the time of the adoption (see sec- 
tion, 12). In Sawan Rams case?, the adop- 
tee ousted the presumptive reversioner, and 
thus put an end to a suit to divest an.im- 
proper.alienee from {һе widow-adopter. In 
Sitabai's case*; the adoptee took as coparcener 
by survivorship from the adoptive father, oust- 
ing (but not divesting), an illegitimate son of 
that father by his own brother, the adopting 
mother's brother-in-law. The right to take 
by survivorship and so participate in a parti- 

1. I made this point in ‘Succession Ьу 
male issue: a conflict between the Hindu 


Succession Act, and the demands of the reve- 


nue’, 14: Banaras L.J. 119-124 (1978—publi-. 
shed in 1980). " ^ ^. s 

. 2. .SawatnRam v. Mst, Kalawanti, (1968) 
2 M:L.J. (S:C.) 55: (1968) 2 An. W.R. 
(S.C.) 55: (1968) 2 S.C.]. 316: А.Т.К. 
1967 S.C. 1761. See Savitri у. Commis- 
sioner о} Income-tax, (1976) 104 I. T. R. 
385. 


3. Sitabai v. Ramchandra, (1970) 1 S.C. 
2 S;CR. 1: A.I.R. 1970 S.C. 


343. 
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tion of joint-family property where the father 


died as far back as 1923 was- established . in. 


the highly informative ап. interesting case of 
Bai Chanchal*, overlooked in the Bombay case 
to which we shall come. 


‘The position as left by the Supreme Court 
was that adoption creates an heir for the 
deceased adoptive father, makes the adoptee 
a full member of his father’s family, and 
therefore gives him all relevant rights, save 
that no property must be’ actually divested. 
This is like saying that a banana shall be an 
orange, provided that it shall have no pips. 
That left a conundrum to be worked out: but 
that was inevitable, given the wording of sec- 
tion 12; and given that the Supreme Court 
sagely (but not in all respects happily) increas- 
ed the area of property. which could not be 
divested at Anglo-Hindu law in Shripad 
Gajanan v, Dattaram | Kashinath?..— Mean- 
while several High Courts had been giving the 
adoptee the right to upset prior alienations by 
the widow, thus upsetting titles, on the basis 
that this was not the divesting which Parlia- 
ment had in mind*! 


Now we have the extraordinary case of //ira- 
bai v. Babu Manika Ingale','in which Masod- 
kar and Rele, JJ., of the Bombay High Court 
use remarkable ingenuity. In so doing chaos 
has resulted, and it is -desirable that this 
should be dvoided in Tamil Nadu. The 
circumstances were these. died in 1935 or 
1937, but at any rate before the Hindu 
Women’s Rights to Property Act, could affect 
е. property in question. He was a sole 
surviving coparcener, and his only surviving 
————————— 

4. Bai Chanchal (as guardian of Minor 
Rameshchandra) v. Manishanker, (1971) 12 
Guj.L.R. 576. "Very similar to that case 
was Irappa v. Ramappa, A.1.R. 1974 Karn. 
143, where a partition between the father's 
collaterals was ignored. 

5. (1974) 2 S.C.J. 162: (1974) 2 S.C. 
C. 156: (1974) 3 S.C.R. 474: А.Т.К. 1974 
S.C. 878. ; 

6.' Kiran v. Ashok, A.I.R. 1974 Pat. 
291; Mahadeo v. Rameshwar, (1967) 79 
Bom.L.R. 89. 


7. A.I.R. 1980 Bom. 315. 
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relative was his widow, I. In 1962 she 
adopted 4. After a while she got fed up 
with 4, and tried to upset the adoption. She 
obtained the aid of some strangers, who helped 
her to construct a means of depriving 4 of 
lis expectations. They said she never put 41 
in possession of F’s estate, that she sold it 
to (one of) them, and that the adoption 
should be set aside and their title in respect 
of the property should be declared in a decla- 
ratory suit. The learned Justices quite clear- 
ly sympathised with 4. They saw that he 
was being cheated. They found the alleged 
transferee of the property quite unmeritorious. 
They suspected that an aged lady was being 
manipulated. But they could hardly dispose 
of the problem by saying that. So they took 
up the law of adoption and twiddled it into a 
cat's cradle. В 


They consult the Supreme Court cases ол 
adoption, referred to above, and find that an 
adoptee is a real member of the deceased 
father’s family. Admittedly divesting is not 
allowed. Very well. At that rate his rights 
start from the moment of adoption, and 
‘relation back’. has been abolished. If that is 
so, very many High Court cases, including 
Bombay cases, are wrong. The next ques- 
tion is how A came to have any rights at all? 
They discovered that W had surrendered F's 
estate to 4! How did she do that? There 
was no document, not even unstamped, un- 


registered! She was, they say, entitled to 
surrender orally. Good heavens! Well, let 
that be so: a widow under the old system 


could no doubt surrender orally to a rever- 
sioner, but how came 4 to bea ‘reversioner, 
when W/s tenure had been converted by the 
Hindu Succession Act in 1956 into an.abso- 
lute estate by virtue of section 14 (1) of that 
Act? No doubt Punithavalli’s case?,. had 
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8. See note' 5 above. 

9. Punithavalli v. Ramalingam, (1970) 2 
S.C.J. 478: (1970) 2 M.L.J. (S.C.) 70: 
(1970) 2 An. W.R. (S.C.) 70: (1970) 3 
S.C.R. 894: A. I. R. 1970 S. C. 1730. 
Their Lordships say that the authority of 
Punithavalli was shaken by Shripad Gajanan 
(note 4 above). But Shripad Gajanan was 
about Anglo-Hindu law, and Punithavalli was 
about the effect of the ‘Hindu Code’. Kisan 
v. Hari, A.1.R. 1974 Bom. 65 was correct. 


n. 


made, it:.abundantly, clear that. when a, widow 
inherits and then. adopts the adoption cannot 
divest the: widow who has. an.absolute estate. 
But, their Lordships.. say, ‘he property was 
joint. family property., .After,a long disquisi- 
tion on the special quality—a Hindu, quality— 
of joint-family property, and repeating. . the 
well-known -formula that property cannot 
cease to be joint:family property so long as a 
widow survives with an unexpired right to 
adopt, they say that where a widow has an 
absolute estate in what was joint-family pro- 
perty she is free (о. alienate it irrespective of 
the, restrictions applying Чо. joint-family pro- 
perty (a novel concept); and she сап: certain- 
ly-surrender й or the unalienated, balance of 
it! . This will: make the hair of any student 
of Hindu Jaw stand right on.end. The сопѕе- 
quences are unimaginable., -The good work 
done by the Hindu Succession Act, 1956, sec- 
tion 14," ground over which all High. Courts 
have fought, collapsing exhausted .after the 
Supreme Court's efforts гіп Тиіѕаттах, and 
the aptly-named Bai Vajra, is коры 
unless this novelty is promptly: scotched. .. 


Their Lordships. point to revenue decisions 
that. property in the hands. of a widow, living 
joint- -family style, but with no surviving co- 
parcener, is still joint-family property. But 
this is a misunderstanding. It is not. It is 
property of a ‘Hindu undivided family’, for 
tax purposes, which is quite’ another matter’. 
The Hindu law proposition that property does 
not cease to be joint-family property so long 
as a widow survives capable of adoption in 
true only when a coparcener, formerly joint 





10. "V: Tulsamma v. Sesha Reddi, (1977) 
3 S.C.R. 261: (1978) 1 S.C.7. 29: (1978) 


1 An.W.R. (5.С.) 6: А.Т.К. 1977 S.C. 

1944. С | 
11. Bai Vajra v. Thakorbhai, (1979) 3 

S.C.C. 300: А.Т. R. 1979 S.C. 993. 


12. The whole ой is ventilated їп 
B. Sampath, ‘Hindu undivided family in 
taxation: a saga of conceptual aberration,’ 
20 Journal of the Indian ‘Law Inst. 29-51 
(19/8); ]. D. M. Derrett, "The Supreme 
Court and the Undivided Family : a footnote, 


ibid. 463-470. _ с 
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with: her husband, survives... Then the. adop- 
tion; re-creates a joint- family, or rather a co- 
parcenary, so that partition and back-accourit- 
ing can occur. Hence Gurupadappa®. But 
F's property could only have become coparce- 
nary property again if 4 had been adopted by 
him himself. And the theory that the widow 
had an absolute estate in what was not her 
absolute - própeity ` -was clearly scotched in 
Punithavalli'^ ; and it is-not a legitimate distinc- 
Поп to claim that that, case and others like it 
were concerned’ only : -with the husband's self- 
acquired estate. | 


Finally. the Bombay High Court's notion of 
‘prospective furthering’, which would allow the 
adoptee to inherit'on intestacy from his father's 
relatives, is good so.far as it goes. Buf the 
attempt in this case to .confine the adoptec’s 
rights to the moment of adoption, welcome of 
course to those who believe Parliament want- 
ed ‘to. curb a ‘social’ abuse, conflicts with the 
Supreme Court’s conception of adoption, and 
cannot be reconciled with previous cases which 


the Bombay High Court conveniently ignores. 


I end this brief note about an extraordinary 
case, showing originality and ingenuity, by 
urging that the problem remains, and that. 
divesting apart, the adoptee is indeed intruded 
into his father's family, when the widow 
adopts, provided it is a sacramental adoption, 
but that where the father’s entire share has 
been inherited by the: widow, that estate hc 
cannot take from her, unless she executes a 
deed of gift in -his favour, or leaves it to him 
in her will, which is indeed contemplated in the 
interesfing and useful Bombay case of Hari- 
bai v. Baba Amina. , І 


ЧЕТ 


e i 





13. Gurupadappa — v. 
(1953) 56 Bom.L.R. 252. 
14.See note 9 at page 25 

15. A.I.R. 1977 Bom. 289. 
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A PLEA FOR UNIFORM TIME LIMIT 
FOR APPEALS IN CIVIL PROCEED- 
INGS. ООС er a 


Dy , 
P.'SERMAKANI,' B.A., B.L., ‘Advocate, 
Madiirai. ytd A 


Speaking of Indian Legislation, Lord .Macau- 
lay once said: . Our principle is simply this: 
Uniformity, when . you сап have it;, diversity 
when уса must have it, but in all cases cer- 
-tainty". Jf statutes are drafted keeping the 
above principle in view, the length of the 
statutes can be substantially. shortened ...and 
they may be better ‘tinderstood also ру all -con- 
-cerned.: Our former Chief Justice.of. Supreme 
Court of India, Mr. Hidayatullah now Vice- 
President of India rightly observed “Our Jaws 
would be: bettér obeyed, if they were fewer; 
better understood, if they: are clearer · and 
тоге permanent, if they were. not changed .50 
frequently". | : к 


The principle óf uniformity can’ be easily aimed 
at and achieved in providing the time limit 
for appeals, Revision „petitions etc.,.in civil 
proceedings. : At present, there are various 
‘Acts, which provide for different time. limits 
буе Maine of tlie Act mee A 
7 Central Acts Va d 
l. Payment of Wages Act, 1936 | 
(Central Act IV of 1936) 


2. Workmen's Compensation Act, 1923 
(Central Act VII of 1923) 


3. Employees! State Insurance Act, 


1948 (Central Act XXXIV of 1948) 


4. Motor Vehicles Act, 1939 
(Central Act IV of 1939) 


- - Tamil- Nadu Acts - 
5. Tamil Nadu Buildings (Lease and 


Rent Control) Act, 1960 (Tamil 
Nadu Act, XVIII of 1960) .. 
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for filing appeals. ` The. Third Report of the 
Law Commission on the Limitation. Act, 1908, 
was of the view that a uniform period should 
be prescribed as far as possible as regards the 
articles relating to appeals and applications-as 
this would conduce to simplicity. -Yet, the 
Limitation Act, 1963, prescribed varying time 
limits for filing appeals. Article 116 of the 
Limitation’ Act, 1963, provides that appeal 
to the High Court from а. decree or order 
of any Court has to be filed within 90 days 
from the date of the'said decree or order and 
to any other Court from any decree ог order 
the appeal has to be filed within 30 days. 
Article: 117 of the Limitation "Act, 1963, ptovi- 
des that an appeal to the High Court from 
a decree or order of the said High Court 
has to be filed within 30 days from the date 
of the decree or order: Special Acts passed 
by the Central Parliament as well as the State 
Legislatures: provide for various periods for 
filing appeal to the: Court or Tribunal or 
Appellate authority. The time for appeal 
varies from 15 days to three ‘months: A 
reference to the appeal provisions in’ some of 
the Central Acts and Tamil Nadu Acts, will 
reveal the, variance in time limit for preferring 
the ‘appeal. The following Acts may be 
referred to: hoo dre a 


: Ue Relevant - Time. Limit 


* Section 7 for appeal - 
Section 17 30 days 
Section 30 60° days 
Section 82 60 days 
Section 110-D, 90 days - 


‘Section 23 15; days: 55 


П] 


6. Tamil Nadu. Urban ‘Land Tax 

.— Act, 1971 (Tamil Nadu Act XXX: 
91971) ` а 

7. Tamil Nada Acquisition of Land 
for Harijan Welfare Schemes 


“Act, 1978. . 


8. Tamil Nadu Co-operative Societies 
Act; 1961 (‘Tamil Nadu Act LIII of 
1961) 


9." Tamil Nadu Land Reforms Act, 


| 1961 (Tamil.Nadu Act LVIII of 1961) 


Is it necessary to have different time limits for 
filing appeals, revision petitions etc.? In my 
view, it is not. There is no obvious reason 
for having such dissimilar time limits for fil- 
ing appeals under various enactments. Such 
different time limits tend to complicate the 
matter and occasionally confuse the judges, the 
lawyers and the litigant public. Such varia- 
tions in time limit for filing appeals have to 
be attributed mainly to the idiosyncracies of 
the draftsmen of the statutes and it cannot be 
justly contended that there is sound reason 


behind the variations in time limit. 


The provisions regarding the time limit for 
filing appeals can be simplified. It сап. be 
provided in the Limitation Act that the time 
limit for filing appeals or petitions in all 
matters of civil nature arising out of any 
legal proceedings is 90 (ninety) days, whe- 
ther the appeal is to any Court or Tribunal 
or appellate authority. This will greatly sim- 
plify the provisions relating to time limit for 
appeals. Each statute need not contain pro- 
visions regarding time limit for appeals aris- 
ing out of that enactment. 


I would like to make a suggestion with refe- 
rence to petitions to condone the delay if any 
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` Section 20 (1) 


Б 30 days 
Section 9 read. 

with rule 6- .6 weeks 
Section 96 (3) | 2 months 
Section 78 (1) 90 days 
; | for Govt, 
60 days 
_ for others 

Section 79 60 days ` 
for Govt. 
30 days 


for others. 


in filing the appeals. Section 5 of the Limi- 
tation Act, 1963, provides that appeals and 
certain applications may be admitted after the 
prescribed period, if the appellant or the appli- 
cant satisfies the Court that he has sufficient 
cause for not preferring the appeal or making 
the application within such period. Special 
legislations which provide for appeals and peti- 
tions and for their time limits incorporate simi- 


‘lar provision for condoning the delay in pre- 


ferring the appeal or filing the petition etc. 
What is ‘sufficient cause’ and whether the causes 
shown for delay can be accepted leads to 
unnecessary protraction of the proceedings. 
Causes of delay which may be just and rea- 
sonable from the point of view of the litigant 
filing the appeal or petition may not be found 
to be valid and sufficient by the Court. 


There are cases which hold that the poverty 
of the party or his want of funds is not a 
sufficient cause for condoning the delay. So 
also there are cases holding that a mere plea 
of sickness is not a sufficient cause for excus- 
ing the delay in filing of appeal or, applica- 
tion, unless the effect of illness was such as, 
in the circumstances, will afford reasonable 
excuse for the delay. The question whether 
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the effect of the sickness is such that it will 
afford sufficient cause for failure to present 
the appeal or application within the prescribed 
period is one of fact to be decided in the cir- 
cumstances of the particular case. Whether 
the inadvertence of an Advocate in filing the 
appeal within time is a sufficient. ground for 
condoning the delay is a moot point. The 
enquiry into such sufficient cause leads to 
enormous delay. 


In some legislations, there is accidental omis- 
sion to provide for such condonation of delay 
for sufficient cause and this raises the ques- 
tion whether іп the absence of such a ргоуіч 
sion there is power in the Court or Tribunal 
to condone the delay. The delay is not consi- 
dered from the position of litigant who has to 
file the appeal or petition, but it is considered 
de hors his circumstances. 


If some simple provision is enacted for con- 
doning the delay by the Court, then it will 
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be easy to all concerned. I would suggest 
that it may be provided that if the delay is 
30 days or less, the Court shall condone the 
delay automatically and the appellant, even if 
he succeeds shall not be entitled to any costs. 
Even if the delay is more than 30 days but 
less than 60 days, the Court shall condone the 
delay automatically and the appellant, in addi- 
tion to losing his costs, shall pay the cost of 
the respondent even if he succeeds in the 
appeal. The condonation of the delay upto 
60 days may be made automatic subject to 
the above condition regarding costs. When 
the delay exceeds 60 days, then in addition 
to losing his costs, and paying the costs of 
the respondents, -the Court shall consider 
whether the appellant has sufficient cause 
for the condonation of the abnormal delay 
exceeding 60 days. Such simple provisions 
to condone the delay in filing appeal may 
obviate unnecessary protraction of the litiga- 

tions. | 


п] 


BIRTHDAY CENTENARY OF: SRI 
S. VARADACHARIAR. 


Sri S. Varadachariar was a great Judge and 
great lawyer. High probity and intellectual 
honesty marked his work. Clarity of thought 
and expression was his forte. А fine example 
of Hindu culture, his life was one of true 
humility, simple living and abiding faith in 
God. By hard and devoted work he achieved 
Success and became one of the top-rank law- 
yers of the day. His spotless reputation as 
a lawyer commanded the respect of the Bench 
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and the Bar, of one and all. In many ways 
he had become a pattern for succeeding 
generations of lawyers and Judges. The 
celebration of the Centenary of his birth-day 
recently at the LYMA was both commend- 
able and welcome. Our Journal enjoyed the 
privilege of having him as its Editor for a 
number of years. With pleasure, we are 
giving below- the text of the speech delivered 
by Justice V. Sethuraman at the LYMA 
function on 30th June. 
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JUSTICE V. SETHURAMAN’S TRI- 
BUTE TO SRI S. VARADACHARIAR. 


It is indeed a great privilege to participate in 
the centenary celebrations of a great jurist 
and a great man in every sense of the word, a 
Mahapurusha. As most people did in those 
days, Varadachariar also started life with the 
handicaps of poverty, and this aspect of his 
life has been brought out in the articles in 
newspapers and journals that have thought- 
fully written on him at this time of the cen- 
tenary of his birth. One remarkable feature 
which deserves mention is that inspite of his 
initial handicaps he started his career at the 
Dar with the blessings of three eminent per- 
sons, namely, Sir Bashyam Iyengar, Sir 
P. S. Sivaswami Туег and Sri V. Krishna- 
swami Iyer. After he passed out of the 
Pachaiyappa's College, he joined Sir Bashyam 
lyengar, who was then a Judge of the Madras 
High Court and who out of his generous 
impulse maintained an open dining hall where 
any hungry person could take his food. Dur- 
ing the period of his association with Sir 
Bashyam Iyengar, Varadachariar, who could 
write a fast and legible hand, acted as his 
amanuensis. After he passed out of the Law 
College, at the instance of Sir Bashyam Iyen- 
gar, he joined Sir P. S. Sivaswami Iyer and 
the relationship with Sivaswami Tyer served 
to shape his whole life. It appears that he 
had not enrolled himself as a Vakil for some 
months after his period of apprenticeship was 
over. Sivaswami Iyer noticing this asked 
him why he had not enrolled himself. In his 
own hesitant way, Varadachariar came out 
with a reply that he did not have the neces- 
sary finance. Immediately, Sivaswami Iyer 
gave him the money for enrolment and start- 
ed paying him Rs. 250 per month which he 
continued to do till he joined the Governor's 
Executive Council as a Member. Rs. 250 in 
those days was a princely amount, and 
Varadachariar had no financial worries to 
bother about thereafter. 


Т have heard it said that this sum of Rs. 250 
would reach Varadachariar even when Siva- 
swami Iyer was holidaying in Ooty or was 
otherwise away. 


Varadachariar was associated with the M.L.J. 
for nearly three decades i.e., from the time 
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he started his professional career till his eleva- 
tion as а Judge of the Madras High Court 
in 1934. I have been told that the feature 
Notes of Indian Cases, or Summary of Indian 
decisions, (i.e., of decisions of other Courts), 
which were features of the M.L.J. in those days 
was his handywork, though throughout there 
was an anonymity about it. It is this 
experience which stood him in great stead, 
in his active career at the Bar and on the 
Dench. 


An idea can be had of the type of his prac- 
tice from the following which I have heard 
from Sri A. V. Viswanatha Sastri. In 
1913 or 1914, when Mr. Sastri had to start 
as an apprentice, he found that both Messrs 
Venkatarama Sastri and Alladi Krishnaswami 
Iyer, whom he approached, could not take 
him, as even before he came over to Madras, 
others had joined their offices. It was then 
that he approached Varadachariar, who told 
Mr. Sastri that his engagements were mostly 
through others and that he (Sastri) would not 
have an opportunity of writing even the 
grounds of appeal. It was at his suggestion 
that Mr. Sastri joined Sri B. Sitarama Rao, 
who was also then associated with the M.L.J. 
and Mr. Viswanatha Sastri had told me more 
than once that his extensive knowledge of 
case-law was the result of his association with 
the M.L.J. He had at that time to report 
the arguments also, apart from reporting the 
judgments themselves. The above instance 
shows that even early in his career Varada- 
chariar had a standing as a senior counsel. 


I may now recall an instance, which was con- 
veyed to me by a relation of mine. There 
was a decree against him for payment of 
maintenance of a sum of Rs. 1,000 per annum, 
obtained by the widow of his brother. When 
the great depression brought about a whole- 
sale collapse of the family finances in 1929-30, 
he wanted the maintenance amount to be re- 
duced. The proceedings for this purpose in 
the trial Court had ended against him. Не 
came to Madras with a letter of introduction 
from the late N. Krishnaswami Iyengar, а 
leading lawyer of Kumbakonam of those days, 
who later on became a relation of Varada- 
chariar. Varadachariar not only refused to 
touch the brief, but also discouraged my rela- 
tion from filing ап appeal. "This, perhaps, 


шщ 


exemplifies the statement often made about 
him, namely that he rejécted more briefs than 
he accepted. 


I have heard Alladi Krishnaswami Туег, speak- 
ing about the goodwill commanded Бу Varada- 
chariar, not only in the Bar, but also among 
the Judges. Не used to say that Varada- 
chariar's goodwill was more formidable than 
even his learning, which was massive. It was 
he, who appeared against Varadachariar on 
many occasions, and the extent of regard that 
Varadachariar commanded from the Bench 
could be measured by the following words of 
Alladi Krishnaswami Iyer. 


“Your advocacy arrested the attention of the 
Judges before whom you appeared and 
you sprang to fame and distinction in the 
forensic field outdistancing most of your 
compeers at the Bar. 


By your learning and ability, your penetrat- 
.ing intellect, your mastery of the intricate 


details of every case, your suave manners, - 


the reputation you earned for scrupulous 
and fair presentation of your clients’ cause 
and your exposition of the legal principles 
involved in it, you attained a position at 
the Bar which made some of your com- 
peers occasionally feel a sense of handicap 
when appearing against you before some of 
the Judges of this Court. 


From my intimate acquaintance with you 
at the Bar, Т can bear testimony to your 
uniform courtesy, kindness of spirit and 
the great forbearance you showed at any 
lapses on the part of your opponents. My 
professional contacts with you have served 
to accentuate my esteem and, may I add, 
affection for you". 


In fact, Varadachariar himself bears testi- 
mony to the way he was treated by the Judges 
before whom he appeared when he says: 


“I hope that nobody would mistake me 


when I say that in the earlier years of my : 


life in the Bar, the Andhra friends took to 
me more heartily than others. -It had 
always been one of the happiest memories 
in my life. In the later years of my career, 
it had been my special privilege and plea- 
sure to have been treated perhaps even 
more kindly than I deserved by many learn- 
ed Judges before whom I had to appear”. 


J— 
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With such goodwill in his favour, it looks 
somewhat curious that he was not offered a 
Judgeship till he was 53. The way in which 
Varadachariar treated the members of the Bar 
and his general attitude to the judicial work 
is brought out by Alladi Krishnaswami Iyer 
in the following words: 


“When, after your distinguished record at 

the Bar, Your Lordship was raised to the 

Bench in March, 1934, the universal feeling 

was that the right man was in the right 

place and that nature specially equipped 

you for а distinguished judicial career. 

Hardly had you taken your seat on the 

Bench, when the profession began to rea- 

lise that a new vigour had been imparted ' 
to every Bench in which you took part. 


While you were not oblivious of the chang- 
ing conditions and the environments of a 
new age, your career on the Bench was not 
marked by any desire or tendency to give 
any particular direction to the development 
of the law, the main function of the Judge 
being to administer the law as he finds it 
and not assume the role of a legislator. 
In your Court no case suffered or could 
suffer for bad or tactless advocacy. The 
complaint could, if at all, only be that you 
knew every aspect and detail of the case and 
left-little scope for the Advocate's art in the 
matter of the exposition of the law or in 
unravelling the complicated facts of a case". 


Varadachariar himself spoke about how he 
was treated by his colleagues as follows: — 


*After I became a Judge, my position was 
made even happier by the honoured collea- 
gues with whom it had been my privilege 
to sit. Му brother, Mr. Justice Pandu- 
rango Row, used to refer to me as his elder 
brother; sometimes even behind that humor- 
ous remark I could detect an element of 
truth. Му relations with my colleagues 
have been of the most cordial character. 
More than all, Т am under a special obliga- 
tion to the two Chief Justices with whom 
it has been my good fortune to work. ‘The 
fact that Sir Owen Beasley has now left 
this Court is no reason why I should not 
acknowledge in the most generous terms the 
extreme kindness which was extended to 
me on all occasions. After My Lord the 
present Chief Justice assumed office, I have 
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been treated with even more kindness and 
consideration than I could have expected 
from a life-long friend". 


Sir Lionel Leach, while unveiling the por- 
trait of Varadachariar, spoke about him as 
follows :— . 


“Just before I came to Madras, my pre- 
predecessor Sir Owen Beasley wrote to me 
a letter dealing with matters concerning the. 
High Court and in it he made reference to 
Mr. Justice Varadachariar. He described 
him as possessing an encyclopedic know- 
ledge of case-law. I had not been here 
long before Т realised that the adjective was 
well-chosen”. 


Later, in the same speech he added: 


“T have already alluded to the personal 
debt of gratitude which I owe to Mr. Justice 
Varadachariar and the debt is not confined 
to the assistance which I received from him 
when sitting in Court. His judgment in ad- 
ministrative matters and on questions con- 
cerning the Court was of the greatest value. 
When his opinion was asked, and I asked his 
opinion on many important questigns, it 
was given without hesitation and without 
fear, affection, favour or ill-will. None 
knew more about the Court and matters 
affecting it than he did and I can testify to 
the soundness of his advice. I have never 
heard him speak ill of any one. Keeping 
himself aloof as he did, at the same time 
appreciating all that was happening, he 
approached the question in a sense of detach- 
ment which made his opinion all the more 
invaluable". 


Varadachariar joined the Federal Court in 
1939 when there was a vacancy on account of 
Justice. Jayakar joining the Privy Council. 
Sir Patrick Spens was the Chief Justice of 
India when Varadachariar retired in May, 
1946, from the Federal Court, and he described 
the work of Varadachariar as follows:— 


“Tt was in February, 1939, that my brother 
Varadachariar was sworn in as a Judge of 
this Court, and brought to this Bench the 
great mental 
and experienced judgment for which 
he had acquired such a great reputation dur- 
ing his years on the Bench of the High 
Court of Madras. For seven years and 


gifts, wide legal knowledge - 
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more those gifts and qualities have been 
unstintingly used in the service of this Court 
and have ever been without reserve at the 
call of his colleagues and of the officers and 
staff of this Court. -During these years his 
reputation has grown to the satisfaction 
and approval of lawyer and layman alike. 
He has ever given of his best and with a 
kindliness and generosity that has made 
him much beloved by all. Next month . 
this Court and the Country will be losing 
a great constitutional lawyer as Judge. 
Many of us will also be missing a friend 
with whom and under whom it has been 
а pleasure and privilege to work". 


When Rt. Hon'ble Jayakar retired from the 
Privy Council, Varadachariar was, it appears, 
offered the membership, but he declined it 
for personal reasons, and Sir Madhavan Nair 
then joined it. At the instance of Sir Patrick 
Spens, he was made an Honorary Bencher 
of Gray's Inn which was considered to be a 
great honour. 


The judgments of Varadachariar were marked 
by close reasoning and clothed in simple lan- 
guage. One has not to hunt for a Dictionary 
and look for words which even it sometimes 
does not contain. I am sure any one who 
had an opportunity of looking up his judg- 
ments would confirm that there was no obiter 
dictum or any expression of opinion, which 
was not called for on the facts of that case, 
with the result that he never had to my 
knowledge, to revise or modify his opinion 
once expressed. He was thus a model lawyer 
and an ideal Judge. 


After retirement from the Federal Court, his 
services were utilised for some years by the 
Government of India as Chairman of the 
Income-tax Investigation Commission. During 
the period when the Commission could not 
start hearing the cases, because the matters 
were still under investigation, the Government 
asked the Commission to go into the working 
of the Income-tax.Act and submit a report 
containing any desirable changes. The report 
is a masterly analysis of the tax provisions, 
which even now can be read with profit by 
any member of the Dar interested in taxation 
and can be placed alongside the reports of Lord 
Macmillan or Lord Radcliffe dealing with the 
income-tax legislation in the United Kingdom. 


x 


II] "THE MADRAS LAW JOURNAL 11 


When I had the privilege of appearing before 
him in the Investigation Commission, І can 
recall an instance where he used to: appreciate 
the difficulties in which I was placed, and 
would give a word of encouragement or even 
guide me in locating the answer for any parti- 
cular problem on which arguments were being 
addressed. I can also testify to the fact that 
several persons, whose cases were referred to 
the Commission. have spoken uniformly of 
the courtesy that they received from Varada- 
chariar and the absolute fairness which was 
brought to bear upon the difficult cases where 
the extent of evasion had to a large extent 
to be estimated. He retired from the Com- 
mission and settled down at Madras. His 
activities were thereafter directed to manag- 
ing the institutions founded by Sir P. S. Siva- 
. swami Iyer. Не never missed any occasion 
"when he could appropriately express his debt 
of gratitude to Sir P. S. Siváswami Iyer. 


When I was studying in the Kumbakonam 
College and later, I used to go to Uppiliappan 
Koil, situated a few miles away from Kumba- 
konam.  Varadachariar used to come periodi- 
cally there for worship, and during those 
days when there was petrol rationing, I have 
seen him coming in a bullock cart spared by a 
relation of his. There would be no para- 
phernalia. He would not have informed 
even the Judicial Officers about his coming 
there. The quiet way with which he worship- 
ped and went out of the temple would not 


make him out as an exalted personage diffe- 
rent from any other member of the public, 
who had come there for worship. 


He was a keen reader of general books too, 
and I have seen in his library almost all Pen- 
guin and Pelican books. Once he was read- 
ing the autobiography of Sir Patrick Hastings, 
and when I happened to see him with this 
book, he recommended it for my reading. I 
summoned some courage, and asked him why 
he should not himself write a book of 
his own, I can now call, of his remarkable, 
career at the Bar ‘and in the Judiciary. His 
reply was characteristic of him. He said that 
in his career there were no interesting inci- 
dents worth recalling to form part of a book, 
and he was of the view that persons like 
V. V. Srinivasa Iyengar or S. Doraiswami 
Iyer, who had work on the Original Side, 
were better placed to write a book of this 
kind. Inspite. of his great learning and great 
achievements, his humility did not desert him. 
The humility was not anything put on. It 
was so natural. No office sat on him, and 
he sat on every office with distinction. The 
period during which he lived and worked was 
a period of Titans, and he was one of the 
most accomplished among them. Rarely do 
we have persons like him and it would be of 
profit to the younger members of the Dar to 
get acquainted with the qualities, which so 
enriched the personality of Varadachariar. 
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RETIREMENT: ОЕ -CHIEF л 
ISMAIL. 


A strange and ‘unfortunate concatenation of 


events ‘has resulted in the premature retirement 
of Ismail, CJ., from his high office аз Chief 
Justice of our High Court with effect from 
9th July: .Góvernment's action or inaction 
at various stages of the issue of the transfer 
of Chief Justices of -High Courts. has been 
sharply criticised. Бе that as it may, in the 
retirement of Ismail, СЈ., with more than а 
year and -a "half . of unexpired term to run, 
the High Court ..has lost the services, of а 


[1981 


gifted Judge of high intellectual calibre full of 
dynamism and promise and in the plenitude 
of mental vigour and alertness, Justice 
Ismail was a person with deep convictions 
who felt strongly and was prone to decide 
quickly. -A number of noteworthy judgments 
have been delivered by him testifying to his 
proficiency in the different branches of law. 
It leaves one sad and wishful that the dis- 
quieting episode we have witnessed had not 


shaped itself in the way in which it did. 


I] 
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The Late Mr. T. V. Viswanatha Aiyar 


Mr. T. V. Viswanatha Aiyar's passing away on the morning 
of the 15th September, in his seventy-ninth year, will be received 
with profound regret by the members of the legal profession as well 
as the lay public. Having been enrolled as a High Court Vakil in July, 
1926, Mr. Aiyars career at the Bar has spanned more than half a 
century. He attained the peak of the profession by dint of hard 
work and sheer ability. He enjoyed a lucrative practice specialising 
in the fields of taxation and company and mercantile law. Whether 
a man accepts from Fortune her spade and will look downward 
and dig, or from Aspiration her axe and cord and scale the ice, the 
one and only success which it is his to command is to bring to his 
work a mighty heart, That Mr. Aiyar did: in whatever activity he 
was engaged. Fame and name came to him in due course and he 
came to be regarded as an acute lawyer of high repute. 


Life's triumphs and attainments are not necessarily a reward. 
Many may éarn wealth; few however like to part with it even for 
deserving and noble causes. To Mr. Aiyar, Kalidasa's admonition 
that acquisition of wealth stands justified only if given away for 
proper objects carried emotive contents. Being deeply sensitive and 
endowed with a benevolent nature, he was always active in the 
tasks of culture and human welfare and socio-economic problems. 
His generosity was broad-based as well as discriminating. His 
powers of organisation enabled him to impart drive and dynamism 
into the cause he took up. He contributed liberally to the Bharatiya 
Vidya Bhavan, Madras Kendra and was also responsible for the 
Gokhale-Sastri Institute at Karpagambal Nagar, Mylapore. 


Mr. Viswanatha Aiyar was associated with an astonishingly 
wide variety of educational, cultural and social organisations like 
the Mylapore Sanskrit College, Mahamahopadyaya Kuppuswami 
Sastriar Research Institute, Mylapore, Lady Sivaswamy Ajiyar Girls’ 
High School, Mylapore, and other institutions. He was Vice-Chair- 
man of the Bharatiya Vidya Bhavan, Madras Kendra and the founder 
Secretary of the Samskrita Education Society. He was Vice- 
President of Sri Ramakrishna Students Home, Young Men's Indian 
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Association, Triplicane Cultural Academy etc. He was the Chairman 
of the Mahamahopadyaya U. V. Swaminatha lyer Library to the 
projects and programmes of which he has imparted a great push. 
He also served on the Committees of the Kalakshetra, C. P. Rama- 
swami.Aiyar Foundation, Society for. ML Daxelopment 
Madras Chapter. : 


Mr. Viswanatha Aiyar has contributed . ‚а number of айе 


'on "cültural, educational and "professional topics. Sanskrit and 


Tamil were verily his two eyes.. So much were his speeches and 


- writings on cultural and other matters charged with radiant authority 
and so impressive were his contributions that he was awarded the 
` title of Samskriti Seva Ratna by His Holiness the Sankaracharya of 
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the Kanchi. Péétam. Mr, 'Aiyar was also a founder- ‘member of the 


` Indian Law Institute, New Delhi and the Bar Association. of. India. 


‘Mr. Viwahetha ‘Aiyar has’ died full of years, highly respected 
and honoured. His life is an example · to the younger generation 
to emulate. To'us his passing away is' à great loss, He was 
associated with the Madras Law Journal for a long number of years 
and gave sage’ and sober advice Whenever sought. We offer our 
sincere condolences. to the members of the bereaved family. . 


* 
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SPEECH BY THIRU V. R. KRISHNA 
IYER (RETIRED JUDGE, SUPREME 
COURT) WHILE  UNVEILING A 
PORTRAIT OF THIRU M. M. ISMAIL 
(RETIRED CHIEF JUSTICE)*. 


Mr. Justice Natarajan, Fellow-lawyers 


and Friends: 


We have gathered here on an unusual occa- 
sion though for a seemingly usual reason—to 
unveil a portrait like many crowding these 
walls but more importantly, yet queerly, to 
honour a person presently without power 
over others or popularity among peers. In 
modern Bharat, Bhakthi runs with Shakthi 
but betrays instantly the deity falls. Today, 
however, we meet to venerate values. For, 
Ismail is a symbol of cultural synthesis nur- 
tured in nationalism, sense of justice com- 
pounded of legal erudition and quick conclu- 
sion and a blend of courage and conscience. 
Although, like other mortals, he too was 
alleged to be judicially impatient and mar- 
ginally arrogant, unlike other mortals, he once 
refused the blandishment of a higher judi- 
cial office and resisted what struck him as a 
blow to his dignity dressed as a transfer from 
Madras. Ina dubious land of one Mahatma 
and million midgets, sacrifice of office is sub- 
lime and circus to secure loaves and fishes 
is the rule of life. Now, having resign- 
ed, he is what truly he is—Thiru M. M. 
Ismail, whom God had made and none but 
He can unmake. Today’s function is not 
the common encomium to one beyond terres- 
trial portals nor the unctuous praise for mate- 
rial laurels, which is the way of the world. 
Here I am to uncover the portrait of a great 
person made up of powerless power, spiritual 
worldliness and noble pride freckled with 
vanities and frailties which spare few and 
remind you of the distance between the human 
and the divine. Such, in brief, is the deeper 
meaning of this meeting in LYMA precincts. 
Thiru Ismail, uniquely soaked in the time- 
less wisdom of Tamil classics and eloquently 
discoursing оп Hindu epics, is not a casual 
coincidence nor welcome freak but the har- 
monisation of humanism  hieher than the 
Jabels of relieions and babels of leadership. 
Be you marxist or  godist, socio-spiritual 
dialectics reaches the vast, creative forces 


* At-LYMA on 30th September, 1981. 
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shape, by evolutionary design, not by sporadic 
events, the course of the human future, indivi- 
dual and societal. Ismail is not a chance but 
a choice, not an accident but an instrument. 
The human ascent and divine descent are 
governed by a higher law we myopically miss. 


Can you guess how we—poor me and 
Thiru Ismail—met first? I was with Kanchi 
Sankaracharya. For me—socialist by con- 
viction and a member of the first Communist 
Cabinet in Kerala—to seek light from Kanchi 
Swamiji about Here and Hereafter there must 
be the drive of an inner impulse transcending 
the total materialism, which is - fashionably 
masked as scientific rationalism—but runs 
away from those profound challenges of 
Reality which baffle sensory perception and 
demand cosmic vision. For me Einstein is 
valid: Science without religion is lame; 
teligion without science is blind. I go fur- 
ther: religion is religion only if it is the 
science of the spirit. 


As J sat in Sankaracharya's presence, some- 
one came in to announce that Justice Ismail 
had arrived. When I came out I saw the 
eclectic gentleman who had always mystified 
me as a living legend devoutly rooted in the 
Holy Kuran and learnedly fertilised by Kam- 
bar’s Raman born into the Great Prophet’s 
Islam and bred in Thiruvalluvar’s Thiruk- 
kural. He is Indian synthesis at its cultural 
best, more than mechanical Hindu-Muslim 
unity which breaks daily, but actual integrated 
garment of two great faiths, more than politi- 
cal sloganeering and periodical hortations but 
the fundamental identity of both Islam and 
Hinduism as the Mahatma envisioned. The 
other day, at Trichur, I presided over a public 
reception to the Kanchi Swamigal and declar- 
ed that I was a Muslim and Christian because 
I was a Hindu. Who but a subtle sophist, 
cunning casinst or fanatical cultist can claim 
that the Upanishad Vedanta and the divinised 
oneness of Creation of the Hindu, the Univer- 
sal Human Brotherhood translated into the 
finer experience of the Mussalman and the 
revolutionary law of love-thy-neighbour-as- 
thyself commanded by Jesus Christ are not 
the same? To be a true Hindu is to be a 
good Muslim and conscientious Christian and 
this is the quintessence of the Religion of 
Man which, freed from cults and conflicts, 
suppression of thought, repression of per- 
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sonality and exploitation of society with the 
tools of godism, is the affirmation of Truth 
where all religions and  anti-religions meet. 
M. M. Ismail was a disciple of Gandhi, not 
in professional khadi haberdasbery but іп 
personal convictions and cleantiness, not in 
the mystic squints habitual-on 2nd October, 
but in nationalism against communalism, 
spiritual know-how  stanching communal 
blood-shedding. We want a million such 
humanists, not as quotations from books but 
as personifications of the Noakhali pilgrim. 
This needs tremendous courage in one’s bosom 
and philosophy of catholicity. in one's blood- 
stream, Many million Ismails alone can 
make India secular. To be securely secular 
you must be spiritual and you can never 
be ‘really spiritual without being secular 
provided you appreciate the meaning of mean- 
ings in the perspective of our human heri- 
tage. The symbiosis of values, secular and 
spiritual, is also our constitutional culture. 
What a pity the communal pathology to which 
Indian public life is so-pervasive a prey that 
everyone is suspect—even judges. Caste, 
sect and regional life-style are terribly popu- 
lar even among god-men and justice-men and 
not only is caste the largest party, sometimes 
the judiciary ‘itself is functionally guilty of 
those very vices for which the politician is 
condemned as the sole villain. Equal justice 
is a casualty when justices act on the adminis- 
trative side and I have often wondered whe- 
ther more orders of Courts exercising powers 
administratively would not be struck down as 
communally oblique or otherwise discrimina- 
tory than those of ministers and high execu- 
tives, if only an ombudsman were to invigi- 
late into the ‘cloistered’ doings of our judi- 
cial brethren. Luckily, the contamination 
is yet very limited and judges, by and large, 
are still virtuous. Integrity and indepen- 
dence, compassion and courage of conviction, 
freedom from prejudice and fearless justice 
depend on the soul of man, not the robe he 
wears. Here, both by oath of office and 
truth of life, is Justice Ismail who combines 
in himself a Muslim divine and Hindu savant 
and commands the admiration of those who 
kneel before Ram and Rahim and pray to 
Allah and Ishwara. Are we not a sick 
society which, even in the judicial sector, has 
crypto-communal covertly nepotistic profes- 
sionals? Let us expose them and demand a 


THE MADRAS LAW JOURNAL 


[1981 


patriotic corps, judicial and other, which is 
not pseudo-secular but, in every cell, militant 
with social justice. Such a cadre and cul- 
ture, especially, for the judiciary, is:so neces- 
sary if the high expectations of justice are 
not to sink as fallen frustrations. 


M. M. Ismail was a brilliant student in 
mathematics and law, is а scholar in litera- 
ture, Tamil and English, and an orator in 
both the languages. He was а nationalist 
and educationist and made an indelible mark 
in the field of religious plurality even at the 
international level. His repertory of attain- 
ments reminds me of  Frankfurter's famous 
statement! , 


“A judge should be compounded of the 
faculties that are demanded of the historian 
and the philosopher and the prophet. The 
last demand upon him—to make some fore- 
cast of the consequences of his action—is 
perhaps the heaviest. То pierce the cur- 
tain of the future, to give shape and visage 
to.mysteries still in the womb of time, is 
the gift of the imagination. It requires 
poetic sensibilities with which judges аге 
rarely endowed and which their education 
does not normally develop. These judges 
must have something of the creative artist 
in them; they must have antennae register- 
ing feeling and judgment beyond logical, 
let alone quantitative, proof". 


How many who sit on the High Benches can 
fill the bill? 


There are judges and judges. Ismail used 
to go out to conferences, national! and inter- 
national, literary and religious. То appear 
on the radio or television was not allergy to 
him although these extra-judicial doings are 
anathematic for the orthodox wigs and gowns. 
Chief Justice Warren's? words must be re- 
membered : 


"Our judges are not monks ог scientists, 
but participants in the living stream of our 
national life, steering the law between the 
dangers of rigidity on the one hand and 
of formlessness on the other. Our system 
faces no theoretical dilemma but a single 





1. Felix Frankfurter: Address: N. Y. 
Times Magazine, 28th November, 1954. 
{ө Earl Warren: Fortune, November, 
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' continuous problem: how to apply to 
ever-changing conditions in never-changing 
principles of freedom". : 


You never can be a great judge if you are 
nota good man. You never can do justice 
if you keep aloof from humanity. Rabindra- 
nath's song? of life is a lesson for judges 
100: ' ' 


“Leave this chanting and singing and tel- 
ling of beads: Whom dost thou worship in 
this lonely dark corner of a temple with 
doors all shut? Open thine eyes and see 
thy God is not before thee! 


He is there where the tiller is tilling the 
hard ground and where the pathmaker is 
breaking stones. He is with them in sun 
and in shower, and his garment is covered 


with dust. Put off thy holy mantle and 
even like him come down on-the dusty 
soil!” 


Had not Justice Ismail produced a report on 
jail torture, prison tears and cowardly alibis 
because for him not official versions and fear 
of consequences but humanism and freedom 
behind bars were the commands of conscience. 
Pachydermic judges, insensitive to fellow- 
beings’ ‘sufferings are, perhaps, learned acro- 
bats of law but heartless artists of elite justice. 
Are they themselves ultra vires of the Consti- 
tution’s Preamble? My purpose is not to be 
polemical now but to press for a' people- 
oriented, character-based stainless steel justice 
instrument without playing sub rosa politics, 
communal tactics, legal injustice and adminis- 
trative in-fighting, not to speak of the .in- 
competence, the unconcern, the arrogance and 
the technology of judicial futurology. Thiru 
Justice Ismail brings to my mind a throng of 
thoughts relevant to every facet I have 
touched upon. 


Justice Ismail was not a judicial astronaut 
and his resignation of office in the final chap- 
ter of judgeship is proof of an independence 
which is a contrast to the calculating indepen- 
dence of hundreds of fake martyrs and publi- 
city merchants. 


І make no comments on йе power to trans- 
fer judges, the mechanism for this process 


~ 





3. Rabindranath Tagore: Gitanjali. 
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and the tears shed by the bench and the bar 
to barricade the judiciary from the Execu- 
tive. There are transfers and transfers, trans- 
fers with cheers and transfers with tears, 
transfers which are stepping stones and trans- 
fers which are stepping downs—some deserv- 
ed, some vindictive. Anyway, the Constitu- 
tion provides for it in many countries. There 
is some double talk in the current ‘lachrymal’ 
exercise and none in the country batted a 
sympathetic eye-lid when painful transfers of 
the subordinate judiciary were and are per- 
petrated by High Courts themselves. The 
‘Judicature’ includes those poar creatures too, 
although in the supersonic altitudes of the 
highest Court their sorrows are not heard and 
top lawyers, when little people alone are affect- 
ed, are deaf and dumb. The lesser judiciary 
who really need more protection, belong to the 
community of disabled persons whose inde- 
pendence is menaced daily by High Court 
Judges, local landlords and hardships, econo- 
mic and occupational. Reading the perpe- 
tual submissions and tireless encores in the 
Supreme Court about judicial independence 
without focus on the judicial and executive 
authorities involved, and exhilerated by the 
competing heroics from the robes and the 
silks I suspect astigmatism about judicial 
independence. May be, it is good to remem- 
ber Dr. Johnson who once remarked: 
"When a butcher says his heart bleeds for 
his country there is no uneasy feeling in his 
bosom". My point is that while this consti- 
tutional question is of moment and portent, 
there is some limit to length of argument 
even in great cases and large benches and 
learned counsel, in a country of over-crowded 
dockets. forensic orality unlimited is a re- 
flection on the ability of the Court to grasp 
and listless length of repetitive submissions 
before a forbidding plurality of judges is a 
luxury this country cannot afford, what with 
astronomical arrears, and none so poor as to 
shed a tear for the little man’s causes. The 
war of words from the bar and the prodigal 
numbers on the benches show that business 
management is по concern of the nation’s 
justicing apparatus. Where is more verbal 
wastage—in Court or in Parliament? The 
Hieh Courts also imitate the Supreme Court 
in this loquacious art. 


Multiplying the number of judges without 
pruning the judicial process will only prove 


22 ТИЕ MADRAS 
Parkinson's laws, not pare down the case- 
load. "This nation's judicial business will 
soon go bankrupt if sensible streamlining of 
Court process and a fresh approach to com- 
petency of personnel were not brought about. 
The Australian Law Reform Commission’s 
recent issue (Reform July, 1981) quotes 
Shakespeare*. 


Polonius: What do you read, my lord? 
Hamlet: Words, words, words. 


We need a Planning Commission with Busi- 
ness Management experts to save our paper- 
logged Courts and Legislatures from the air 
crash of words, all words and nothing but 
words, coupled with judicial patience, infi- 
nite patience and institutional patience. The 
climax or anti-climax comes when conclusions 
are pronounced but reasons in the womb, are 
delivered more than ten months after! I 
know the flood of cases makes the judges 
desperate, even if they be  geniuses but the 
answer is not what is now going on. Look 
at the High Courts—your own. Can't we 
maximise judicial energy and minimise Court 
clock waste through new time and motion 
study? Let not the bench and the bar toge- 
ther make the judiciary a democratic irrele- 
vance. Did we get inspiration for this dis- 
tortion from the legislators? 


Thiru Justice Ismail released himself from the 
forensic battle for judicial independence by 
keeping himself out of the arena with dig- 
nity, mindless of the prospects.’ Judicial 
Independence. is made of sterner stuff than 
the Executive (or even inside bosses) can 
pressurise. And  pusilanimity haunts a 
judge even if the Executive’s hands are off. 
Many will agree that the peril to free Justice 
is not wholly environmental. A prejudiced 
man is not a free man even as an ignorant or 
career-hungry man is unfree. Gandhi was 
free, while Indians were slaves, because his 
body gave little purchase over his soul. 
Ismail and others of his ilk can be indepen- 
dent only if they don't care to carpenter 
their furniture to please others, judicial, exe- 
cutive, political or lawyerly. Prospects and 
popularity claim a price and judges must 
defy criticism if they are to do justice with- 


Ye 





4.. Shakespeare: Hamlet, II, ii. 195. 
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out fear or favours, affection or ill-will. If 
you play to the gallery or placate a lobby, 
even if it be of the bench or bar, Treasury 
Bench or Opposition, you sell your soul. А 
Judge must be democratic, not autocratic, 
receptive to lawyers’ outspoken criticism but 
resistant to an over-bearing bar. Indepen- 
dence is not arrogance any more than cowar- 
dice is not discipline. Judicial despotism, 
like executive authoritayjanism, is anathematic 
to a democratic order. Every judge must 
recall the words of Oliver Cromwell'—and 
Judge Learned Hand wanted them to be writ- 
ten on Court portals :— 


“My brethren, I beseech you, in the bowels 
of Christ, think it possible that you may 
be mistaken". 


I have heard some say that Justice Ismail 
rudely cut short argument, read papers at 
home and was impartiall impatient. It is 
embarassing to pass judgment without full 
facts, although such adventures are common in 
politics. Should a judge study the papers 
before the case is opened? Should a 
judge permit argumentum ad libitem by un- 
natural extension of audi alteram partem? 
Should, Jawyers be brief, to the point and 
luminously limited in citations or unfold 
aggressive orality, punctuated by erudite case- 
law or ignorant prolixity, and prove Oscar 
Wilde* who wrote: 


“Moderation is a fatal thing. Nothing 
succeeds like excess". 


Justice Ismail would not have agreed with 
Lord Hewart' who admonished: 


“The business of a judge is to hold his 
tongue until the last possible moment, and 
- to try to be as wise as he is paid to look". 


The real role of a judge must be the subject 
of a national debate. І ask for an activist, 


S. Oliver Cromwell: (Letter to General 
Assembly, Church of Scotland, before Battle 
of Dunbar, 3rd August, 1650). 

6. Oscar Wilde: 

7. Ascribed to Lord Hewart by Glanville 
Williams The Proof of Guilt, 26. (1978) 
Reform page 23, | 
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not an umpire, a-promoter of, justice, not an 
observer of forms: : He must реў at the. truth, 
not dally. with rules of proof. Parties are not 
gladiators- in a-ring but suitors for justice. 
Two quotes, one American®, the other Austra- 
Пап, bring’ out my point: 


. “Today instead of fighting with legal wea- 
pons, we use legal argument. Where com- 
batants formerly met face to face, they now 
have surrogates—attorneys—who fight for 

them. The judge acts as referees, theoreti- 

cally, protecting the contenders against 
foul blows. The jury decides which ‘side’ 
fought the better fight. But fight it is and 
the object is to win, not ‘necessarily to 


reveal the truth”. 


“While. the system might_ suit the practi- 
tioners, it disttirbs a great number of people 
the Courts ‘are supposed to serve.......... 
The present Court environment, reflecting 
as it does 18th and 19th century attitudes, 


does not seem appropriate'for these dis- 
putes. (SMH 7 April, 1981, 6:)" 


I am with Lord Devlin that the judge can- 
‘adversary’ 
plus in- 


not be passive and watch the 
drama. He may be adversarial 
quisitorial but must ensure equal access and 
actual truth. Was Justice Ismail doing that 
or calling the bluff of wasteful lullaby? My 
own view is set out in Easwara Iyer’s case’: 


“The fault is that the rules of our proce- 


dure which by their discouragement of 


written argument make possible extensively 


8. (1981) Reform page 94. 

9. (1981) Reform page 95. 

10. Р. N. Eswara Iyer у. Registrar, 
Supreme Court of India, (1980) 2 S.C.J. 
119: A.LR. 1980 S.C. 808 at pp. 817 and 
818. | , l 
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- protracted hearings in: open Court. . Those 

responsible might think ` more of changing 
them, In civil cases a written argument 
supplemented by.a short ‘oral. discussion, 
would sometimes save a great deal of time. 
The judicial process Is in crisis not because 
there is a flood of cases flowing into the 
Courts. In a developing country with an 
awakened people and democratic rights. 
Jt is inevitable that the litigative Ganga 
may ‘swell in its stream, but as Justice 
Warren Burger wrote. 


In the final third of the century we are 
. still trying to operate the Courts with funda- 
mentally the same basic methods, the same 
procedures and the same machinery, 
Roscoe Pound said were not good enough 
in 1906. In the supermarket age we are 
trying to operate the Courts with cracker- 
barrel corner grocer methods and equip- 
ment-vintage-1900. We have to introduce 
management techniques and sensitive skills 
in the administration of justice if its pre- 
sent pathological conditions are to receive 
therapeutic attention. The rule regarding 
the disposal of review petitions by circula- 
tory conference, supplemented by oral hear- 
ing in appropriate cases, is one small step 
in the right direction. Indeed, by modernis- 
ing our procedures we are furthering social 
justice for which the litigant community 


is waiting”. 


Surely, judges should not be arrogant on the 
bench since humility in hearing best serves 
justice. But to confuse between easy popula- 
rity by over-indulgence and disciplined bre- 
vity by firm insistence. on relevance is to fail 


in one’s duty. Judges must be humane but 
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Stern, compassionate but creative and a terror 
for those who trade in untruth and profit by 
dubious devices.. Justice Ismail, perhaps, did 
not purchase popularity and ‘paid the price. 
Every catise claims a martyr. May be, he 


was unaware that he over-did and overawed - 


Others 
smile where a frown is: needed, play down to 
ihe weaknesses of the bar and earn the bonus 
of goodwill. The Bench and the Bar 
partners, not in the administration of injus- 


and unwittingly rode the high horse. 


are 


tice delivered as legal justice but in service of 
the people through social justice. A lawyer 
who abets frivolous cases, argues casually, bul- 
lies, bores or, with ‘unprepared briefs, brow- 
beats, is as much a menace to justice as a judge 
who hardly does home-work, gets petulant to 
cover up and sacrifices justice to uphold autho- 
rity. A systemic over-haul is needed now 
and here and Justice Ismail, free from 
judicial bondage, can give the lead. 

Let me conclude. А portrait is chemistry 
plus artistry projecting personality. "This 
profile of Ismail will tell us of a man who 
declined Supreme Court ‘Justiceship ада 
resigned High Court Chief Justiceship. The 


Beyond our myopic vision. 


[1981 


instant strength to surrender one’s ' strength 
without bitterness and fickleness 
in a generation with a genius-for genuflexion 
and for a class willing to` stoop to conquer. 
A finer fibre fashioned by deeper culture is 
not ready to buy even in the judicial market. 


is ‘unusual 


A great judge is one who, in triumph and 
tragedy never forsakes justice. A great per- 
son'is one who practises (іп Churcillian 
prose)?! : 

"IN WAR: RESOLUTION 

IN DEFEAT: DEFIANCE 

IN VICTORY: MAGNANIMITY 

IN PEACE: GOODWILL'. 
I am an admirer of justice Ismail for this 
dignified indifference, although I may he his 
critic in some facets. I pay tribute to him. 
May he strive to do,non-curial service to the 
people and lift them іп cultural values. 


*An Intelligence so sublime 
Moves behind the scene . 
The Artist of the Universe 
Painting Relitivity". 


VE 222 | 
ii. Winston S. Churchill, 
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SUDRA SANNYASIS:. А PIECE OF 
REALISM IN HINDU LAW. 


By 
WERNER F. MENSKI, M.A., (School of Ori- 
ental & African Studies, University of 
London). ` 


A splendid decision of a single.Justice, Kirty, 
Ј., of the Allahabad High Court, reported 
in Krishna Singh v. Mathura Ahir and 
praised at 1972 K.L.T., Journal, 89-92 by 
that fighter for realism in Hindu Law, Prof. 
J. D. M. Derrett, has, in its basic points, 
now been affirmed by the Supreme Court, as 
reported in Shri Krishna Singh у. Sri 
Mathura Ahir?, This will have given very 
general satisfaction, but some remarks are 
called for. 


The case arose about rights to property that 
a deeply religious father had given away 
instead of allowing it to pass to his son. As 
the plaintiff—the disappointed son—could not 
gain possession by recourse to the law of in- 
heritance, he was undoubtedly advised to 
fight the case on other, and highly intriguing 
lines. This, in the end, has left Indian law 
with a remarkable decision of the Supreme 
Court affecting many intricate problem areas. 


It was pleaded that the defendant|respondent 
had no right to the properties in dispute 
because he was a Sudra, and a Sudra, accord- 
ing to Hindu Law which here consistently 
followed the dharmasastra, could not become 
a sannyasi. Thus the defendant|respondent 
(who might have taken the property as a 
designated individual in his own right) could 
never have become the head (mahant) of that 
religious community (math) which claimed 
ta be the cwner of the suit properties. The 
son’s unhappiness about his father’s genero- 
sity towards that math may or may not have 
been due to his (the son's) loyalty to the 
dharmasastras and their Vedic background, 
or to the memory of generations of learned 
Anglo-Indian Judges. But his efforts to gain 
possession of his father's former properties 
ultimately failed because the Supreme Court, 
in a noteworthy manner, upheld the realistic 
decision of Kirty, J., that “even though as 
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a result of custom, usage or practice or of 
Sacramental precept Sudras might have been 
considered to be incapable of entering unto the 
order of Sanyasa at one time, such disqualifi- 


- cation ceased to exist lony ago, and can no 


longer be held to exist now”. 


To be precise, I suggest that the Supreme 
Court has not abolished the dharmasastra pro- 
visions and discriminations, nor overruled the 
long line of Anglo-Hindu decisions terminat- 
ing in Krishnaji v. Hanmareddi®, or the post- 
Independence decision in Gulabrao v. Nago- 
rao*, but has asserted, as a rediscovery, a 
basis of entitlement to be a sannyasi which had 
been overlooked (subject, so far as we know, 
to satisfactory proof of actual custom) during 
the British period. 


The judgment of the Supreme Court is full of 
learned comments on the position of Sudras 
in Hinduism and comes up with the pungent 
conclusion that in these days everybody is a 
Sudra unless he is learned and, of good 
character! This, perhaps unintentional, echo 
of the thoughts of the Buddha in the Dhamma- 
pada, will be read alongside the minority, not, 
be it noted, the majority judgment in V. V. 
Giri v. D. Suri’. Тһе whole question as 
to what are the characteristics of caste and 
what are the qualifications for membership of 
a caste is still very much alive with the protec- 
tive discrimination issues. How far does 
one’s subjective impression, and how far does 
the objective acceptance of alleged caste- 
fellows, and how far do other criteria enter 
into membership of a caste or sub-caste? 
These matters are still much at large and this 
present case might not, unless we took note 
of it, be widely considered in that context. 


Apart from the maxim vox populi, vox dei, 
Kirty, J., had trodden on dangerous ground, 
invoking the support of Part TJI of the Consti- 
tution as superior to the principles of Hindu 
law. Having tidied up the Hindu law itself 
by a strenuous effort, the Supreme Court 


_——т—————————————————————<— 
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26 


could afford to ‘be sceptical here. With this 
aspect of the High Court judgment the 
Supreme Court most vigorously disagreed (at 
р: 712 of the A.I.R. report), and made it 
clear that Part ITI of the Constitution doés not 
touch upon the. personal laws. - Thus, reject- 
ing an understandable tendency (cf. Assan 
Rawther v. Атта), the well-considered Full 
-Bench decision in Gogireddy v. Jayamma’ is 
-supported and, as it were, confirmed. 


-The case in toto, with its peculiar. facts, de- 
pended..on, the definition and position of 
Sudra sannayasis in Hindu law, and there, un- 
doubtedly, realism and a modern viewpoint 


6. 1971 K.L.T. 684. — ` 
7, (1972) 1 An. W.R. 294 (F,B.). 
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have triumphed over obsolete-attitudes clever- 
ly relied upon to- support an.otherwise poor 
case. From the lawyer's point of view some 
cobwebs have been blown away. But the 
judgment is of considerable interest also in the 
history of society, especially the current atti- 
tudes to—and expectations from—caste. 
Since, as Dr. Sivaramayya deplores?, caste 
identity may still determine membership of a 
privileged class, some comprehensive: under- 
standing of caste—distinctions is to be anti- 
cipated, i i 


, 
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8. B.Sivaramayya, ‘Protective discrimination 
and ethnic mobilisation? 22-4 Journal of the Indian 
Law Institute, 480.496 (1980), 
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BOOK REVIEW 


1. Law, Men or Law AND EDUCATION by 
H. R. Khanna (Former Judge, Supreme 
Court). Publishers: N. M. Tripathi Private 
Ltd., Bombay, 1981. Price Rs. 45. 
This is a collection of talks by Justice Khanna 
on a wide range of topics. There are thirty- 
seven in all, seven relating to the Rule of law, 
eight devoted to Law and Men of Law and 
the rest. dealing with Law, Education, Stu- 
dents and Workers. Under the caption Rule 
of Law, topics like Law and the Law Library, 
Role of the Bar, Role of Judges and Judicial 
Reform are covered. Under the grouping 
Law and Men of Law matters like Law and 
the Crime, Legal Aid, Freedom of the Media, 
Interaction of Science, Technology and 
Law, Sir Tej Bahadur Sapru etc., are dis- 
cussed. The group, Law, Education, Students 
and Workers brings . together among others 
subjects like Employer—Employee Relation- 
ship, Labour Welfare, Education and Law, 
Youth Unrest, Law and Social Policy. 
Justice Khanna is well-known for his since- 
rity, sensitivity to human suffering and the 
sober dignity which has won her him the res- 
pect of members of the legal profession as 
.well as the lay public; His judgment in the 
Kesavananda Bharati's case, laying down that 
hasic rights under the Constitution, cannot be 
amended by Parliament and his dissenting 
judgment in what is known as the “Habeas 
Corpus сазе” have become land marks in our 
Constitutional Law. Every one of’ the talks 
included in the instant book. reveals -keen 
observation, objective evaluation, profound 
realism and great erudition. 


Justice Khanna has vividly pointed out how 
Rule of Law is vital for the successful working 
cf Democracy and its erosion paves the way 
for dictatorships. At the same time he cau- 
tions, quoting Holmes how many an appeal 
to. freedom is a masquerade of privilege or 
inequality seeking to  entrench itself, behind 


the opas of a principle (page 21). Не’ 
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recognises that no institution can take for 
granted the reverence of the community and 
that the legal institutions and Courts have to 
earn reverence through the test of truth 
(page 39). His tribute to the Judicial sys- 
tem in India:—“We in India are fortunate 
to have one of the most well-integrated judi- 
cial systems" (page 45) comes as a refresb- 
ing contrast to what has been said by another 
Judge that the system is outmoded and forms 
а relic of colonial domination. His plea 
against a hasty replacement of English as the 
language of the High Court comes as a time- 
ly warning against enthusiasm and emotion 
clouding reason and discretion. Justice 
Khanna observes: “The judicial system has 
proved to be a great unifying force. This 
has been mainly due to the fact that the 
language of the High Court judgments has 
been the same, namely English. Any attempt 
to replace English by regional languages as 
the language of High Court judgments is 
likely to affect the integrity and oneness of 
our judicial system It must be men- 
tioned in the above context that the language 
used, especially in the pronouncements of the 
higher Courts, calls for a certain measure of 
precision and exactitude. There are shades 
of meaning and nuances of ideas which can 
make all the difference in the sphere of law. 
To unduly hustle the process of replacement 
of English as the Court language would take 
away much of the quality of our judgments 
(pages 45, 46). 


What Justice Khanna has said about indivi- 
dual crime in India not receiving that much 
attention as it should have because of other 
duties imposed on the police force like making 
arrangements for the VIPs visiting the area 
within their jurisdiction, dealing with group 
demonstrations which have become a feature 
of our public life etc., (page 58) will be 
widely accepted. His observation at page 71: 
“Justice is not.a commodity for sale and it 
seems odd that a price may have to be paid by 


98 


those asking ror justice for admission to the 
Courts for vindication of their legal rights 
emos The levy of court-fee has however 
«ome to stay and it would perhaps look un- 
realistic to expect the States to part with a 
substantial sourcé of income" states the posi- 
tion as to the morality of levy of court-fee 
as it is at present. Justice Khanna's talk on 
Youth Unrest is a brilliant analysis of youth 
psychology and the sense of frustration arising 
out of factors like failure of religion and 
Science to provide anchorage to the troubled 
minds, the scepticism stalking our spiritual 
landshape, mounting unemployment among 
the educated youths, university campuses be- 
coming hotbeds of intrigues and machinations 
of professional politicians who want to ex- 
ploit the volatile youth for their selfish ends, 
rejection. of temperance as unmanliness, im- 
prudence being paraded as courage etc. Jus- 
tice Khanna's discussion of the dilemma whe- 
ther law should follow, and that too slowly, 
and not lead in response to clearly formulated 
Social sentiments or whether it should be the 
determined agent in the creation of new 
social norms is both enlightening and cogent 
(page 178 et seq). 


The instant book priced at Rs. 45 is in sooth 
a priceless book. It is a book which every- 
one should read. 


2. OUTLINES oF INDIAN LrecAL History by 
M. P. Jain, 4th edition, 1981. [Publishers : 
N. M. Tripathi Private Ltd., Bombay]. 
Price Ез. 60. 


Bernard Shaw once observed that the institu- 
tions under which we live are being changed 
continually because we are never satisfied with 
them. Sometimes they are scrapped for new 
ones; sometimes they are altered; sometimes 
they are simply done away with as nuisances. 
This is true as much in the case of legal 
systems and legal institutions as in regard to 
other departments of social life. Legal his- 
tory sets forth the historical process by which 
any legal system has come to be what it is. 
A study of legal history is essential to give 
depth to legal knowledge. It is said that 
law synthesises change with stability, sets up 
a tapport between the past and the present 
and -projects such rapport into the future. 
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becomes a desideratum. Again it is stated 
that India has resisted the temptation to do 
what countries like Japan, Turkey and to 
some extent Iran and Thailand have done, 
namely, to import foreign laws even for their 
family and religious institutions. Here also 
эп acquaintance with the historical develop- 
ment of our systems of law and legal institu- 
fions will help. Study of legal history was 
seriously taken up in our country relatively 
late. It is gratifying that it has now found 
a place in the law courses of the Universities 
as a subject of study. 


'The instant book comprises 28 chapters cover- 
ing alarge period from 1600 A.D. to the 
setting up of the Law Commission of India 
after the Constitution of India came into force 
in 1950. In fact, chapter 26 entitled “Тһе 
Present Law Commission" is a new chapter 
added in the present edition. All enactments 
up to the Criminal Procedure Code of 1973 
(Act II of 1974), are dealt with adequately. 
Chapter 18 devoted to the Modern Judicial 
System has been revised incorporating new 
materials. Chapter 19 deals with the High 
Court; and Chapter 20 with Appeals to the 
Privy Council, the Federal Court and the 
Supreme Court. Chapter 21 covers the Deve- 
lopment of Criminal Law in the Mofussil; 
chapter 22 is devoted to the Development of 
Law in the Presidency Towns and Chapter 23 
to Law in the Mofussil. Codification of Laws 
is the subject of chapter 24, and Personal Laws 
of Hindus and Mohammedans of chapter 25. 
Law Reporting in India is dealt with in 
chapter 27 and the Growth of the Legal Pro- 
fession is traced in chapter 28. The author's 
statement as to Muslim attitude to reform :— 
“The traditional, conservative, religious opinion 
still holds sway over the Muslims. .Enligh- 
tened liberal opinion supporting codification 
is extremely weak among them and is rather 
apologetic instead of being assertive. The 
Government on the other hand regards it as a 
politically sensitive issue and hesitates to pro- 
ceed further in the matter till there is a better 
appreciation among the Muslims of the use- 
fulness of the project’—correctly sums up the 
position (page 492). The author’s view that 
the quantity of case law reported is far in ex- 
cess of all reasonable and legitimate require- 
rents (page 508) and that some selectivity of 
cases is a desideratum (page 509), though 


To realise this a knowledge of legal history laudable, does not seem to have been always 
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favoured. For instance, in A.I.R. 1964 
Punj. 346, it is observed: Decisions of High 
Courts dealing with questions of law deserve 
due publicity and should be liberally report- 
ed. Liberal reporting of judgments helps to 
bring them to the notice of the Баг, the 
Courts and the people whereas unduly restrict- 
ed reporting tends to keep the law concealed 
in Court record rooms. A Court decision 
rightly decided deserves publicity оп its 
merit. А decision which may be considered 
by some to be wrong must also be open to 
easy access and scrutiny so that it may be re- 
considered and the correct principle of law 
Jaid.down by the superior tribunal. Similar 
opinion has been expressed in 66 Punj.L.R. 
421. 


The book reveals the wide learning of the 
author. A wealth of materials has been scan- 
ned, digested and accurately and lucidly pre- 
sented. It is a matter for wonder that an 
immense amount of mattter could be carefully 
analysed and purveyed in a relatively short 
compass. Mr. Jain’s book is the best-known 
among the books on Indian Legal History 
and a wholly dependable tool. 





3. THE Law ОЕ INDUSTRIAL DisPuTES by 
О. P. Malhotra and К. R. Malhotra, Third 
edition, 1981. (Publishers: N. M. Tripathi 
Private Ltd., Bombay), Vols. 1 and 2. Price 
Rs. 350. 


Industry involves investment of capital; it 
also involves investment of human labour. 
Industrial peace and industrial harmony are 
a sine qua non for maximum production of 
goods and articles. If production suffers the 
public also suffers. Industrial relations are 
therefore a matter of constant and anxious 
concern for the Government. Trade Unio- 
nism and the right to strike have made 
organised labour a formidable force at the 
present time at the bargaining counter. Lab- 
our is highly sensitive and restless and is 
cften exploited by politicians to serve their 
own purposes. Employer—employee relation- 
ship is not the same as master and servant 
relationship, nor is it an area where freedom 
of contract reigns for the ' parties. Labour 
disputes have to be tactfully handled and 
expeditiously settled. As Lord Denning ap- 
tly said dispute implies a difference and diffe- 
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rence can exist even before the parties be- 
come locked in combat when they are sparring 
for ап opening. The Industrial Disputes 
Act, is a legislation of the closing years of the 
pre-Independence era, relating to industrial 
disputes. . The Constitution of India incor- 
porating a chapter on Directive Principles of 
State Policy to which all legislation should 
measure and the deliberate decision of the 
Goyernment to go in for large scale indus- 
trialisation had naturally a powerful impact 
calling for the new ideologies to be imple- 
mented. No doubt minor amendments to 
the Industrial Disputes Act, were made now 
and then but it was more a patch-work than 
anything else. In 1974, the Ministry of Lab- 
our had a new Industrial Relations Bill pre- 
pared but as mentioned by the author of the 
book under review it was such a “monstrous 
absurdity" that it was jettisoned even without 
being introduced in Parliament. In 1976, how- 
ever, Part V-B comprising sections 25-K to 
25-S relating to lay-off, retrenchment and 
closure in industrial establishments employing 
300 and more persons other than establish- 
ments of a seasonal character was inserted in 
the Act. In 1978, the Industrial Relations 
ВШ (Bill No. 137 of 1978) purporting to 
consolidate the provisions of the Industrial 
Disputes Act, 1947, the Industrial Employ- 
ment (Standing Orders) Act, 1946 and the 
Trade Unions Act. 1926 was introduced in 
Parliament. The Bill however lapsed with 
the dissolution of Parliament. The present 
Government is also committed to the over- 
hauling of the 1947 Act in the light of the 
changed, conditions and Judicial expositions 
interpreting the provisions of the Act and 
exposing incidentally the inadequacies and 
lacunae in the Act. 


The instant book is a section-wise commen- 
tary on the Industrial Disputes Act, 1947, per- 
haps the most comprehensive and analytical 
among books of that kind. The meaning and 
implications of each provision have been 
carefully examined: problems of contemporary 
relevance have been explored and critical 
review of judicial conceptualisations of indus- 
try’, ‘retrenchment’ etc. is provided. Vol T 
is wholly taken up with the comments on the 
provisions of the Act. Vol. 2 is Jaid in three 
Divisions. The first Division contains the 
text of the Act as originally enacted, all 
amending Acts and the Act as amended up 
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also the States amend- 
rents. The second Division projects the 
Rules framed under the Act, Central as 
well as State. The third Division sets 
out the provisions of cognate Central statutes. 


to date, indicating 


In the present edition the topics of ‘bonus’ 
and ‘gratuity’ have been omitted and left for 
separate treatment in view of the law relating 
to them having crystallised in the two inde- 
pendent enactments, the Bonus Act of 1965 
and the Payment of Gratuities Act of 1972. 
Another noticeable. change is that the topic 
of ‘wages’ is now dealt with under section 2 
(rr), the law relating to disciplinary action 
and job-security is brought under section 11-A 
and the constitutional remedies are discussed 
under section 17 (1). All these topics now 
find a place in Vol. I itself. An imposing 
Table of Cases covering 194 pages is furnish- 
ed as also a Subject Index. 


The Author highlights the fact that the Indus- 
trial Disputes Act, being essentially a skele- 
ton enactment it has been infused with flesh 
and blood by judicial decisions giving rise 
to a comprehensive industrial jurisprudence. 
He recognises that the Labour Appellate 
Tribunal has made a significant contribution. 
Under section 17 (1) though the awards and 
orders of the Tribunal are ‘final’, that does 
not preclude review under Article 226 of the 
Constitution by the High Court and by the 
Supreme Court under Article 136 wherever they 
show. jurisdictional defects or error apparent on 
the face of the record or violation of the princi- 
ples of natural justice. An arresting feature 
of the commentaries is the frank and forth- 
tight criticism offered in respect of decisions 
felt to be wrong. The Author’s statement that 
his critical comments on Supreme Court deci- 
sions have been made “in the spirit of public 
candour and frankness albeit with the utmost 
deference to what has been promulgated by 
such high authority” is amply borne out by 
his comments. He has 
boldly against the penchant displayed by some 
Judges to base themselves on extraneous 
considerations in the interpretation of even 
simple legal provisions. To cite but one ins- 
tance, referring to the Gujarat Steel Tubes 
Ltd. v. Gujarat Steel Tubes Mazdoor 
Sabha, (1981) 1 S. C. J. 143: (1980) 1 
L. L. J. 137, the Author comments: “A 

majority of a three-Judge Bench, despite the 
` authority of the larger Benches to the con- 


expressly himself- 
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trary, had adumbrated an unbelievable рго- 
position that even an illegal strike can be 
‘justified’. Furthermore, the ‘interpretative 
technology’ has invented a casus omissus 
where none exists in holding that the expres- 
sion ‘Tribunal’ in section 11-A of the Indus- 
trial Disputes Act, comprehends an ‘Arbitra- 
cor’. Not content with that, confounding 
private notions with the requirements of the 
Directive Principles enshrined in the Consti- 
tution, the majority has indulged in provoca- 
tively emotive sentiments and  instigative 
exhortations particularly at a time when lab- 
our is more and more prone to violent crime. 
The sense of judicial restraint has been com- 
pletely forgotten". [Preface, page XIX]. 
The approach of the minority Judge:— "That 
the purpose of the legislation is to fulfil a 
socio-economic need or the express object 
underlying it, does not come into the picture 
till an ambiguity is detected in the language 
and the Court must steer clear of the tempta- 
tion to mould the written word according to 
its own concept of what has been enacted" 
(1981) 1 S.C.J. at page 194—lends point 
to the author's criticism. On this matter it is 
interesting to read the remarks of the Vice- 
President and former Chief Justice of India 
Mr. Hidayatullah in his Foreword. Says he: 
“The learned Author has rightly pointed out 
that an Arbitrator cannot be included in the 
expression "Tribunal which has a definition 
in the Act which cannot be extended. Yet 
the Court has found a casus omissus where 
none exists. It is really a case of leges 
scribo. 'The learned Judge justifies it vaguely 
as resulting from his interpretative technology' 
which he describes still more vaguely by the 
doctrine that 'the literal latitude of the words 
in the definition cannot be allowed  grotes- 
quely inflationary play but must be read 
down. In fact what, the learned Judge has 
done is not to ‘read down’ but to inflate grotes- 
quely the ambit beyond the legitimate sense. 
When the language is plainly limiting and 
means what it says, teleology, dialectics and 
other tour de force cannot be invoked to give 
a desired meaning beyond what the definition — . 
ever contemplated. As the judgment runs, the ` 
original legislation is only to be found in the 
interstices of judicial verbiage mixed with 
grotesque Jargon”. 


Apart from its being a treatise on industrial 
law the book is also a repository of adminis- 
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trative law as understood at the present time. 
It reveals wide scholarship and makes stimulat- 
ing study. It is valuable to both the legis- 
lator and the adjudicator. К will serve as a 
highly helpful and dependable guide not only 
to practising lawyers and law students but also 
to industrial employers and trade unionists. 


4. A.P.  MarHuRs COMMENTARIES 
ON THE PREVENTION OF CORRUPTION ACT, 
1947 AND THE CRIMINAL LAW (AMENDMENT) 
Act, 1952. Third edition by K. C. Mehrotra, 
1981. (Publishers: Eastern Book Company, 
34, Lal Bagh, Lucknow-1). Price Rs. 80. 


As a result of the conditions engendered by 
the second world war scope for bribery and 
corruption among public servants had increas- 
ed considerably and even after the war had 
come to a close such opportunities continued 
to exist what with the need for imposing con- 
trols due to shortage of various kinds and 
introduction of licensing and carrying out 
post-war reconstruction schemes involving the 
disbursement of large sums of Government 
money. To keep the public services free from 
corruption by swift and deterrent punishment 
to the offenders, the ‘Prevention of Corrup- 
tion Act, 1947, was enacted. It is really a 
piece of social legislation aimed at eradicating 
corruption at various levels either in Govern- 
ment service or in service with Government 
Companies and Corporations. The Act is a 
completely self-contained statute with its own 
provisions and has created a specific offence 
of criminal misconduct quite different from 
the offence of bribery as defined in the Penal 
Code. Thus section 4 
mandatory presumption against the accused in 
respect of crimes punishable under sec- 
tions 161, 165 of the ‘Penal Code and sec- 
tions 5 (1) (a) and 5 (1) (Pb) of this Act, 
though the presumption so raised would be 
rebuttable. Section 5 is the only penal pro- 
vision of the Act which enumerates the 
offences and provides punishments for them. 
Under sub-sections (1) and (3-A) the only 
offence is criminal misconduct by a public 
servant. These provisions are additional pro- 
visions supplementing ‘the existing criminal 
law to punish corruption by public servants. 
Though the Act is a short one of about, 10 
sections, a considerable volume of case law 
has accumulated over the years. 


creates a special 
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The book under review provides commentaries 
under each section taking into account most of 
the judicial decisions. One would like to see 
included decisions like Jagdish Chandra Verma 
v. C. B. 1., 1979 Cr. L. J. 1478, holding 
that section 5 (1) (e) does not compel an 
accused to be a witness against himself within 
the meaning of Article 20 (3) of the Consti- 
tution and is not violative of it; and Ram 
Pyarelal Srivastava v. State of Bihar, А.К. 
1980 S.C. 1523, laying down that where 
possession of assets disproportionate to income 
is shown and the accused has failed to account 
satisfactorily for such possession there is no 
need for the prosecution to disprove all possi- 
ble sources of income and the conviction is 
justified. The commentaries provided under 
each section highlight the relevant points 
explaining the law  lucidly. They  exhaus- 
tively cover matters like accomplices, trap- 
witnesses and abetment of the offences. The 
commentaries also take within their sweep the 
corresponding provisions of the Penal Code 
and the Criminal Law (Amendment) Act, 
1952. The book will be a valuable addi- 
tion to every lawyer's library. 


5. Law AND PROCEDURE OF PREVENTION 
or CORRUPTION тм Ровілс Service by K. P. 
Chakravarti, 1981. (Publishers: Vora Pra- 
kashan, Ahmedabad). Price Rs. 80. 


In its popular sense corruption signifies im- 
pairment .of integrity or moral principles, 
depravity, inducement to wrong by bribery or 
other unlawful or improper means, a depar- 
ture from honesty or fair dealing. Corrup- 
tion in public service is a standing menace to 
efficient public administration and the achieve- 
ment of an egalitarian society. Its ways 
are often insidious and it has wide ramifica- 
tions. The Penal Code definition of bribery 
touches only a small part of corruption among 
public servants. It only speaks of gratifica- 
tion other than legal remuneration accepted 
ar agreed to be accepted by a public servant 
for himself or another as a motive or reward 
for doing or forbearing to show favour. 
Thus there can be no offence if undue favour 
is shown to a person with a view to obtain 
some benefit from or through him at some 
future time. The Prevention of Corruption 
Act, 1947, no doubt covers a wider field. 
Section 5 of the Act uses the term criminal 
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misconduct and brings within its ambit a 
variety of acts of misconduct detailed in 
Causes (а) to (e). But law alone cannot 
control much less get rid of corruption. 
Strict enforcement of the law coupled with 
co-operation from the public are necessary. 
Corruption is a reflection of the social 
climate and as Senator Estes Kefauer of the 
U. S. A. pointed out “until the  citizen's 
own moral code prevents him from debasing 
himself by procuring corruption of public 
Servants, the ‘problem of corruption and 
morality in public life will remain very real 
and earnest", 


The present work projects a comprehensive 
study of the problem and is laid in 10 chap- 
ters. Chapter I is introductory. Chapter IT 
considers the causes of corruption and its 
prevention. Chapter III deals with the law 
and procedure relating to corruption ; likewise 
Chapter IV. Chapter V discusses Conduct 
Rules. Chapter VI covers disciplinary pro- 
ceedings in corruption cases and Chapter VII 
discusses disciplinary rules and departmental 
enquiries in such cases, Chapter VIII is 
devoted to political morality in a democracy. 
Chapter IX presents the author's conclusions. 
Chapter X contains half a dozen Appendices 
giving the texts of the Prevention of Corrup- 
tion Act, 1947; Indian Penal Code; the 
Delhi Special Police Establishment Act, 1946; 
the Criminal Law Amendment Act, 1952, etc. 


The author has followed the Report of the 
Committee оп Prevention of Corruption 
1964 (the Santhanam Committee) and its 
recommendations closely. His approach is 
pragmatic discussing the ` problems not only 
from the legal point of view but also from 
the social standpoint. He points out at 
page 18 that the Courts which are figura- 
tively described as temples of justice are not 
immune from the virus of corruption; at 
page 203 that the position of а Government 
servant in this country is far more secure 
than that of his counter-part anywhere in the 
world because of the constitutional protec- 
tion afforded by Article 311 of the Constitu- 
lion; and at page 204, that the constitutional 
protection provided by Article 311 and the 
vast writ jurisdiction vested in our High 
Courts under Articles 226 and 227 to inter- 
fere with administrative decisions ...... are 
primarily responsible for a growing indiffe- 
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rence of the administrative authorities. 
According to the author apart from the human 
love of money the major causes for growth 
of corruption among public servants are: 
(а) administrative delays; (b) cumbersome 
procedure of Government work; (c) misuse of 
personal discretion in the exercise of powers 
vested in different classes of public servants; 
and (d) inadequacy of checks. The author's 
discussion of Political Morality in a Demo- 
cracy is very discerning and acute. He 
rightly deplores practices like collection of 
donations by political parties, defections and 
floor-crossing etc. If leaders and ministers 
do not themselves set a good example of 
rectitude, it is no wonder that others are not 
Sticklers to honesty and integrity. The 
Madras High Court observed in (1977) 1 
M.L.J. 182: A minister holds a public 
office and his acts are necessarily public acts 
if they arise out of his office. If they are 
grave enough, they would be matters of public 
importance. When it is alleged that a minis- 
ter has acquired vast wealth for himself, his 
rélations and friends by abuse of his official 
position, there can be no question that the 
matter is of public importance. And as 
stated by the Supreme Court in A.I.R. 1978 
S. C. 68 at page 87: “We cannot view 
allegations of corruption lightly. We think 
that the interest of the States and the Union 
are not ahtithetica! when there are charges of 
corruption and misuse of power against those 
in authority anywhere '. To serve the com- 
mon interests of the whole people, on whose 
behalf our Constitution speaks, the States and 
the Union cannot stand apart. It is as im- 
portant that unjustified and malicious attacks 
and charges against individuals should Ье 
unmasked and the reality behind them  ex- 
posed for what it is worth, as it is that justi- 
fied complaints must find adequate means of 
redress so that the interests of all the dumb 
millions of our countrymen are safeguarded 
against unscrupulousness wherever found". 
This is quite a sober assessment. But alas, 
it rarely happens. 


A few mistakes great the eye which could 
have been easily avoided. At page 17, foot- 
note 34 last line Justice P. N. Ramamurthi 
should read Justice P. N. Ramaswami; at 
page 155, footnote 89, A.I.R. S.C. 61 
should be A.J.R. 1958 S.C, 61, 
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The book furnishes a study of the problem of 
corruption in all its facets, as well as of its 
legal and social 1emedy. It will be of assis- 
tance to the police and other departments, 
anti-corruption agencies and to the legal pro- 
fession. ES cet 


6. JOURNAL OF THE BAR COUNCIL OF INDIA, 
Vol. VIII (1), 1981. (Published by the 
Bar Council of India Trust, New Delhi). 


Some distinctive journals have been catering 
to the needs of both the academic and prac- 
tising lawyers. The Journal of the Indian 
Law Institute featuring the activities of the 
Institute is particularly concerned with studies 
in comparative jurisprudence, development of 
law and legal institutions, critical examination 
of legislation and decisions of the superior 
Courts, research studies etc., contributing to 
the dissemination of legal knowledge and 
wisdom. The “Lawyer” started in Madras 
more than 25 years ago by the Provincial Bar 
Federation and taken over in 1969 by the 
Indian Law Institute, Tamil Nadu Unit is 
functioning with similar objectives. The 
Journal of the Bar Council of India published 
quarterly has a special field of its own, not 
less important, certainly more diversified and 
having larger practical impact. It is the only 
legal periodical of the organised bar in the 
country. It is now re-appearing after the 
lapse of about a year during which period it 
had suspended publication. It serves as the 
spokesman of the legal profession, described 
as the “second largest profession in the 
world” and as the medium through which the 
Bar Council could communicate to all con- 
cerned its policies and programmes and in 
turn, getting feed-back from the legal practi- 
tioners, the judiciary, the litigating public and 
the academic legal community. How much 
widespread are the content and concern of 
the Journal can be is seen from the fact that 
it should carry besides scholarly articles and 
research papers, different sections on Legal 
Education, Legal Aid and Judicial Adminis- 
tration, Legal Ethics and Professional Activi- 
ties, Law Reform and Legislative Develop- 
ments etc. 


The present issue of the Journal provides a 


sumptuous and variegated fare. ^ Learned 
articles are presented on topics like Judicial 
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Power and its Impact on Legislation; Human 
Rights and Developing Countries; Law Re- 
forms in Changing Times; Legal Education in 
India; Role and Structure of the Legal Pro- 
fession, Judicial Appointments and Transfers, 
Criminal Punishment that Pays Off, etc. 
The text of the Kerala Advocates’ Welfare 
Fund ВШ, 1976, which has reportedly receiv- 
ed the President's assent on 11th Decem- 
ber, 1980, is given. The legislation is per- 
haps the first of its kind in the country. It 
will a happy thing if the other States follow 
this example. In his article on Judicial 
Power and its impact on Legislation, 
Mr. Nariman observes (page 18) that the 
law as to legislative encroachment on judicial 
power which exists in a very attenuated form 
today needs a second look and the Supreme 
Court alone can do this is particularly note- 
worthy in view of the assertion of some that 
it is the “Supreme Court that is eroding 
Farliament’s powers. Justice Kerr in his 
article on Law Reform in changing conditions 
points out that though the creation of the 
Law Commission in England has been hailed 
as one of the best things invented in the his- 
tory of law reform in this century and though 
the Commission has earned great praise for 
its work during the last fifteen years, all that 
the commission has done is only to create the 
basic machinery and it has not found the 
administrative and legislative solution to make 
it effective (pages 56, 57). Justice Kerr 
has focussed attention on the several factors 
responsible for the general apathy to codi- 
fication and the unsatisfactory pace of im- 
plementation of the commission’s recom- 
mendations due in a large measure to un- 
availability of Parliamentary time to consi- 
der them. In India also similar factors have 
operated on this matter. In Justice D. A. 
Desai's article on the Role and Structure of 
the Legal Profession it is observed (page 115) 
that the law created by precedents impedes 
future-oriented research and  obstructs pro- 
gress. It will not be so if the precedents are 
regarded as stepping stones and not as halting 
places and a great Judge can mould it in the 
shape of the social and economic conditions 
that prevail, breathing into the law a spirit 
that throbs with life-blood. His observation 
(page 116) that 30 years after Independence 
there is neither a Harijan nor a woman Judge 
on the Supreme Court Bench has now to be 
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modified. A Harijan Judge is now on the 
Supreme Court Bench. Even in the U.S.A., 
it was only last month the first lady Judge, 
Justice Sandra Day OConnor was appointed 
to the Supreme Court. 


The Bar Council Journal is to be welcomed 
not merely for what has been done but also for 
the promise it holds out for the future. It 
deserves the support of all academic as well 
as practising lawyers. 


7. Lxecrures on Company Law by S. M. 
Shah, Eighteenth edition, 1981. (Publishers: 
N. M. Tripathi Private, Ltd., Bombay). 
Price Rs. 50. 


The idea of employing corporate bodies for 
purposes of trade has been familiar for quite 
a long time. Legislation has made it easy 
for groups to attain corporate form and to 
trade with limited liability. Company law 
has not been static but is undergoing rapid 
metamorphosis. Writers like Prof. Goyder 
have been stressing the social responsibility of 
business. The Department of Company 
Affairs in its turn has been issuing guide lines 
relating to remuneration and other terms of 
the managerial personnel apart from the 
statutory provisions. There are also clarifi- 
cations issued from time to time by the Depart- 
ment. Іп addition to these there are a large 
number of Judicial decisions, English and 
Indian making a significant contribution to 
ihe development of company law as a body 
of Judge-made law behind the facade of statu- 
tory provisions where most of the funda- 
mental principles applicable to all companies 
are found, as foi instance the doctrine of 
ultra vires. Since its enactment in 1956 the 
Companies Act, has been amended more than 
ten times, the latest of these being in 1977 by 
Act XLVI of 1977. A Committee appoint- 
ed in June, 1977, with Mr. Justice Sachar 
of the Delhi High Court as President to go 
into the working of the Companies Act and 
as to how it may be made more effective so as 
to curb and control the exercise of discre- 
tionary powers by the Board of Directors and 
other related matters has submitted a massive 
report with a spate of recommendations in 
September, 1978, to the Government. Tt 
may lead to a large scale over-hauling of the 
entire company law and incidentally avoiding 
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inter-locking between the Companies Act, the 
Industries Development and Regulation Act 
and the Monopolies and Restrictive Trade 
Practices Асі. 


The book under notice consists of Lectures on 
Company Law with the full text of the Com- 
panies Act as amended up to June, 1980. It 
consists of 17 Lectures under the captions 
Preliminary; Memorandum of Association; 
Articles of Association; Preliminary Contracts, 
Fromoters and Registration; Prospectus; 
Members; Capital; Shares; Contracts, Invest- 
ments and Borrowing Powers; Directors; 
Managing Director, Manager and Secretary; 
Meetings; Appointment of Staff, Arbitration 
and Compromise; Accounts and Audit; 
Investigation and Prevention of Oppression 
and Mismanagement; Private, Foreign and 
other Companies; Modes of Winding Up and 
Dissolution of Companies; Liquidators; and 
Consequences of Winding Up and Defunct 
Companies. ‘Theie are six Appendices pre- 
senting practical information. Appendix A 
sets out Matters requiring approval or order 
of the Central Government. Appendix B 
lists Matters requiring sanction of shareholders 
by special resolution. Appendix C mentions 
the Documents and Notices to be filed with 
or given to the Registrar of Companies 
Appendix D catalogues the Registers and 
Books to be maintained by Companies. 
Appendix E states the Rights, Powers and 
Duties of the Central Government. Appen- 
dix F gives the provisions of the Act which 
do not apply to Private Companies. 


The author's analysis of the topics and state- 
ment of principles are admirable, Though 
almost all relevan! decisions find a place it 
is not apparent if cases like Rivers Steam 
Navigation Co., Ltd., re, 71 Cal.W.N. 854, 
holding that Government Company can be 
wound up; C. I. R. v. Goldblatt, (1972) 
Ch. 498, as to the liability of the receiver 
and the debenture-holder in a scheme to de- 
feat the rights of a preferred creditor under 
section 123 (section 94 of the English Act) ; 
and State Bank of India v. India Electric 
Works, A.I.R. 1970 Cal. 398, have been 
considered. The canvass is wide, neverthe- 
less the author has breathed life into the dry 
bones of the Company law, by no means a 
small achievement. ' 
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8. COMMENTARY ON THE CONSERVATION OF 
FOREIGN EXCHANGE AND PREVENTION OF 
SMUGGLING Activities Act, 1974 by A. B. 
Gandhi, First Edition, 1981. (Publishers: 
Milan Law Publishers, 15-2 Navjivan Society, 
Bombay-400 008). Price Rs. 40. 


Augmentation and conservation of foreign ex- 
change is vital for the country not merely for 
purposes of development but also for main- 
tenance of normal life. Smuggling is highly 
anti-social and has to be stamped out in the 
interest of the economic well-being of the 
society. Since smuggling had assumed such 
dimensions as to impair the very security of 
the State, Parliament enacted the Conserva- 
tion of Foreign Exchange and Prevention of 
Smuggling Activities Act, commonly known 
as COFEPOSA which came into force on 
19th December, 1974. The Act consists of 
14 sections. The Act is preventive, and not 
punitive. It provides for detention orders be- 
ing passed by the appropriate authority. 
Detention has however to be in conformity 
within the procedural safeguards contem- 
plated by Article 22 (4) and (5) of the 
Constitution. It is, in particular, in regard to 
the observance of these requirements that a 
large volume of case law has come into be- 
ing. The maximum period of detention is 
one year. 


The book under notice provides а commen- 
tary on the provisions of the Act taking into 
account the judicial decisions rendered till 
to date. The two amendments to the Act 
made in 1975 and 1976 have been duly taken 
note of. The Maharashtra Notification made 
in exercise of the powers under section 5 of 
the Act and the COFEPOSA (Maharashtra) 
Order, 1974 are also given. The comments 
are clear and helpful. The book will be 
useful to lawyers, executive authorities and 
students. 


ет 


9. BaNkING Recuration Аст, 1949 by 
К. B. Sethi, 3rd edition, 1981. (Publishers: 
Delhi Law House. 77, Gokhale Market, 
De!hi-110054). Price Rs. 45. 


Banks occupy a position of great importance. 
in the socio-economic life of the country and 
at the present time perform multifarious func- 
tions. With the advent of joint stock banks, 
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private banks havc gone into the shade. 
With the rapid growth of trade and business, 
the necessity for one Central Bank for the 
whole country was felt and the Imperial Bank 
cf India was established in 1920 under the 
Imperial Bank of India Act of that year. 
Since Independence it has been named the 
State Bank of India. The Reserve Bank of 
India was set up in 1934 under the Reserve 
Bank of India Aci, 1934 and in view of its 
managing the currency of the country it was 
nationalised in 1948. In relation to joint- 
Stock banks Chapter X-A was introduced in 
1936 in the Companies Act of 1913, but this 
chapter was done away with giving place to 
the Banking Companies Act, 1949. The 
nomenclature of the Act was changed in 1966 
as the Banking Regulation Act. This Act was 
amended in 1968 to enable the banks to per- 
forra certain functions for the social welfare 
of, particularly the weaker sections of the 
society. A further amendment was made 
in 1980 to nationalise almost all the major 
banks in the country. Even the illiterate 
villagers are seeking credit facilities and 
availing of bank services. A knowledge of the 
principles of banking and the functioning of 
banks in every day fife has become a desidera- 
tum. 


‘The instant book gives thc texts of the Dank- 
ing Regulation Act, 1949; the Banking Com- 
panies (Acquisition and Transfer of Under- 
takings) Act, 1980; the Nationalised Banks 
(Management and Miscellaneous Provisioas) 
Schemes, 1970; Banking Regulation  (Co- 
operative Societies) Rules, 1966; the Banking 
Services Commission (Repeal) Act, 1978; and 
the Banking Regulation (Companies) Rules, 
1949. There ate three Appendices setting 
cut respectively the Industrial Disputes ( Bank- 
ing Companies) Decision “Act, 1955; the 
Non-Banking Financial Companies and Mis- 
cellaneous Non-Ranking Companies (Adver- 
tisement) Rules, 1977; and the Bankers 
Books Evidence Act, 1891. A helpful intro- 
duction and useful notes under the Preamble 
are provided. Otherwise there are few com- 
ments. Points such as that a banking com- 
pany prohibited from receiving deposits by 
crder of the Central Government is within sec- 
tion 5 (1) (5) (21 Comp. Cas. 238); equal- 
ly a banking company forbidden to accept 
deposits by a scheme of arrangement is still a 
banking Company (32 Comp. Cas. 503); a 
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айк directed by the Reserve Bank not to pay - 


bonus in excess of 6% may yet pay more as 
per agreement ( (1977) 2 L.L.J. (S.C.) 
254), find no mention. The dark corners of 
the Act remain unillumined, possibly as be- 
ing outside the scope of the work. The 
book will serve to bring a knowledge of the 
latest law to those for whom it is intended. 


10. Tur Law of Mowororrs AND Res- 
TRICTIVE TRADE PRACTICES IN INDIA by 
H. M. Jhala, 1981. (Publishers: N. M. 
Tripathi Private Ltd., Bombay.) Price 
Rs. 90. | 
The law relating to monopolies and restric- 
tive trade practices in this country is rela- 
tively of recent origin. In relation to free- 
dom of trade section 27 of the Indian Con- 
tract Act declared that every agreement by 
wbich any one is restrained from exercising 
a lawful profession, trade or business of any 
kind is void. The only exception recognised 
is one relating to the sale of the goodwill of 
a business. Similar provisions are found in 
the Partnership Act relating to outgoing part- 
ners on dissolution. These cover only a nar- 
row aspect of free competition. Replacement 
of the agricultural economy of the country 
by one linked to trade and industries led to 
rapid industrialisation bringing in its wake the 
growth of combines and monopolies, restric- 
tive trade practices etc. To curb and keep 
in check these things the Monopolies and 
Restrictive Trade Practices Act (LIV of 
1969) was enacted by Parliament. To the 
concept of monopoly found in the English 
and American legislation the М. К. Т.Р. 
Act, added that of concentration of economic 
power. Such concentration is, however, to 
be curbed only when it becomes a menace to 
production or distribution. To study the 
working of the Act and how far it has suc- 
ceeded in achieving the aims and objectives 
of the Act and to make recommendations for 
improving and implementing more effectively 
its provisions a Committee was appointed in 
1977 with Justice Rajendra Sachar as Presi- 
dent. The Committee submitted its Report 
in August, 1978, which is currently under 
examination by the Government. 


The book under review gives an objective 
analysis of the present state of the law. The 
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book is divided into 12 chapters dealing with. 
the Background; Aims and Objects; Basic , 
concepts; Commission, Constitution, Powers, 
Jurisdiction; ^ Concentration of Economic 
Power; Control of Monopolies; Agreements 
and Registration; Inquiry into Restrictive 
Trade Practices; Resale Price Maintenance; 
Sanctions, Appeals and Miscellaneous Matters, 
respectively. There are also 6 Appendices 
setting out the Monopolies and Restrictive 
Trade Practices Commission Regulations, 
1974; Monopolies and Restrictive Trade Prac- 
tices (‘Classification of Goods) Rules, 1971; 
Monopolies and Restrictive Trade Practices 
Rules, 1970; Monopolies and Restrictive 
Trade Practices Commission (Conditions of 
Service of Chairman and Members) Rules, 
1970; Monopolies and Restrictive Trade Prac- 
tices (Information) Rules, 1971; and Supreme 
Court Rules under the Monopolies and Res- 
trictive Trade Practices Act. A noteworthy 
feature of the author's treatment of the sub- 
ject is that while adopting а detached appro- 
ach in his exposition he has given all the 
available points of view. Relevant case law 
—English and Indian—has been taken into 
account. Departures from the English law or 
practice have been carefully noted. The 
author’s observation at page 156 that though 
section 28 of the М. К. T. P. Act, sets 
out the specific principles to be borne in mind 
it leaves sufficient latitude to take into account 
all relevant considerations and it would be 
instructive to refer to U.S. cases as to the 
principles which have governed the U.S. 
decisions in regard to the allowance or dis- 
allowance of a merger or amalgamation is 
entirely justified. The instant book is an able 
and accurate presentation of the present posi- 
tion of the law relating to monopolies and 
restrictive trade practices in this country. 


11. Employment. Its Terms and Condi- 
tions. In Public and Private Sectors 
(Appointment to Promotion) by B. R. Ghaiye 
and М. Malhotra. (Publishers: Eastern 
Book Company, 34, Lal Bagh, Lucknow- 
226001.) 1981 Edition. Price Rs. 150. 


The concept of employment involves three 
ingredients: employer, employee and contract 
of employment. The contract is for service, 
by which the employee agrees to serve the 
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employer subject tc his control. Тһе em- 
ployment relations were governed by the con- 
tract. The inequality in bargaining power 
etween the parties led to some measure of 
statutory protection to the employees against 
exploitation and for security in employment. 
Likewise the growth of trade unionism also 
played a large part. Employment may be 
in the service of the Government or public 
sector or outside it in private service. ‘At the 
moment Article 16 of the Constitution provi- 
des for equality of employment and Arti- 
cle 311 states categorically that no employee 
in Government service can be dismissed, re- 
moved or reduced in rank without a fair and 
full-fledged departmental enquiry, thereby 
assuring continuity in service normally up to 
the age of superannuation. As to persons in 
private employment the result is secured 
by following the equitable principles of indus- 
trial law and the norms of natural justice by 
Industrial Tribunals and Labour Courts. 


Employees are of various kinds, permanent 
or in substantive service, probationers, tem- 
porary or seasonal, apprentices or officiating, 
ad hoc or casual, etc. 
employees enjoy a fair measure of protection, 
the other categories have only limited protec- 
tion. The contract ruled in all cases subject 
only to the principle that termination of their 
services should not be arbitrary but bona 
fide. The employers had thus a large 
amount of discretion, the exercise of which 
gave rise to frequent disputes and litigation. 
A vast mass of case law has sprung up and 
the unwary and uninitiated may find it diffi- 
cult to get at the precise position. There 
are also numerous service rules, standing 
crders etc., adding to the complexity of the 
Situation. A book setting out lucidly the 
principles applicable to the different classes of 
employees making it easy for the parties to 
correctly appreciate the law and formulate 
their course of action is therefore very much 
to be desired. : 


The instant book is a case-commentary relat- 
ing to the various categories of employment 
and the rights and obligations of their mem- 
bers. It is divided into 29 chapters. The 
first two chapters deal with the Right to 
create and abolish posts, and the. fundamental 
rights and rules regarding appointment. 
Chapters TIT to VIII are concerned with 
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Eligibility and emplcyment, Preference|Reser- 
vation in Employment, Selection of candi- 
dates for appointment, Drafting of appoint- 
ment letter, Appointment to the post, and 
Appointment on probation and confirmation. 
Chapters IX to ХІ are devoted to Termina- 
tion of the services of a probationer, Tempo- 
rary: appointment and its incidents, and 
Termination of the services of a temporary 
employee. Chaptcr XII deals with. Perma- 
nent Workmen, Chapter XIII with Quasi- 
permanent service, Chapter XIV with ad hoc 
employment and Chapter XV with casual 
workmen. Chapters XVI to XIX are taken 
up with Part-time employees and substitute 
workmen, Seasonal workmen and Keeping 
apprentices in employment. Chapter XX 
covers Employees on Deputation and Chap- 
ter XXI Seniority in appointment. Chap- 
ters XXII to XXVII discuss respectively the 
Nature of promotional right, Eligibility for 
promotion, Selection of employees for promo- 
tion, Promotion after selection, Officiating 
employees and Reversion from higher post. 
Chapter XXVIII examines when termination 
of service or reversion is punitive necessitating 
departmental enquiry. The last chapter, 
Chapter XXIX discusses the Functions of 
Civil Courts and High Courts in service 
matters. 


The authors have rightly drawn attention to 
a pernicious tendency on the part of depart- 
mental heads to go on keeping employees on 
a temporary or ad hoc basis for a number of 
years in order that an employee should re- 
main at his discretion. In considering the 
principle that if termination of service is puni- 
tive it necessitates full-fldged departmental 
enquiry they justifiably point out that it is 
not easy to decide whether misconduct ог 
inefficiency is the mere motive or foundation 
fer an order of termination of service. The 
authors have taken careful note of the judi- 
cial decisions rendered. It may be suggest- 
ed that decisions like the following could 
have been included: Pushpakaran v. Chair- 
man, Coir Board, 1978 Ker.L.T. 539, dis- 
cussing if transfer of an employee is a punish- 
ment; Jogendra Mohanty v. State of Orissa, 
47 Cut.L.T. 73, deciding that a Government 
servant has no right to be posted to a station 
of his choice; Ramanand Ramnarayan Raidas 
v. State of M. P., 1979 M.P.L.J. 498, 
holding that where an order of termination of 
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service is not invalid under statutory provi- 
sions no relief сап be granted on the ground 
of his belonging to a Scheduled Caste. The 
authors have performed a great task in getting 
up the instant book in a thorough and analy- 
tical manner. Thc book will prove useful to 
employers, employees and members of the 
legal profession, 


12. SURANJAN CHAKRAWARTI AND BHOLE- 
SHWAR NaTH's CASES AND MATERIALS ON 
Cope or Civit Ркосерове, Third Edition by 
Bholeshwar Nath, 1981. (Publishers: Eastern 
Book Company, 34 Lal Bagh. Lucknow- 
226001.) Price Rs. 135. 


To practitioners on the civil side, the Civil 
Procedure Code, with its text brought up to 
date is the most important working tool. As 
the result of the extensive amendments to the 
Code made by Act CIV of 1976, a number 
of decisions on thr amended provisions have 
been rendered. The present edition projects 
the law in the light of these happenings. It 
has remained true to the authors’ aim and 


approach as stated in ‘the Preface to the first 


edition: “A single compact volume easy to 
be handled and taken to Court everyday.... 
is a need of the hour. With the sole eye 
on this need, the book has been compiled 
and put before the profession. No author- 
Ship is claimed and no views are expressed 
cr pressed upon the lawyers. It attempts 
simply to collect all cases of the same type 
and place them under a suitable heading." 
Local amendments from State Legislatures 
and High Courts of different States have been 
noticed and given at the relevant places. In 
the citation of cases the names of parties are 
omitted and reference to the concerned 
Journal is alone given. Comments are pin- 
pointed and crisp. There are four Anne- 
xures. Annexure I contains the text of the 
Limitation Act, 1963. Annexure IT gives 
the text of the Provincial Small Cause Courts 
Ac, 1887. Annexure III reproduces the 
text of the Code of Civil Procedure ( Amend- 
ment) Act, 1976. Appendix IV sets out the 
U. P. High Court (Abolition of Letters 
Patent Appeals) Act, 1962. 


Though most of the decisions have been 
collected some seem to have escaped notice; 
suck as 1978 A. Г, 173; (1978) 1 Ап, 
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W. R. 330; holding that a universal donee 
who by reason of a gift enters upon posses- 
sion of the donor's estate is a legal repre- 
sentative of the donor within the meaning 
of section 2 (11); 1978 Cal. 133 discussing 
whether right to usufruct is immovable pro- 
perty under section 16; 1977 S. C. 1421 
pointing out that the trial Court should take 
deterrent action under section 35-A if satis- 
fied that a litigation was inspired by vexa- 
tious motives and was altogether groundless; 
1978 Cal. 228 laying down that though 
Order 2, rule 2 does not in terms apply to 
proceedings undei the Arbitration Act there 
15 no reason  whv the principle behind it 
should not be applied to arbitration pro- 
ceedings. This perhaps cannot be helped. 
As a ready referencer the book is bound to 
he immensely popular and serve as a depen- 
dable guide to the legal practitioners. The 
book is a welcome publication both for its 
design and its execution. 





13. A. D. Maruur’s COMMENTARIES ON 
TEE Motor VruicLes Аст, 1939, 8th edition 
Revised by S. D Singh, Vol. І, 1981. (Pub- 
lishers: Eastern Book Company, 34 Lalbagh, 
Lucknow-226 001.) Price Rs. 100 (Rs, 2000 
per set). 


Іл an era of fast-moving road transport 
vehicles, problems of road safety; traffic con- 
trol; avoidance of unhealthy competition; 
compensation for road accident victims opera- 
tors and passengers; damage or injury to 
goods or articles transported are necessarily 
involved. Licensing of vehicles and drivers, 
insurance of vehicles and against loss or in- 
jury to all parties concerned, third party 
risks, setting up of special machinery for 
quick disposal of accident claims had to be 
provided for. Tbe Motor Vehicles Act, was 
enacted for this purpose. Since the enact- 
ment of the present Act in 1939 there have 
been important amendments, the latest of 
them being the Amendment Act XLVII of 
1978. The Publisher's Note states that “besi- 
des reviewing the commentary in view of the 
atest developments and enormous case-law 
and the amendments in the parent Act and 
various State Amendments, the learned revis- 
ing author has introduced in this edition a 
very comprehensive and detailed commentary 
relating to Accidents Claims and Compensa- 
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üon under ѕесйоп 110 and its related sec- 
tions". It is not possible to say anything in 
regard to the latter, as Vol. I which alone 
has been received stops with section 92. Even 
apart from this, the absence of a Subject 
Index and Table of Cases in this volume has 
been a handicap. 


provided are lucid and 


The commentaries 
given under each 


analytical. A synopsis is 
section highlighting the points considered. 
Case law has been, as far as can be seen, 
taken into account fairly fully though decisions 
like 1978 Mah.1..J. 462, holding that an un- 
registered firm is not disqualified to. apply 
for a permit; 1978 Delhi 81 expressing the 
view that after inviting applications for grant 
af two-stage carriage permits for mini-buses 
by the Regional Transport Authority, rejec- 
tion of the applications on remand later on 
the ground that mini-buses are more expen- 
sives than full buses is invalid etc., seem to 
have been left out. This volume would be 
found helpful not only by the Bench and the 
Bar but also by the Transport Authorities and 
"Transport Operators. 


14. Law RELATING TO ELECTRICITY IN 
Ixora, by Shiva Gopal, Fourth edition, 1981. 
(Publishers: Eastern Book Company, 34, 
Laibagh, Lucknow-226 001). Price Rs. 125. 


Electric consumption for domestic, industrial, 
traction and various public purposes is rapidly 
increasing year by year. The Indian Electri- 
city Act of 1910 replacing an earlier Act of 
1903 relates to the use and supply of electri- 
city. The Act has been amended from time 
to time, the most important of which was that 
in 1959. The Act imposed certain duties and 
liabilities on licencees and others to supply 
electrical energy in an.area for which licence 
or permission is granted. The Indian Elec- 
tricity (Supply) Act, was enacted in 1948 to 
provide for the rationalisation of production of 
electricity and generally to take steps con- 
ducive to the development of electricity in 
the country. The law as contained in these 
Acts has been freely borrowed from English 
law on the matter, adapted however to meet 
our own special needs due to the vastness of 
the country and the requirements of its people. 


The instant book deals particularlv with the 
law concerning generation, distribution, supply 
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aud use of electricity. The book is divided 
into 4 parts. The first part deals with the 
Indian Electricity Act, 1910 the second with 
the Electricity (Supply) Асі, 1948; the 
third with the Electricity Rules, 1956 and 
the fourth with the States Acts and Orders 
promulgated from time to time affecting not 
only the Jaw in the area but also taxation of 
this type of energy. Relevant case law up to 
the middle of 1980, Rules and allied legisla- 
tion, State and Central, are given. 


Since very few books, even if any, exist on the 
law relating to electricity in India, the instant 
beok is bound to be very useful. The 
author has provided sectionwise comments 
drawing attention to the corresponding provi- 
sicns in the English Acts. The result of the 
decisions is accurately stated. The book will 
serve as a dependable guide on the law per- 
taining to the subject. 


15. Law or FOREIGNERS AND CITIZENSHIP 
by R. B. Sethi, 3rd edition, 1981. (Publi- 
shers: Law Publishers, Sardar Patel Marg, 
Allahabad.) 


The U.S. Supreme Court defines "citizens" 
thus:— They аге the members of a political 
community to which they belong. They are 
the people who compose the community, and 
who, in their associated capacity, have esta- 
blished or submitted themselves to the domi- 
nion of the Government for promotion of their 
general welfare and the protection of their 
individual as well as their collective rights. 
(17.5. v. Crainshank, 90 U.S. 542). Citi- 
zenship is a status, the quality of an indivi- 
dual's response to membership in а commu- 
nity. It has reference to the relationship 
under the municipal law and is intimately 
:onnected with civil rights thereunder. A 
foreigner is simply one who is not a citizen. 
The distinction is important. Fundamental 
rights guaranteed to a citizen, for instance 
under Article 19 of the Constitution are not 
available to a non-citizen. In respect of 
Indian citizens going abroad it is a duty of 
the Indian Government to see that justice and 
fairplay are meted out to them and the princi- 
ples of natural justice are observed іп the 
treatment accorded to them. Now that facili- 
ties for repaid transport throughout the globe 
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are available, the influx of persons into 
India for purposes other than legitimate has 
become a matter of deep concern to the Gov- 
ernment. Likewise Indian citizens also go 
abroad in large numbers for business reasons, 
employment, education, medical attention and 
for political reasons etc. The Government 
has to keep a vigil over their activities, A 
number of statutes have been enacted in rela- 
tion to these matters such as the Citizenship 
Act of 1955; Registration of Foreigners Act, 
1939; the Foreigners Act, 1946; Passports 
(Entry into India} Act, 1920; and the Pass- 
ports Act, 1967. 


The book under notice reviews the law of 
foreigners and citizenship, being commentaries 
on the aforementioned Acts, the Rules framed 
under them and foreigners’ taxation. The 
book consists of five parts and each of the 
first-four parts carries its own appendices. 
Part I deals with the T'oreigners Act, 1946, 
regulating and restricting the presence of a 
foreigner in India. The Act is not govern- 
ed by the provisions of the Extradition Act, 
which is a distinct enactment. Part II consi- 
ders the Registration of Foreigners Act, 1939 
and Part III covers the Passport (Entry into 
India) Act, 1920 and the Passport Act, 1967. 
The fourth Part, Part IV is devoted to the 
Citizenship Act of 1955, which embodies all 
the provisions concerning the acquisition and 
termination of citizenship and to all matters 
with reference to citizenship. Part V sets out 
the law relating to taxation of income of non- 
foreigners and gives also the Foreign Travel 
Tax Rules, 1979. It is pleasurable to note 
that not only the latest amendments in the 
Acts and the Rules thereunder have been in- 
corporated but all the relevant judicial deci- 
sions up to date and the views of jurists and 
scholars have been taken into account. The 
annotations are lucid. The book will be use- 
ful to citizens as well as foreigners, to the 
Bench and the Bar and to the concerned 
administrative authorities. 


16. THe Law ог Erections by M. Krishnan 
Nair, Revised New Edition, 1981.  (Publi- 
shers: Lekha Publications, Trivandrum- 
695001.) Price Rs. 25: $7 

The philosophy of democratic election was 
neatly stated by Churchill; At the bottom of 
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all tributes paid to democracy is the little man, 
walking into a little booth, with a little pencil, 
making a little cross on a little bit of paper— 
no amount of rhetoric or voluminous discus- 
sion can possibly diminish the overwhelming 
importance of the point. Democracy presup- 
poses the representation of the people іп 
Parliament and State Legislatures by the 
method of election. For this three require- 
ments are to be satisfed: (1) a set of laws 
and rules covering all matters relating to or 
in connection with elections; (2) an execu- 
tive charged with the duty of securing the 
due conduct of elections; and (3) a judicial 
tribunal to deal with disputes arising out of 
or in connection with elections. Articles 327 
and 320 deal with the first, Article 324 with 
the second and Article 329 with the third. 
The Representation of the People Acts of 
1950 and 1951 together with the rules framed 
thereunder cover the details. The Delimita- 
tion Commission Act, 1952, the Two-member 
Constituencies (Abolition) Act, 1961, the 
Prevention of Disqualification Act and the 
Presidential and Vice-Presidential Election 
Act. 1952, would complete the picture of 
enactments. The law relating to elections 
thus lies scattered in the Constitution and in a 
number of statutes and rules. 


The instant book is designed to serve the 
needs primarily of students who have to take 
an examination on Election Law as part of 
their law studies. The author who is an 
experienced Jaw professor has dealt with the 
subject topic-wise avoiding the risks of over- 
elaboration or understatement. The book 
is divided into five parts. Part 1 is devoted 
tc General Principles; Part 2 to Preparation 


for Election; Part 3 to the Conduct of 
Elections; Part 4 to Electoral Offences, 


Petitions etc., and Part 5 to Presidential and 
Vice-Presidential Elections Model questions 
are given as an Appendix. 


Questions like reducing the age from 21 to 18 
for purposes of voting, bringing down Ше 
number of splinter parties, law to prevent 
defections, avoidance of corrupt practices 
etc., have been mooted by the author. He 
has also referred to changes needed in electoral 
law, where under the present system it is possi- 
ble for a party to obtain a majority of the 
seats though it gets only a minority of 
votes , He refers to the suggestion that fifty 


II] 


per cent. of the seats in the legislatures 
filled up by direct election and fifty per cent. 
from the lists supplied by the political parties 
in proportion to the number votes secured at 
the elections, In stating the principles the 
author has referred to leading judicial deci- 
sions briefly and pointedly. The book will 
be read with interest by students of law as 
well as members of the general public who 
are interested in the subject. 


17. Proressiona Ernics by R. N. Das, 
Second edition, 1981. (Published by Sugata 
Das and Rahu Das, Cuttack.) Price Rs. 20. 


The Bench and the Bar are spoken of as the 
two limbs of the administration of justice. 
Though occasionally the butt of sarcasm and 
ridicule the legal profession has been general- 
ly regarded as a liberal profession over the 
centuries and not as a commercial trade. Cer- 
tain norms have come to be observed in the 
course of its evolution compendiously known 
as Professional Ethics. In the State of Tamil 
Nadu itself there are two learned and well- 
known books bearing on the subject by Justice 
Р. R. Sundara Aiyar and Mr. K. V. Krishna- 
swami Aiyar. To a person entering the 
Bar, the books afforded valuable advice con- 
ceived practically. 


‘Che book under review has been designed to 
meet the needs of law students and young 
practitioners at the Ваг. 
questions is also provided for them. The sub- 
ject "15 considered in 9 chapters. Chapter I 
serves as an Introduction. Chapter II deals 
with the Profession. Chapter III is about the 
dient, Chapter IV about the Court and Chap- 
ter V about other Obligation. Chapter VI is 
devoted to the Advocate in Action and Chap- 
ter VII to Disciplinary Proceedings. Chap- 


be, 


A set of model 
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ter VIII deals with, Statutory Rules—the 
Rules of the Bar Council of India framed 
under section 49 (c) of the Advocates Act. 
Chapter X entitled Canons gives Hoffman's 
Гійу Resolutions and the Canons of the 
American Bar Association. The book is 
written in a simple style taking into account 
the relevant case law. Тї should prove to 
be really useful to lawyers and law students. 


Recently it has been said that though the 
lega] profession has been traditionally dis- 
tinguished from a trade or business, a lawyer's 
establishment may come within the ambit of 
an industry. The question has also been 
posed whether a profession whose ideology 
and organisation crystallised during an  out- 
standingly successful service to the needs of 
an individualised society could adapt itself 
with like success to the needs of a welfare 
State. Writers on Professional Ethics have 
therefore to consider whether the ancient 
traditional norms require any adaptation in 
view of the modern trends. 


42 THE MADRAS 
CRIMINAL PROCEDURE 
Cope, 1973 (Аст II or 1974), by Prof. 
R. K. Bayes, First Edition 1980. (Publi- 
shed by P. R. Bayes, Fergusson College 
Road, Pune-411004.) Price Rs. 15. 


18. CATECHISM ОЕ 


Catechism is imparting instruction or teaching 
in the form of questions and answers. The 
instant book provides a gist of the principles 
cf the Criminal Procedure Code, analysing 
its provisions under appropriate heads and 
stating them very briefly with clarity. At the 
the end of each chapter the questions set at 
the University Examinations are given with a 
view to enable the students know the sort of 
questions they may have to face and be pre- 
pared to answer them. Case law is comple- 
tely avoided. The statement of the principles 
covers the entire gamut of the Code. The 
subject is covered in a satisfactory manner. 
The author has expressed the hope that “a 
critical study of the same would enable any 
student to tackle any question set by a sensi- 
ble paper setter and erudite examiner". The 
first half of the hope may not materialise and 
the requirement of a ‘sensible paper-setter and 
erudite examiner’ is a variable equation. 
Anyway an average student will find the book 
very helpful. ; 





19. How ТО SAVE INCOME-TAX BY TAx PLAN- 
xiNG by R. N., Lakhodia, Published by Asha 
Publishing House, Calcutta-700019. (IV 
Edition—(1981-82.) Price Rs. 56. 


The above book by a well-known author, a 
pioneer in the field of ‘taxation is an useful 
addition to the Tax Library of Advocates. 
The book will be found to be useful to tax 
payers and Income-tax practitioners. 


An assessee, is entitled to plan his tax struc- 
ture in such a way so as to get the maximum 
benefit by a process of careful tax planning. 
An assessee is entitled in law to avoid pay- 
ment of tax by taking advantage of provi- 
sions of Income-tax Act relating to deduc- 
tions, exemptions and rebate. 


The book under review devises ways and 
means to enable an assessee to plan his tax 
structure suitably and adopt the same to his 
best advantage well within the four corners 
of the taxing statute. 
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The book contains 38 chapters dealing with 
different aspects of tax planning in different 
situations. The subject-matter has been suit- 
ably and properly arranged under various 
topical headings. 


The author gives suggestions as to how а 
Hindu joint family can be utilised in Tax 
Planning. As to how an ideal tax planning 
can be achieved in the case of firms, partners 
and companies has been properly dealt with. 
The ways suggested have been fully explained 
with the help of suitable concrete illustrations. 
Further helpful practical solutions have been 
given, for minimising the tax payable in 
regard to income from house property and 
salaried employees. The author is of opinion 
that the only way for an honest tax-payer is 
to save Income-tax by adopting the tech- 
niques of tax planning and this book it is 
claimed devises ways and means to achieve 
the said object. 


The book has been written in a lucid style. 
The provisions of the Income-tax Act have 
been explained clearly and suggestions have 
Leen given as to how best these provisions can 
be utilised by an assessee to his best advan- 
tage. 


The book deals fully with the claims relating 
to business expenditure deductions and ex- 
emptions, earned income, rent allowance, etc. 
The author has pointed out as to how the tax 
structure under these various groups can be 
best arranged so as to get the maximum 
advantage. 

This is a useful treatise for tax-payers who 
desire to save tax by careful planning. It is 
also useful for practitioners іп Income-tax, 
Chartered Accountants апа Auditors. 


'The book is well printed and the get-up 
attractive. 
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20. A TREATISE ON Tax PLANNING by 
D. D. Shah. (Published by Tripathi Private 
Limited, Bombay, Second Edition.) Price 
Rs. 65. 


This is another book on Tax Planning. 
Even after the Indian Income-tax Act, 1961 
has undergone several amendments one is not 
satished regarding the simplicity ара 
rationalisation of the law. To avoid . com- 
plications it is essential that the theory of real 
income which has been pronounced by Courts 
on various occasions must be strictly followed. 
Tax-planning within the framework of the 
ct is legitimate, provided the planning is 
gànuine and in accordance with the law as 
ounced by statute. 


The latest amendments on direct taxes pro- 
vide minimum and maximum terms of im- 
prisonment for various breaches of statutory 
provisions depending on the nature of viola- 
tion. This clearly shows that Government 
regards tax evasion as a serious matter. It 
is in this context that tax planning becomes 
а serious and necessary subject. 


In fhis book, the learned author has enun- 
ciated principles which are based on interpre- 
tation of Indian Tax Laws and cases decided 
by the various judicial authorities in India. 
The author has dealt with the various aspects 
of tax planning in general and further has 
dealt with the subject with reference to parti- 
cular individual business concerns, salaried 
employees etc. 


A full chapter is devoted to statutory restric- 
tions on Tax Planning. He has indicated the 
various precautions taken by ‘Parliament to 
see that no source of income escapes tax 
imposition, particularly where income acorues 
to one outside India. Another chapter ex- 
plains in simple language the various provi- 
sions introduced in taxation enactments to 
check legal avoidance of tax. 


Tax planning with reference to trusts and its 
creation thereof, companies and partnership 
firms have been dealt with and possible ways 
and means to minimise the tax payable by 
these entities have been suggested. 


In view ОЁ the increasing number of tax 
payers and most of them unable to understand 
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Бе growing .complexities of tax law the book 
will be very useful to enable every one to know 
how he or she can minimise his or her personal 
tax payments. 


The book will therefore serve as a guide not 
only to lawyers and accountants but also to 
a wider class of persons who have to deal 
with the management and sale of property 
attracting heavy burden, - 


21. How то TILE INCOME-TAX RETURN 
CORRECTLY TO AVOID PENALTY AND PROSECU- 
TION by R. N. Lakhoba. (Published by Asha 
Publishing House, Calcutta-700019. Third 
Edition—1981-82.) Price Rs, 35. 


The above book under review explains in 
simple language as to how to file one’s own 
income-tax return correctly. Since new in- 
come-tax return forms have been prescribed 
from 1st April, 1981, this book will be very 
useful to enable all types of tax payers to 
choose the proper form applicable to them and 
file their return correctly. 


Under the provisions of Income-tax Act, every 
person whose income in a year exceeds the 
exemption limit has to file his retarn of income 
with the Income-tax Officer of his division, 
within the period specified in the Act. De- 
lay in filing the return of income without 
sufficient cause will attract the penal provi- 
sions of the Act and expose the assessee in 
default to the levy of penalty on him which 
will be in addition to the tax as assessed and 
payable by him. 


Further in submitting the return the said 
return must be in the correct form applicable 
to the particular class of assessee. The 
forms to be used differ in regard to the vari- 
ous catagories of assessees as to whether they 
are individual or karta of a joint Hindu 
family or a company or a partnership firm or 
an association of persons. The use of cor- 
rect and proper form is all the more necessary 
particularly so, when the rates of income-tax 
and exemption limit differ in regard to the 
various classes of assessee, 


In saddition to the filing of return and the 
use of proper form, the said return should 
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contain all the particulars asked for in the 
form correctly, viz., the sources of income, 
the amount derived from various sources. 
They should be disclosed fully and correctly. 
Any false particulars or, deliberate conceal- 
ment of income or its under-estimate would 
make the assessee liable to pay the penalties 
as assessed. Besides these the Act has con- 
templated criminal prosecution for certain 
classes of defaults. 


This book explains in detail as to when one 
should file a return, as to the use of proper 
form or an assessee, how to fill these forms 
and answer the queries, correctly. The 
consequence of default and how to avoid the 


THE MADRAS LAW JOURNAL 


[1981 


various penalties and prosecutions have been 
fully explained in detail. The book more or 
less serves as a guide to the persons who have 
to file return etc. and persons who are 
already income-tax assessees. This book, it 
is claimed, if one were to follow the instruc- 
tions and guide lines given in it will avoid 
the penalties and prosecution. A perusal of 
the book shows that the said claim is justi- 
fiable. This book would be of immense use 
to assessees. and their representatives includ- 
ing tax experts, income-tax practitioners and 
chartered accountants. 


П] 


A CRITICAL NOTE ON "PATTAYI 
PADAYACHI v. SUBBAROYA PADA- 


YACHI" REPORTED IN (1980) 2 
M.L.J. 296: 93 L.W. 369. 
By 


M. N. KRISIINAMOORTHY, M.A, B.L, Advo- 
cate, Cuddalore. 


The above case has decided a question of law 
regarding a mother’s powers of alienation of 
her minor sons’ coparcenary interest in joint 
family property left by their father, in apparent 
conflict with the decision of a Division Bench 
of the High Court in Venkataroya Reddy 
and others v. Minor Amarababu апа others. 
The latter decision is distinguished by merely 
observing that “the decision must be confined 
to the special facts of the case”. 


The instant case, though deciding a questjon 


regarding the correct article of the Limitation, 


Act, namely Article 60 or Article 65 accord- 
ing as the alienation impeached was voidable 
or void, had therefore to decide the powers 
of the mother under the Hindu Minority and 
Guardianship Act, 1956. The sections with- 
in the purview of the Court for interpretation 
were sections 6, 8, 11 and 12 of the said Act. 
Under section 6 the appellation “natural 
guardian" is restricted to the guardianship of 
a minor's separate property, the father first, 
and in his absence, the mother. Section 8 
makes the alienation by such a natural guar- 
dian voidable at the instance of the minor 
or his representative if effected without Court's 
permission. Section 11 declares that the 
alienation by a 'de facto' guardian is void. 
Section 12 bars the appointment of a guar- 
dian by Court in respect of a minor's interest 
in joint family property when there is an 
adult member in management of the family 
property. 


In the instant case, the mother sold a definite 
extent of the two minor sons' property, they 
being entitled to 2|3rd share in the joint family 
property left by their father, for alleged neces- 
sity. If the sale is voidable, then Article 60 
applied and the suit would be barred by 
limitation, but if it was void, the suit would 
be in time under Article 65. The Cour 
found that the mother was at best a 'de facto 
guardian in respect of the minor's coparcenary 


1. (1971) 2 M.L.J. 466. 
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property, and section 11 of the Act made the 
alienation void. Under section 12, the adult 
in management could be held to be only a 
male and the mother being a female could 
not be a manager. ‘The first Court dismissed 
the quandom minor plaintiffs suit; the 1st 
appellate Court reversed it and the alienee's 
appeal was dismissed, confirming the appel- 
late judgment. 


In similar circumstances, the Bench judgment 
referred to Venkataroya Reddy's case?, has 
held that the mother, though not a natural 
guardian in respect of the property sought 
to be sold pursuant to an agreement to convey 
joint family property of the minors was com- 
petent to convey the same. Section 12 of 
the Act refers only to an adult in manage- 
ment without reference to the sex, and so an 
adult mother may be considered to be the 
manager of the minor sons' coparcenary pro- 
perty provided however that the property 
sold was the entire interest of the minors. 


The above case no doubt dealt with powers 
of the mother to bind the minor by an agree- 
ment to convey the minors’ interest in the 
joint family property, and held that the mother 
had the power; but if an agreement could 
bind more so a sale. 


Having regard to the divergent conclusions 
reached in the two decisions, the mofussil 
Courts would experience much difficulty in 
spelling out the proper course to follow. 


Often it may not conduce to the interest of 
a minor if the mother cannot privately sell 
a small portion of the joint family property 
of the minor left by the father for discharge 
of his lawful debts by taking the place of a 
manager and avert the otherwise possible 
loss of the whole or a major portion of such 
property in Court sale at the instance of the 
creditor. Until the passing of the Act of 
1956, the justifiability of the sale of a minor's 
property by a guardian, legal, natural or 
de facto was tested by its satisfying a legal 
necessity or conferring a benefit to the estate: 
but the codification of the law intended to 
save the minor's property by unwise inter- 
meddling by his guardian seems to have, on 
‘he contrary, tended to impair its preserva- 
tion, 
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SUCCESSION CERTIFICATE APPLI- 
CATIONS—ANOMALY CREATED BY 
G.O. Ms. No. 89, DATED 26th May, 
1972. f 


By 
S. RANGANATHA IYENGAR, Advocate. 


In continuation of my Article published in the 
the M.L.J.—(1981) 2 M.L.J. Part 5, (Jour- 
nal) page 15 the following may be noted. 


Text of my letter to Government. 


“Under section 388 (i) of the Indian Suc- 
cession Act, 1925, the State Government is 
empowered to invesi any Court inferior to 
the Court of the District Judge with power 
to exercise the functions of a District Judge 
under Part X. Sub-section (2) says: “Any 
inferior Court so invested shall have concur- 
rent jurisdiction with the District Judge and 
the provisions of this part relating to the 
District Judge shall apply to such an inferior 
Court as if it is а District Judge". -- 


“he section merely says that the Govern- 
ient has power to invest inferior Court with 
powers of the District Judge under the Act 
and says nothing in regard to limitation 
as to pecuniary limits. However, under G.O. 
Ms. No. 89,. dated 26th May, 1972—Law 
Department—the Government have notified 
that Succession Certificates upto the value of 
Rs, 5,000 shall be entertained by. District 
Mansif and those above Rs. 5,000 by the 
Subordinate Judges. Now that Act XXXIV 
of 1980, is passed enhancing the jurisdiction 
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of the District Munsifs. It is requested that 
the Government will issue a notification in- 
vesting’ the District Munsifs with jurisdiction 
upto Rs. 15,000". | 


“The matter requires urgent attention as there 
is no uniformity in the exercise of jurisdiction 
by the District Munsifs as some Courts accept 
applications upto Rs, 15,000 while other - 
Courts do not accept such applications", 


(Extract ends) 


No action has been taken by Government ` 
The result is as follows :— 


Some District Munsifs refuse to entertain 
Succession Certificate applications for above 
Rs. 5,000 and below Rs, 15,000 acting on the 
G.O. quoted above. The District. Court 
seems to be of the view that the С.О, has 
divested its jurisdiction under the Act and 
consequently applications are not entertained 
by the District Courts. The result is that the 
applicant has to go to the Sub-Court hav- 
ing original jurisdiction. It is likely that the 
С.О. may be issued late with the result that 
such applications -having gone through the 
process of Notice, Publication, etc., are likely 
to be returned to the District Munsif to start 
proceedings afresh. . 


After all it is a С.О. nof an Act which re- 
quires all the formalities. Why not the Gov- 
ernment act quickly to remedy this state of 


affairs by issuing the appropriate G.O.? 


[Exp or VOLUME (1981) 2 M. L. J.— (JouRNAL) .] 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—V.. Ratnam, J. 


Perumal Petitioner* 


v. 


Chinna Kuppanna Gounder 
Respondent. 


Tamil Nadu Debt Relief Act (XIII of 1980), 
sections 3 (a), 4, 5 and 6 and Rules framed 
under the Act—Scope and applicability — 
Jurisdiction of the civil Court as well as that 
of Tahsildar under the Act considered. 


Though the definition of ‘debt’ under section 3 
(a) of the Tamil Nadu Debt Relief Act, 1980, 
contemplates a variety of indebtednesses, secur- 
ed or unsecured, yet, with reference to money 
claims, the provisions of the Act or the Rules 
do not contemplate the Tahsildar as an autho- 
rity constituted under the Act to adjudicate 
upon such claims. [Para. 5.] 


While the relief available under section 4 (1) 
(а) is worked out by application under sec- 
tion 5 and rules 3 and 9 and relief under sec- 
tion 4 (1) (b) is worked out by resorting to 
section 6 and rules 3 and 10, there is no 
machinery provided at all to investigate . the 
claim of a person that he is a ‘debtor’ entitled 
to the benefits of the Act and to adjudicate 
thereon and make available relief from 
indebtedness or arrest as the case may Бе 
‘statutorily; therefore the Tahsildar has been 
constituted а functionary to work out relief 
only with reference to matters falling under 
sections 5 and 6, dealing with pledges and 
mortgages : [Para. 5.] 


A fair interpretation of section 4 (1) (a) to 


(d) of the Act coupled with the absence of: 
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any provision enabling the Tahsildar to deal 
with in any manner matters pending before 
civil Courts would show that where matters 
are pending before the civil Court, be they 
suits or decrees already ^ passed and in the 
process of execution or other proceedings, the 
civil Court will have to consider the claim of 
a person that he is a debtor and afford relief. 
Sections 5 and 6 of the Act provide for the 
machinery to work out relief in two specified 
cases viz., pledge and mortgage and cannot 
therefore be made applicable to cover cases of : 
indebtedness of a “debtor” or to other claims, 
Sections 5 and 6 appear to apply only to 
cases where the creditor or debtor has пої 
resorted to Court. On the return of the 
articles pledged by the debtor to the creditor, 
the relationship of pledger and pledgee is 
terminated. Likewise, the redemption of a 
mortgage provided for under section 6, if 
permitted by the Tahsildar, would snap the 
relationship of mortgagor and mortgagee be- 
tween the debtor and the creditor and a certi- 
ficate of redemption granted by the Tahsildar 
in the prescribed form would be evidence of 
redemption. That would mean that the mort- 
gage cannot form the subject-matter of a suit 
before a civil Court. In other words, the 
exercise of the powers conferred on the Tahsil. 
dar under sections 5.and 6 of the Act and 
the granting of the relief under section 4 (1) 
(e) and (f) of the Act would really wipe out 
the-cause of action itself for institution of the 
suit, be it on a pledge or on a mortgage. 
It is in this sense that cases of pledges and 
mortgages not already forming the subject- 
matter of suits before the Courts can be adjudi- 
cated {upon by the Tahsildar exercising 
powers under sections 5 and 6 of the Act 
and in no other cases. In all other cases, 
where matters have come before the civil 
Court either on a suit or a decree in the pro- 
cess of execution or other proceeding, when а 


'suitor puts forth a claim that he is a debtor 
"within the meaning of the Act, the civil Court 
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has necessarily to investigate and ascertain 


whether such a claim is made out or not, апа 


therearter proceed to grant relief under sec- 
tion 4 (1) (a) to (d) ot the Act or retuse it. 
In the course of such proceedings, even if a 
Tahsildar’s certificate which is relevant only 
for purposes of sections 5 and 6 of the Act 
is relied upon by a person claiming to be a 
debtor, that would be just a piece of evidence 
to be considered along with other evidence 
and has no higher probative value. Apart 
from cases covered by sections 5 and 6 of the 
Act, the Tahsildar has no power under the 
Act to adjudicate upon other claims and all 
other matters have to be dealt with by the 
civil Court before which suits, execution or 
other proceedings have been either initiated or 
are pending. [Pera. 9.] 


A question may also arise as regards matters 
under sections 5 and 6 ot the Act committed 
to the adjudication of the 1ahsildar, but which 
have already proceeded to a decree. Even 
in such cases, it is only the civil Court which 
has to consider the question whether a person 
is entitled to the benetits of the Act, as а 
'debtor' and if so, to grant relief, as provided 
under section 4 (1) (a) to (d). his also 
stands to reason because a decree of a civil 
Court validly passed and legally effective and 
enforceable cannot be undone by a Tahsildar 
acting under the provisions of the Act. In the 
absence of a provision in the Act for ripping 
open decrees already passed by the civil Court 
which certainly cannot be undone by a Tahsil- 
dar acting under the provisions of the Act. 
It would be quite in keeping with the object 
of the legislation that even in such cases, the 
Courts should, when a claim to benefits under 
the Act is made, investigate the claim and 
afford appropriate relief under section 4 (1) 
(a) to (d) of the Act as the case may be. 

[ Para. 10.] 


In spite of the wide definition of ‘debt’ there 
is no machinery section provided for grant- 
ing relief by the Tahsildar in cases falling 
under section 4 (1) (a) to (d) of the Act. 
To say that such a machinery provision 1S 
necessary only in.cases of pledge of movable 
"properties and mortgages where there may be 
‘a need to restore the pledged ‘articles or the 
“mortgaged property to the debtor after declar- 
jng that a person is а ‘debtor’ -within - the 
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meaning of the Act and therefore, the debt is 
wiped out and not in others is without any 
basis. It is well-known that а  negotiabie 
instrument like a promissory note when sued 
upon, is superseded by the decree. In cases 
of pronotes also there must be something to 
indicate that the promisor is a person who is 
entitled to the benefits of the Act and conse- 
quently, the negotiable instrument is not en- 
forceable. In its absénce, the debtor is likely 
to be exposed to a claim either by the pro- 
misee or an assignee from him. -In the ab- 
sence, therefore, of specific statutory provisions 
to work the relief regarding money claims 
pending or decreed, resort cannot be had to 
instructions issued by the Revenue Depart- 
ment to include other cases not falling under 
sections 5 and 6 of the Act, merely on the 
basis of the definition of a “debt”. In any 
case, secretarial instruments cannot be a subs- 
titute for statutory provisions which are not 
there, [Para. 11.] 


Revision against the order dated 22nd Septem- 
ber, 1980 in I.A. No. of 1980 in O.S. 
No. 687 of 1979, D.M.C., Erode. 


R. Gandhi, M. Kamalanathan and К. B. K. 
Vasuki, for Petitioner. 


N. R. Chandran (Amicus Curiae), for Res- 
pondent. 


The Court made the following 


Orper.—The defendant in O.S. No. 687 of 
1979, District Munsif's Court, Erode, is the 
petitioner in this civil revision petition. On 
12th September, 1974, according to the case of 
the respondent, the petitioner borrowed a sum 
of Rs. 2,000 and executed a promissory note 
in favour of the respondent promising to re- 
pay the said sum together with interest thereon 
at 12 per cent. per annum, and that a sum of 
Rs. 2,555 remained to be recovered from the 
petitioner under the promissory note. The 
suit was filed by the respondent to recover 
this amount on the footing that the petitioner 
is not entitled to the benefits of any of the 
debt laws. The petitioner filed a written 
statement contending that only a sum of 
Rs. 1,000 had been received by him under 
the promissory note and therefore, the promis- 
sory note was supported by consideration only 
to that extent and that the entire interest upto 
10th September, 1977, had also been : paid. 


hij 


The petitioner further contended that he is 
not carrying on any business, that he is also 
not assessed to sales tax and that he is entitl- 
ed to the benefits of Tamil Nadu Act XVII 
of 1976. In an additional written statement, 
the petitioner raised a plea that he is a ‘deb- 
tor" within the meaning of Tamil Nadu Act 
XIII of 1980 (hereinafter referred to as the 
Act) as his annual household income is less 
than Rs. 4,000 and that the suit should, there- 
fore, be dismissed as abated in accordance with 
the provisions of the Act. 


2. Consistent with the plea raised that Rhe 
is entitled to the benefits of the Act, the peti- 
tioner appears to have moved the Tahsildar 
of Bhavani for the issue of a certificate as 
regards the income and also to the effect that 
the petitioner is a debtor entitled to the bene- 
fits of the Act. Alleging that that applica- 
tion was still pending before the Tahsildar, 
Bhavani and that the enquiry therein stood 
posted to 25th September, 1980, the peti- 
tioner prayed for the stay of the trial of the 
suit O.S. No. 687 of 1979 before the 
District Munsifs Court, Erode, till the dis- 
posal of the application filed by the peti- 
tioner by the Tahsildar, Bhavani. That 
application was dismissed by the learned Dis- 
trict Munsif, Erode, by his order dated 22nd 
September, 1980, in the following terms: 


“Suit already posted in the list. Defen- 
dant does not proceed with the case. Peti- 
tion is highly belated. Hence rejected". 


3. It is the correctness of this order that is 
challenged by the petitioner in this civil revi- 
sion petition. 


4. Since in the civil revision petition impor- 
tant questions touching the scope of the provi- 
sions of the Act in relation to the respective 
jurisdiction of the civil Court as well as that 
of the Tahsildar under the Act arise and the 
respondent has not appeared through counsel, 
it has become necessary to appoint Mr. N. R. 
Chandran, as arnicus curiae to assist the Court. 


5. The learned counsel for the petitioner 
contends that the petitioner is a debtor within 
the meaning of the Act and that the concern- 
ed Tahsildar has already been moved for a 
certificate to that effect and since those pro- 
ceedings are still pending, the — proceedings 
before the civil Court should be stayed till the 
_ disposal of the proceedings before the Tahsil- 
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dar. On the other hand, it is contended by 
Mr. N. R. Chandran that with reference to 
proceedings already initiated and pending be- 
fore civil Courts and matters which had 
already proceeded to a decree, the Tahsildar 
is not empowered under the Act to adjudi- 
cate upon them and therefore the pendency of 
any proceeding for a certificate before the 
concerned Tahsildar is of no consequence. 
It is also further submitted that with reference 
to money claims before a civil Court whe- 
ther in the stage of a pending suit or a decree 
pending execution or its subsequent stages, 
there is no machinery in the Act to work out 
the rights of a debtor by making an application 
before the concerned Tahsildar and, there- 
fore, there is no need to await the certificate 
or the decision of a Tahsildar with reference 
to the claim by the petitioner of the benefits 
under the Act, and that such relief, if any, may 
even be made available by the Court, if in the 
course of the proceedings, it comes to the con- 
clusion that a person is a "debtor" entitled to 
the benefits of the Act. In this context, it is 
also pointed out that except as part of an 
adjudication under sections 5 and 6 of the 
Act, there is no provision under the Act for 
the issue of a certificate by a Tahsildar regard- 
ing annual ‘household income and that іп 
money claims or decrees before civil Courts, 
the certificate with reference to the annual 
household income, would at best be a piece 
of evidence in support of the claim of a per- 
son that he is entitled to the benefits of the 
Act and may not even be conclusive of the 
question and therefore, there is no justifica- 
tion to hold up the proceedings before the 
civil Court. { 


6. In order to appreciate the contentions 
advanced, it is necessary to briefly advert to 
the definitions and other provisions of the 
Act as well as the rules framed with a view 
to ascertain whether those provisions or rules 
compel the civil Court to stay its hands till 
such time as the proceedings initiated by a 
person claiming the benefits of the Act before 
a Tashildar are terminated. Section 3 of the 
Act contains the definitions. Under section 3 
(a), “annual household income" means the 
aggregate of the gross annual income from all 
sources of all members of a family during the 
year ended on 31st December, 1979, “Family 


jn relation to a person” is defined in sec- 
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tion 3 (e) as the individual, wife or husband 
as the case may be of such individual and 
their unmarried minor children. ‘Lhe append- 
ed expianation states that the word "minor" 


used in section 3 (e) would take in persons, 


who had not completed 18 years of age. Sec- 
tion 3 (b) defines a "creditor" as а person 
from or in respect of whom a debtor has 
borrowed or incurred a debt and includes the 
heir of such person. The expression "debt" 
is defined under section 3 (е) as meaning any 
liability in cash or in kind whether secured 
or unsecured and whether decreed or not; but 
does not include arrears of taxes due to the 
Central Government or a State Government 
ог а local authority. Section 3 (4) defines a 
"debtor" as a person from whom any debt is 
due and whose annual housenold income does 
not exceed KS. 4,800. A proviso added by 
Tamu Nadu Act X of 1951 sets out those 
cases where a person shall not be deemed to 
be a "debtor". Section 3 (f) and (g) denne 
the words "interest" and "person". A 
“Tahsildar” is denned under section 3 (A) ot 
the Act as including a Deputy Tahsildar іп 
independent charge of a Taluk or Sub-laluk 
and any other otncer of the Hevenue Depart- 
ment not below the rank ot a Deputy 1ahsudar 
empowered by the State Government to exer- 
cise the powers and perform the functions of 
а Tahsildar under the Act. Section 3 (i) 
proceeds to define “transferee of the creditor". 
Section 4 enumerates the different categories 
of cases where relief is made available to 
debtors. As per section 4 (1) (a) to (e) of 
the Act, on and from the date of the commence- 
ment of the Act, (а) every debt advanced or 
incurred before 1st January, 1980 (including 
interest, if any) and payable by the debtor 
to the creditor shall be deemed to be fully 
discharged; (b) no civil Court shall entertain 
any suit or other proceedings against the deb- 
tor for the recovery of any amount on such 
debt (including interest, if any) and (е) all 
suits and other proceedings (including appeals, 
revisions, attachments and execution pro- 
ceedings) pending at the commencement of 
the Act against any debtor for the recovery 
of any such debt (including interest, if any) 
shall abate. A proviso to section 4 (i) (b) 
of the Act is to the effect that if a suit or 
proceeding is instituted against two persons, 
one of whom is not a debtor, then, nothing 
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in that section will apply as regards the main- 
tainability of the suit or proceeding in so far 
as it relates to the person, who is not a debtor. 
Likewise, a proviso to section 4 (1) (e) of 
the Act makes it clear that nothing therein 
shall apply to the sale in respect of any such 
debt or: 


(i) any movable property held and conclud- 
ed before the commencement of this Act 
(XIII of 1980) ; and 


(ii) any immovable property confirmed be- 
fore such commencement; 


Section 4 (1) (d) makes provision for the 
release of a debtor undergoing detention ш 
the civil prison 1n execution or any decree for 
money passed against шш by a civil Court in 
respect ot any such debt. Sections 4 (1) 
(е) and 4 (1) (f) of the Act provide tor the 
return of the movable property pledged by a 
debtor and tor the redemption ot a mortgage 
executed by the debtor in tavour of the credi- 
tor. The explanation appended to section 4 
(1) (f) states that the debtor is not entitled 
to a refund of any part of any debt repaid or 
interest paid or recovered from him betore the 
commencement of the Act. Section 4 (2) 
of the Act declares that nothing contained in 
the Act shall apply to any debtor, who is entitl- 
ed to the benefits of Tamil Nadu Debt Relief 
Act (Presidents Act XXXI of 1976) only 
in so far as any debt to which that Act applies 
üs concerned. Section 5 of the Act enables a 
“debtor” to make an application for the re- 
turn of the movable property pledged by him. 
Such an application should be made in the 
prescribed form contending such particulars as 
may be prescribed to the  Tahsildar having 
jurisdiction over the area where the creditor 
has his ordinary place of business and should 
be supported by an affidavit as well as a certifi- 
cate from the prescribed authority as to the 
annual household income of the debtor. А 
time-limit upto 31st January, 1981, for filing 
such applications has now been fixed Бу 
Tamil Nadu Act X of 1981. Section 5 (2) 
contemplates the giving of an opportunity to 
the creditor as well as the debtor to make re- 
presentation and the passing of an order, if the 
debtor is entitled to relief under section 4, 
that the movable property pledged by the 
debtor be returned and directing the creditor 
to produce the same on or before the date 
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Specified in the order. Section 5 (2) (а) (й) 
of the Act provides for the dismissal of an 
application if it is found that the debtor is 
not entitled to relief under section 4. Sec- 
tions 5 (3) to 5 (10) of the Act are provi- 
sions intended to give effect to the adjudica- 
tion made by the Tahsildar under section 5 
(2) of the Act and it is unnecessary to notice 
those provisions in detail. Section 6 (1) 
(4) of the Act contemplates the making of an 
application by a debtor for an order releasing 
the mortgaged property and also for the grant 
of a certificate of redemption and the require- 
ments are similar to those under section 5 
(1) (a). The contents of and the support- 
ing documents required in such an applica- 
tion are enumerated in section 6 (1) (b). 
A. time limit upto 31st Tanuary, 1981 has now 
been provided for making such applications. 
Section 6 (2) (a) provides for the eiving of a 
reasonable opportunity to the creditor as well 
as the debtor to make the representations and 
in case it is found that the debtor is entitled 
to the benefits under section 4 of the Act, an 
order releasing the mortgaged property shall 
be passed and a certificate of redemption 
should also be issued, which shall be admissi- 
ble as evidence of redemption before a Court 
of law or other authority. If it is found 
that the debtor is not entitled to relief under 
section 4. an order for dismissal of the apnli- 
cation filed under section 6 (1) shall be made 
under section 6 (2) (a) (ii) of the Act. Sec- 
tion 6 (3) (a) relates to the publication of a 
list of those debtors who had made an appli- 


cation under section 6 (1) and section 6 (3). 


(b) provides that if a debtor has not made 
an application within the time specified in sub- 
section (7), then such a debtor shall not be 
entitled to the relief under the Act. These 
provisions are comparable to section 5 (3) 
(a), (d) of the Act. Section 6 (4) bars the 
creditor or the transferee of the creditor from 
transferring or otherwise assigning his interest 
or exercising his right of foreclosure in res- 
pect of the mortgaged property pending the 
passing of the orders under section 6 (2) of 
the Act. Section 6 (5) enables the Tahsildar 
in a case where the mortgaged property has 
been transferred or any right therein has been 
assigned to any one of the institutions referred 
to in clause (5) of section 12 by the creditor, 
fo recover from the creditor such amount as 
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is due to such institutions in respect of the 
mortgaged property, as if it were an arrear 
of land revenue, for payment to the institu- 
tion. Section 7 declares the finality of the 
orders of the Tahsildar passed under section 5 
or section 6 of the Act, subject, of course, to 
an appeal under section 8 and states that every 
such order under section 5 or section 6 shall 
not be called in question in any Court. Under 
section 8, any person aggrieved by an order 
of the Tahsildar under the provisions of the 
Act is given a right of appeal to such autho- 
rity as may be prescribed by. the State Govern- 
ment. Section 8 (2) declares the finality of 
the appellate decision and section 8 (3) pro- 
vides that pending disposal of any such appeal, 
any movable property pledged by a debtor 
who is a party to such an appeal shall not be 
either returned or disposed of under the Act 
and that the Tahsildar shall not order the 
release of the mortgaged property or grant a 
certificate of redemption and the creditor or 
the transferee of the creditor shall not trans- 
fer, or otherwise assign his interest in or exer- 
cise his right of foreclosure in respect of the 
property mortgaged by the debtor. Section 9 
lays an embareo upon the appearance of advo- 
cates оп behalf of a party to the proceedines 
under the Act. Section 10 provides for penalty 
for failure to furnish the statement or to com- 
ply with the orders made under sections 5 and 
6 or filine false affidavits under those sec- 
tions or for otherwise contravenine the provi- 
sions of the said sections. Section 11 mates 
provision for the punishment of offences under 
the Act committed by a company. Section 12 
enumerates the category of debts and liabilities 
not affected Ьу the provisions of the Act. 
Section 13 enables the State Government to 
make rules for carrying out the purposes of 
the Act. 


7. In G.O. Ms. No. 1067, Revenue, dated 
21st April, 1980, rules have been framed by 
the Government to give effect to the provi- 
sions of the Act in the exercise of the powers 
conferred under section 13 of the Act. Rule 3 
(1) to (3) contains the details of the form , 
of the applications, the form of the affida- 
vit to be filed by the debtors under 
sections 5 (1) (a) and 6 (1) (a) of the Act 
and the authority to issue the certificate. 
Rules 4 and 5 provide for the period within 
which and the mode by which orders passed 
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by the Tahsildar should be communicated to 
the creditor and the debtor. Rule 6 relates 
to the publication of the list of debtors who 
have made applications under section 5 (1) 
(a) and section 6 (1) (a) of the Act. Rule7 
provides for the form of certificate under sec- 
tion 5 (5) of the Act. Rule 8 contemplates 
maintaining of a register with reference to 
receipt of applications under sections 5 (1) (a) 
and 6 (1) (a) of the Act and also movable 
properties produced, recovered or deposited. 
Under rule 9, the Tahsildar is empowered to 
issue a receipt for immovable property. 
Rule 10 provides for the issue of a certificate 
of redemption in form 8 under section 6 of 
the Act. Rule 11 provides for the procedure 
relating to preferring as well as hearing of the 
appeals. 


8. The provisions of the Act referred to 
above clearly contemplate the granting of re- 
lief to a “debtor” as defined in the Act. The 
definition of the word “debt” in the Act is 
wide enough to take in money claims (decreed 
or not), mortgage claims as well as claims 
arising out of pledges etc. Though the defini. 
tion of the word “debt” is wide in the sense 
that it contemplates a variety of indebtednesses, 
secured or unsecured, yet, with reference to 
money claims, the provisions of the Act or the 
rules do not contemplate the Tahsildar as an 
authority constituted under the Act to adjudi- 
cate upon such claims. While defining 
“Tahsildar” under section 3 (Л) of the Act, 
it is stated that he is one empowered by the 
State Government to exercise the powers and 
perform the functions of a  Tahsildar under 
the provisions of the Act. Тһе relief 
available to а debtor under section 4 (1) (e) 
of the Act is worked out by an application 
under section 5 of the Act and by rules 3 and 
O framed under the Act. Likewise, relief in 
cases falling under section 4 (1) (f) of the 
Act is worked out by resortine to section 6 
of the Act and rules 3 and 10 framed there- 
under. But in cases falling under section 4 
(1) (a) to (d) of the Act, there is no machi- 
nery provided at all to investigate the claim 
of a person that he is a debtor entitled to the 
henefits of the Act and to adiudicate thereon 
and make available relief from indebtedness or 
arrest as the case may be. No rules have also 
been made relating to this aspect. Statutorily, 
therefore, Tahsildar has heen constituted a 
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functionary to work out relief only with refe- 
rence to matters falling under sections 5 and 6 
of the Act dealing with the pledge of movable 
property and mortgages. The Tahsildar func- 
tioning under the provisions of the Act has 
not been in any manner empowered to deal 
with claims arising in suits.on promissory 
notes or decrees for recovery of money before 
the civil Courts. The absence of the confer- 
ment of a power on the Tahsildar to deal 
with such matters falling under section 4 (1) 
(a) to (d) of the Act indicates that matters 
which are already before the civil Court either 
as a suit or as a decree or other proceedings in 
execution of such a decree will have to be ad- 
judicated upon by the civil Court in the pro- 
cess of considering the claim of a person be- 
fore it that he is a debtor entitled to the bene- 
fits of the Act. If that was not the intention, 
then one would expect clear statutory provi- 
sions in.the Act to include decrees of Courts 
and pending suits, as appropriate subiects 
falling within the scope of an adjudication by 
a Tahsildar for working out relief claimed by 
debtor. 


9. -Section 4 (1) (a) merely declares that 
every debt advanced or incurred before Ist 
January, 1980 and payable by a debtor to a 
creditor shall be deemed to be wholly discharg- 
ed. Under section 4 (1) (Б), there is no bar 
against the institution of a suit, but only -as 
regards the entertaining of any suit. Desig- 
nedly, the expression "entertain" has been 
used in section 4 (1) (5) instead of the fami- 
liar phraseology “no suit shall be instituted" . 
This deliberate departure is indicative that 
even after the institution of the suit for the 
recovery of a debt, it is open to the Court 
to adjudicate upon a claim by a person tbat 
he is a debtor and thereafter refuse to enter- 
tain the suit as against such a "debtor". The 
proviso contemplates the institution of suits 
or other proceedings against two or more per- 
sons one of whom is a debtor and the other or 
others are not and in such a case, the suit or 
proceeding, in so far as it relates to persons 
other than the debtor, is not, in any manner, 
affected by the relief granted in section 4 (1) 
(a). This would again point out that the 
Court has to consider the entertainability of 
the suit or ofher proceeding in the light of 
tlie claim for benefits under the Act made by 
а party, Section 4 (1) (c) provides for the 
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abatement of suits and other proceedings pend- 
ing at the commencement of the Act against 
any "debtor" for the recovery of any such 
debt. That again contemplates that the claim 
of a party that he is a “debtor” entitled to the 
benefits of the Act must be investigated before 
the proceedings can be declared to have 


abated. The absence of statutory provisions: 


empowering the Tahsildar to perform these 
functions under the provisions of the Act has 
already been referred to. — A fair interpretation 
of section 4 (1) (a) to (dy of the Act coupl- 
ed with the absence of a provision enabling 
the Tahsildar to deal with in any manner 
matters pending before civil Courts, would 
inevitably lead to the conclusion that where 
matters are pending before the civil Court, be 
they suits or decrees already passed and in 
the process of execution or other proceedings, 
the civil Court will have to consider the claim 
of a person that he is a debtor and afford relief. 
Sections 5 and 6 of the Act provide for the 


machinery to work out relief in two specified: 


cases. viz., pledge and mortgage and cannot 
therefore be made applicable to cover cases 
of indebtedness of a “debtor” on other 
claims. Sections 5 and 6 appear to apply 
only to cases where the creditor or the debtor 
has not resorted to Court. Оп the return of 
the articles pledeed by the debtor to the credi- 
tor, the relationship of pledger and pledeee 
is terminated. Likewise, the redemption of a 
morteage provided for under section 6, if 
nermitted by the Tahsildar, would snap the 


relationship of mortgagor and the mortgagee 
hetween the debtor and the creditor and a 
certificate of redemption granted by the 
Tahsildar in the prescribed form would be 
evidence of redemntion. That would mean 
that the relationship of  morteaeor and the 
morteaeee no loneer stthsists and the mort- 
«ace cannot farm the subiect-matter of a suit 
before a civil Court. In other words, the 
exercise of the powers conferred оп the 
Tahsildar under sections 5 and 6 of the Act 
and the granting of relief under section 4 
(1) (e) and (f) of the Act, would really wipe 
out the cause of action itself for the institu- 
tion of the suit, be it on a pledge or on a 
mortgage. It is in this sense that cases of 
pledges and mortgages not already forming 
the subject-matter of suits before the civil 
Court, can be, adjudicated upon by the Tahsil- 
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dar exercising powers «nder sections 5 and 6 
of the Act and in no other case. In all other 
cases, where matters have come before the 
civil Court either as a suit or a decree in the 
process of execution or other proceeding, 
when a Suitor puts forth a claim that he is a 
“debtor” within the meaning of the Act, the 
civil Court has necessarily to investigate and 
ascertain whether such a claim is made out or 
not, and thereafter proceed to grant relief 
under sections 4 (1) (a) to (d) of the Act 
or refuse it. In the course of such proceed- 
ings, even if a Tahsildar’s certificate which is 
relevant only for purposes of sections 5 and 6 
of the Act is relied upon by a person claim- 
ine to be a debtor, that would be just a piece 
of evidence to be considered along with other 
evidence and has no higher probative value. 
The conclusion is irresistible that apart from 
cases covered by sections 5 and 6 of the Act, 
the Tahsildar has no power under the Act to 
adjudicate upon other claims and all other 
matters have to be dealt with by the civil 
Courts before which suits, execution or other 
proceedings have been either initiated or are 
pending. | А 


matters under sections 5 and 6 of the Act 
committed to the adjudication of the Tahsil- 
dar, but which have already proceeded to a 
decree. Even in such cases, it seems to me 
that it is only the civil Court which has to 
consider the question whether a person. is en- 
titled to the benefits of the Act as a “debtor” 
and if so, to grant relief as provided under 
section 4 (1) (a) to (d). This also stands 
to reason because a decree of a civil Court 
validly passed and legally effective and enfor- 
ceable cannot be undone by a Tahsildar acting 
under the provisions of the Act. In the 
absence of a provision in the Act for ripping 
open decrees already passed by the civil 
Courts which certainly cannot be done by the 
Tahsildar acting under the provisions of the 
Act, it would be quite in keeping with the ob- 
ject of the legislation that even in such cases, 
the Courts, should, when a claim to benefits 
under the Act is made, investigate the claim 
and afford appropriate relief under section 4 
(1) (a) to (d) of the Act as the case may be. 


10. A question may also arise as regards 


11. To get over this position, attention was 
drawn to two communications yiz., letter: 
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No. 57005/DRI/80-2, dated 1st August, 1980 
and letter No. 60508/DRI/80-3, dated 8th 
October, 1980 of the Revenue Secretary, Gov- 
ernment of Tamil Nadu, in the nature of 
clarificatory instructions to Collectors tó show 
the promissory notes would also fall and be 
included within the ambit of the powers of 
the Tahsildar to grant relief under the Act in 
view of the wide definition of the word "debt" 
in the Act. The need for clarification was 
born out of the realisation and recognition 
that no specific machinery provision for 
money claims, decrees etc., was made. in the 
Act. In spite of the wide definition, as 
already pointed out, there is no machinery 
section provided for granting relief by the 
Tahsildar in cases falling under section 4 (1) 
(a) to (d) of the Act. To say that such a 
machinery provision is necessary only in cases 
^f pledge of movable properties and mort- 
тарез where there may be a need to restore 
the pledged articles or the mortgaged pro- 
perty to the debtor after declaring that a per- 
son is a debtor within the meaning of the 
Act and therefore, the debt is wiped out, and 
not in others, is without any basis. It is well- 
known that a negotiable instrument like а 
promissory note when sued upon, is supersed- 
ed by the decree. In the case of pronotes 
also there must be somethine to indicate that 
the promissor is a person who is entitled to 
the benefits of the Act as consequently, the 
negotiable instrument is not enforceable. In 
its absence, the debtor is likely to be exposed 
to a claim either by the promisee or an assis- 
nee from him. In the absence. therefore. of 
snecific statutory provisions to work out the 
relief regarding money claims pending or 
decreed, resort cannot be had to instructions 
issued by the Revenue Denartment to include 
other cases not falling under sections 5 and 6 
of the Act merely on the basis of the defini- 
tion of a "debt". In any case, secretarial 
instructions cannot he a substitute for statu- 
tory provisions, which are not there. 


12. Having regard to the aforesaid consi- 
derations, the suit against the petitioner in the 
instant case has been instituted by the respon- 
dent before a civil Court and if the petitioner 
is entitled to the benefits of the Act, it is open 
to the petitioner to establish that claim before 
the civil Court and seek the benefits under 
section 4 (1) (a) to (d) of the Act and for 
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this purpose, it is unnecessary that the trial of 
the suit should be stayed till the disposal of 
an application by the Tahsildar. Under 
these circumstances, the order of the Court 
below dismissing the application has to be 
sustained, though for very different reasons. 
The civil revision petition fails and is dis- 
missed. No costs. 


13. Before parting with this case, this Court 
records the valuable assistance rendered by 
Mr. N. R. Chandran, who appeared as 
amicus curiae and placed all the relevant 
materials before the Court. 


R.S. Petition dismissed. 





IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—V. Sethuraman, J. 


V. R. Santhanam Iyer Appellant* 
v: | tos 
V. S. Sundarathammal Respondent. 


Hindu Religious and Charitable Endowments 
—Hereditary trusteeship of temple—Trustee 
only a dharmakarta in the context of the case 
—Widow and brother of land-holder, rival 
claimants—No mode of devolution prescribed 
by founder—Succession only to the last holder 
of the office—Widow would be the heir to the 
office. ` 

'The trustee in the context of the instant case 
was only a dharmakarta. Regarding succes- 
sion to the office, the law is clear and no other 
rule of succession can be applied to a case of 
this kind. There are two ways of devolution 
of the office of dharmakartha or trustee. As 
laid down by this Court in Manathunainatha 
v. Sundaralingam, (1970) M.L.J. 156: 83 
L. W. 640: I.L.R. (1970) 3 Mad. 624: 
A.I.R. 1971 Mad, 1 (F.B.)., it is possible 
for a donor to prescribe any mode of devolu- 
tion of trusteeship, untrammelled by any other 
restrictions as regards the nature of the estate. 
But when he does not do so, devolution is 
governed by ordinary rules of Hindu Law, 
statutory or otherwise. The right of succes- 
sion to office of trusteeship cannot hang in the 
air. It has to be governed either by the 
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arrangement mnde by the founder or by the. 


generallaw. In this case there is no proof 
of any mode of devolution prescribed by the 
founder. The succession is thus to the last 
holder of the office. The widow and not the 
brother would be his heir. [Para. 7.] 
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К. Chandramouli and S. Kalyanam 
Appellant. 


for 


G. Rangarathinam, for Respondent. 
The Court delivered the following 
JUDGMENT.—This second appeal has been filed 


by the plaintiff in O.S. No. 50 of 1975 in 
the Court of the Subordinate Judge of Naga- 


pattinam. The suit was for declaration that: 


hereditary trustee of 
Temple, 


the plaintiff was the 
Sri Meenakshisundareswaraswami . 
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Vadavar Village and for recovery of possession 
of -the temple and its properties. It was not 
in dispute. that the temple is a public temple 
coming within the jurisdiction of the Hindu 
Religious and Charitable Endowments Depart- 
ment. The temple was originally funded by 
the ancestors of the plaintiff and the defen- 
dant's husband. The office of trusteeship was 
last held by one V. R. Subramania Iyer the 
elder brother of the plaintiff and husband of 
the defendant. The said Subramania Iyer 
died in or about 1964. Оп his death, his 
wife, the defendant, assumed management of 
the properties. At that time, fhe plaintiff 
was engaged in business in Delhi and other 
places of northern India. As the plaintiff 
had come back to the village, he wanted the 
defendant to hand over possession of the 
temple and its properties to him. Since his 
request was not complied with, he came forward 
with the present suit. In the written state- 
ment, the defendant contended that the plain- 
tiff was not the hereditary trustee of the 
temple and that after the death of her hus- 
band. She was entitled to be the trustee. 
She claimed that the plaintiff had no cause 
of action-to institute the suit. The trial Court 
decreed the suit upholding the claim of the 
plaintiff. The defendant appealed and the 
learned District Tudge of Nagapattinam held 
that the plaintiff had not satisfactorily 
proved that he was entitled to succeeed to the 
trusteeship rights, subsequent to the death of 
his brother, as the next person in order of 
succession, In Exhibit B-1 dated 31st 
December, 1973, which is a certified copy of 
the order passed by the Commissioner, Hindu 
Religious and Charitable Endowments Depart- 
ment, the Commissioner has come to the con- 
clusion that the defendant was entitled to con- 
tinue to exercise her right to trusteeship as the 
hereditary trustee. The plaintiff has now 
come forward with the present appeal. 

2. Mr. Chandramouli, learned counsel for 
the appellant, contended that this is a case in 
which the trusteeship was hereditary and that 
the hereditary principle should be applied 
from the time of the original founder. If so 
applied according to him the widow of the 
last trustee, that is. the defendant would not 
be an heir to the founder, as she could only 
be the heir to her husband and not of his 
other ancestors and, hence, the plaintiff alone 
was entitled to be the trustee, For the res- 


10 


pondent, the submission was that this is a case 
in which there was no document governing 
the rights of trusteeship and that the defen- 
dant alone was the heir of the last trustee. 
Both parties relied on various decisions. 


3. There is one aspect on which the parties 
appear to be really not in contest, and that 
is in regarding the trusteeship as a species of 
heritable property. The learned counsel for 
the appellant contends that he was the trustee 
and traces his right to trusteeship as the descen- 
dant of the original trustee Seshappier. The 
respondent traces her right to her husband 
V. R. Subramania Туег who was the last trus- 
tee. That the trusteeship is a heritable species 
of property appears to be thus common ground 
though it was not clearly and specifically so 
admitted. No other basis can be found for 
the respective contentions. How the trustee- 
ship should devolve is alone in controversy. 


4. The legal position may be examined 
even on the basis that there is some contro- 
versy бп this point. The trustee in the con- 
text of this case is only a dharmakartha. The 
position of the dharmakartha was contrasted 
by the Privy Council with that of a shebait 
or head of a mutt in the following language: 
“This (dharmakartha) is in truth the legal 
eauipollent to trustee. The position of 
dharmakartha is not that of a shebait of a 
religious institution, or the head of a mutt. 
These functionaries have a much higher 
tight with larger power of disposal and 
administration, and they have a personal 
interest of a beneficial character. ‘(See 
Srinivasa Chariar v. Evalappa Mudaliar*)”’. 
A dharmakartha was described to be literally 
no more than the manager of a charity and 
his rights are never in a higher legal category 
than that of a mere trustee. 
5. If this principle of distinction is kept in 
mind, it would be easy to follow the later 
cases and appreciate some apparent inconsis- 
tency in them. In Ganesh Chunder Dhar v. 
Lal Behary Dhar and others, а point that 
arose for decision was whether a testator could 
prescribe the rule of primogeniture for succes- 
sion to shebaitship. Such a rule of succession 
had been found to offend the rule of Hindu 


1. (1922) 1.L.R. 45 Mad. 565 at 581:43 M.L.J. 


536 : 16 L. W.247 : A.I.R. 1922 P. С. 325. 
2. Gone 63 I. А. 448: 71 M.I.J. 740: 
45 L, W,1: A,I.R, 1936 P, G. 318, 
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Law in Juttendromehum Tagore v. Gnanen- 
dramohan Tagore’, Jf was held that the 
same principle governed the rule of succes- 
sion to shebaitship, and, so, the testamentary, 
provision was held to be bad. That case 
arose under the Dayabhaga Law. 

6. Where the founder of a Hindu private 
religious trust had made no provision to the 
succession of trusteeship beyond his son, it 
was held in Bhabatarini Devi v. Ashalata 
Devi?, by the Privy Council that the shebaiti 
devolved on the son's heirs and not upon the 
nearest surviving heir of the founder. But, in 
a Full Bench decision of this Court, in Manai- 
thunainatha у. Swndaralingam?, the. principle 
of Tagore's case’, was held to be  inappli- 
cable to bare office of trusteeship like that of 
a trustee of a temple or charity. It was per- 
haps in this background, that the Supreme 
Court described the proprietary element in 
shebaiti right as anomalous, the anomally hav- 
ing been accepted by -Hindu Law from a 
early date (per B. K. Mukherjee, J., 
Smt. Anaurbala Mullick v. Debabrata Mul. 
lick*). That was a case of a shebaiti right 
and it was held that the succession would be 
governed by Hindu Law (Hindu Womens’ 
Right to Property Act, 1937, as amended in 
1938). The Supreme Court applied the 
same principle in Chockalinga Sethuarayar 
and others v. Arumainyakam', in the case of 
trusteeshio of a charity. That was inciden- 
tally an appeal from a decision of this Court. 
The same principle was applied by a Bench 
of this Court in Parameswaran Pillai v. Siva- 
thanu Pillai. 


7. The law is thus clear, and I may add that 
no other rule of succession can be applied 
to a case of this kind. There are two ways 
of devolution of the office of dharmakartha 
or trustee. As laid down by this ‘Court in 
Manathunainatha Desikar case?, it is possible 
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for a donor to prescribe апу mode of devolution 
of trusteeship, untrammelled by any other res- 
trictions as regards the nature of the estate. 
But when he does not do so, the devolution 
is governed by ordinary rules of Hindu Law, 
statutory or otherwise. The right of succes- 
sion to trusteeship cannot hang in the air. It 
has to be governed either by the arrangement 
made by the founder or by the general Law. 


8. The case of Sambandamurthi v. State of 
Madras*, is a case of application of usage in 
the matter of appointment of a trustee. The 
application of usage is in effect the applica- 
tion of the law. But, on the point as to 
whether the office of hereditary trustee was 
property, as observed in that case, some doubt 
has been cast over this decision in Kakinada 
Annadana Samajam v. Commissioner of 
Hindu Religious and Charitable Endowments, 
Hyderabad and others. The question in that 
case was whether a statute enabling appoint- 
ment of a Board of Trustees by the Govern» 
ment or its officers in the case of a charitable 
institution managed by a hereditary trustee 
offends Articles 19 or 31 of the Constitution. 
It was held that it will not offend the said 
Articles as such hereditary trusteeship was not 
"property". The problem whether the trus- 
teeship is within the scope of the guarantee 
as regards ‘property’ enshrined in the Cons- 
titution is beside the point here. Whether 
it is property in the constitutional sense — or 
not, the personal law can provide for its suc- 
cession and that is all what we are concerned 
‘with here. The decisions in Chockalinaa 
Sethurayar and others v. Arumainayakam® 
and Parameswaran. Pillai v. Sivathanu Pillai*, 
clearly support the view taken by the Court 
below. There is no proof of any mode of 
devolution prescribed by the founder. The 
succession is thus to the last holder of the 
office. The widow and not a brother would 
be his heir. 


9. : The appeal is accordingly dismissed. 
R.S. Appeal dismissed . 


——-є————є——— 
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IN THE HIGH COURT ОЕ JUDICA- 
TURE AT MADRAS. 


Present :—V. Ratnam, J. 


N. Jayaraman Petitioner* 


v. 


M|s. Glaxo Laboratories India Limited, 
30, Velachery High Road, Guindy, 
Madras-32 Respondent. 


(A) Civil Procedure Code (V of 1908), 
Order 8, rule 10 and Order 9, rule 13—Suit 
for recovery of a certain sum — Defendant 
given time to file written statement —Written 
statement not filed—Suit decreed as prayed 
under Order 8, rule 10—Decree, whether an 
ex parte decree and liable to be set aside. 


(B) Civil Procedure Code (V of 1908), 
section 2 (9)— Judgment —Defmnition. 


Even in a case where the Court acts under 
the provisions of Order 8, rule 10, Civil Proce- 
dure Code, and proceeds to pass a judgment 
against the defendant for his failure to file a 
written statement, such a decree is only an 
ex parte decree, which would fall within the 
scope of Order 9, rule 13, Civil Procedure 
Code. That a decree passed under Order 8, 
rule 10, Civil Procedure Code, is an ex parte 
one in the instant case is also made clear by 
the circumstance that there is no admission of 
the liability of the defendant for the claim 
made in the suit as in cases covered under 
Order 37, rule 1, Civil Procedure Code, 
wherein, if there is a failure on the part of 
the defendant to obtain leave to defend the 
suit, he shall be deemed to have admitted the 
plaint allegations and the Court has no other 
option except to pass a decree acainst him. 
Such is not the position in cases falling under 
Order 8, rule 10. (The application of the 
provisions of Order 8. rule 10, results in a 
decree not by admission but owing to the 
default of defendant to file a written state- 
ment which in its real meaning and substance 
is only an ex parte decree. The Court be- 
low was risht in construing the decree passed 
in the instant case as an ex parte decree). 

| [Para. 9.] 
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(F.B.). 


Petition under section 115 of Act V of 1908 
praying the High Court to revise the order of 
the Court of the VIII Assistant Judge City 
Civil Court, Madras dated 26th April, 1979, 
and made in І.А. No. 1983 of 1979 in O.S. 
No. 10813 of 1977. 


М. Maninarayanan and S. Ramalingam, for 
Petitioner. 


T. S. Gopalan, P. Ibrahim Kaliyullah and R. 
Raghunathan, for Respondent. 


The Court delivered the following 


JUDGMENT.—AÀn interesting question regarding 
the maintainability of the application filed by 
the respondent herein under Order 9, rule 13, 
Civil Procedure Code, arises for decision in 
this Civil Revision Petition. The Plaintiff in 
O.S. No. 10813 of 1977, on the file of VIII 
Assistant Judge, City Civil Court, Madras, is 
the petitioner in this Civil Revision Petition, 
which is directed against the order of the 
Court below allowing an application in I.A. 
No. 1983 of 1979 in O.S. No. 10813 of 
1977, filed by the Respondent herein under 
Order 9, rule 13, Civil Procedure Code. ‘The 
petitioner sought to recover a sum of 
Rs. 10,817-90 against the respondent herein 
on the basis of an agreement dated 11th May, 
1977, entered into between the respondent- 
Company and the medical representatives. 
The suit was instituted on 21st December, 
1977, and posted on 18th February, 1978, for 
first hearing. Thereafter on 28th Tuly, 1978, 
the suit was posted for the filine of a written 
statement by the respondent. Оп that day, 
the written statement was not filed by the res- 
pondent and thereupon, the Court proceeded 
to dispose of the suit as under; 


THE MADRAS LAW JOURNAL REPORTS 


[1981 


“No representation made by the defendant 
suit decreed with costs as prayed for under 
Order 8, rule 10, Civil Procedure Code”. 


2. On ist August, 1978, the respondent 
herein fled Т.А. No. 1983 of 1979 under 
Order 9, rule 13, Civil Procedure Code, and 
prayed for the setting aside of the ex parte 
decree passed on 28th July, 1978. In sup- 
port of that application, an affidavit was filed 
by one of the counsel who was appearing for 
the respondent to the. effect that on 28th 
July, 1978, when the written statement should 
have been filed, the senior counsel was not in 
station and, therefore, the deponent to the 
affidavit had to attend to various cases in the 
Labour Court and that after finishing such 
work when he came to the VIII Assistant 
Judge, City Civil Court, he learnt that the suit 
had been called, the respondent had been set ex 
parte and ex parte decree had also been passed. 
It was also further stated that on 27th July, 
1978, the draft written statement sent to the 
respondent for approval had been received 
with instructions to ask for a week's time for 
filine the written statement and, therefore, the 
counsel wanted to take a short extension of 
time for the purpose of filing a written state- 
ment. Claiming that the respondent had a 
good defence to the suit and that the non- 
representation of the respondent on 28th July, 
1978, was neither wilful nor deliberate’ but 
due to circumstances stated earlier, the res-- 
pondent had prayed for the setting aside of 
the ex parte decree. 


3. This application was opposed by the 
petitioner on the ground that as the suit was 
decreed under Order 8, rule 10, Civil Proce- 
dure Code, the decree passed was one оп 
merits and, therefore, the application to set 


„aside the ex parte decree is not maintainable. 


It was also the further case of the petitioner 
that the respondent entered appearance on 
25th March, 1978, and the suit was adjourned 
to 6th July, 1978, for the purpose of filing a 
written statement, when time was extended 
further for filing the written statement till 
28th July, 1978. On that day, when the case 
was called, since there was no representation, 
the suit, according to the petitioner, was de- 
creed under Order 8, rule 10, Civil Proce- 
dure Code, and, therefore, it is not open to 
the respondent to apply under Order 9, nile 


tij 


13, Civil Procedure Code, on the footing that 
the decree that was passed was an ex parte 
one. A further objection was also raised by 
the petitioner that the remedy, if at all, that 
would be available to the respondent, was by 
way of an appeal not an application to set 
aside the ex parte decree. 


4. The learned VIII Assistant Judge, City 
Civil Court, Madras, who enquired into this 
application held that the decree passed against 
the respondent on 28th July, 1978, was only 
on account of the поп-арреагапсе of the 
counsel as well as the party and the decree 
should, therefore, be construed only as an 
ex paríe decree and not a decree on merits 
and, therefore, the application under Order 9, 
rule 13, Civil Procedure Code, would be 
maintainable. However, the ex parte decree 
was set aside on condition of the payment of 
a sum of Rs. 100 to the petitioner on or 
before 12th June, 1979, failing which, it was 
directed that the petition to set aside the ex 
parte decree shall stand dismissed. It is not 
now in dispute that this amount of Rs. 100 
had been deposited by the respondent within 
time, though the petitioner would still ques- 
tion the maintainability of the application 
filed by the respondent herein under Order 9, 
rule 13, Civil Procedure Code. 


5. The learned counsel for the petitioner 
contends that the decree in the present case 
was passed under Order 8, rule 10, Civil 
Procedure Code, consequent to the non-filing 
of the written statement by the respondent 
herein on the day on which the suit stood post- 
ed and, therefore, the decree passed under 
such circumstances cannot be considered to be 
an ex parte decree faling under Order 9, 
rule 13, Civil Procedure Code. It is also 
further contended that before this decree 
can be called an ex parte decree, the respon- 
dent should have been set ex parte under the 
provisions of Order 9, rule 6, Civil Procedure 
Code, and if, without resort to such a course, 
a decree had been passed against the respon- 
dent, that would not be an ex parte decree 
falling within the scope of Order 9, rule 13, 
Civil Procedure Code. Оп {һе other hand, 
the learned counsel for the respondent con- 
tends that the decree that has been passed in 
the instant case i$ one for default on account 


JAYARAMAN о. M/s. GLAXO LABORATORIES, INDIA LTD. (Raman, 3) i3 


of the absence of a party and in the presence 
of one side only and the substance of the 
Court's action is to have passed a judgment 
and decree for default and, therefore, this can- 
not be construed an adjudication on the merits 
so as to exclude the applicability of Order 9, 
rule 13, Civil Procedure Code. It is also 
contended that ex parte decrees contemplated 
by the Code of Civil Procedure are not merely 
confined to cease where the procedure under 
Order 9, rule 6, 'Civil Procedure Code, has 
been observed, but also to other cases as well 
where the Court passes a decree for default 
of the presence of the party as in this case. 
The further contention of the learned counsel 
for the respondent is that a mere perusal of 
the so-called judgment which resulted in the 
decree would indicate that the merits have 
not been gone into and the petitioner has not 
even given evidence in support of his claim, 
and, therefore, the decree in the present case 
would be something inferior than an ex parte 
decree even and, therefore, the respondent 
should be afforded an opportunity of contest- 
ing the suit on the merits, 


6. The question that arises, therefore, for 
consideration is, what is the nature of the 
decree passed by the Court in the instant case 
on 28th July, 1978. The judgment given by 
the Court has already been extracted. That 
does not indicate that the Court applied its 
mind to the claim made by the petitioner in 
the suit and after considering such evidence 
as was made available by the petitioner, pro- 
ceeded to afford relief to the petitioner. А 
perusal of the judgment would indicate that 
it was the result of a mere mechanical appli- 
cation of the provision of Order 8, rule 10, 
Civil Procedure .Code. It is necessary to 
point out that the judgment does not even 
conform to the requirements of the defini- 
tion of a "judgment" under section 2 (9), 
Civil Procedure Code, which requires that the 
judgment should contain the grounds for а 
decree or order. Jn the present case, по 
ground as such for entertaining the claim of 
the petitioner and affording relief to him has 
been mentioned in the course of the order 
pronounced by the Court. The judgment in 
the present case does not satisfy the require- 
ments of section 2 (9), Civil Procedure Code, 
and cannot, therefore, be held to be a judg- 
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ment on the merits of the case. The judg- 
ment as well as the decree passed in the pre- 
sent case clearly establish that they were so 
passed for default of appearance of the res- 
pondent and in its absence and by not even 
examining the evidence, if any, on behalf of 
the petitioner. In other words, the adjudica- 
tion is one-sided and in favour of the peti- 
tioner for the failure of the respondent to file 
its written statement on that day. It is the 
substance of the Court's action and adjudica- 
tion that matters and not the label appended 
to it. The requirement under Order 8, 
rule 10, Civil Procedure Code, to pronounce 
a judgment against the party who fails to 
present a written statement does not indicate 
that the mechanical one-sided order should be 
made by the Court without applying its mind. 
Jt, therefore, follows that in the present case. 
there has been no judgment on the merits, 
but only a decree against the respondent owing 
to its failure to file a written statement. The 
provision in Order 8, гше 10, Civil Proce- 
dure Code, is not new, though certain changes 
have been made therein by Act CIV of 1976. 
The words “is required under rule 1 or 
rule 9", permitted or fixed by the Court, as 
the case may be, the Court shall" and "and 
on the pronouncement of such judgment, a 
decree shall be drawn up" have been inserted 
therein by the Amending Act, CIV of 1976. 
The inclusion of the words “апа on the 
pronouncement of such judgment, а decree 
shall be drawn up" does not really throw any 
light upon the nature of the decree so drawn 
up, as in every case when a judgment is 
pronounced, it should be followed by a decree. 
Nor the introduction of the words "permitted 
or fixed by the Court, as the case may be, 
the Court shall" indicate anytbing with refe- 
rence to the nature of the adjudication made 
by applying the provisions under Order 8, 
rule 10, Civil Procedure Code. The inser- 
tion of the words “is required under rule 1 or 
rule 9" was only to clear up a doubt enter- 
tained whether the procedure under Order 8, 
rule 10, Civil Procedure Code, can be invoked 
in case of a failure to file a written statement 
under Order 8, rule 9, Civil Procedure Code, 
only or would cover also cases falling under 
Order 8, rule 1, Civil Procedure Code, and 
this also does not throw any light on the 
nature of the decree passed as a result of the 
application of Order 8, rule 10, Civil Proce- 
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dure Code. The considerable reliance placed 
by the learned counsel for the petitioner upon 
the changes brought about by Act CIV of 
1976, in the language of Order 8, rule 10, 
Civil Procedure Code, cannot, therefore, 
advance this contention that the decree passed 
in the present case is one on merits. 


7. The submission of the learned counsel for 
the petitioner that unless resort to Order 9, 
rule 6, Civil Procedure Code, is had, there 
cannot be an ez parte decree at all, is in my 
opinion, not acceptable. Order 9, rule 6, 
Civil Procedure Code, provides for the suit 
being proceeded with ex parte. But when 
the provisions of Order 9, rule 13, Civil 
Procedure Code, are examined, there is no 
indication therein that only to cases where an ` 
ex parte decree is passed after observing the 
procedure under Order 9, rule 6, Civil Proce- 
dure Code, the provisions of Order 9, rule 13, 
Civil Procedure Code, are applicable. Indeed, 
the opening words of Order 9, rule 13, Civil 
Procedure Code, would exclude such a nar- 
now construction pleaded for by the Jearned 
counsel for the petitioner. The use of the 
words “In any case in which a decree is passed 
ex parte” is wide enough to cover all cases of 
ex parte decrees, no matter for what reason 
such an ex parte decree had been passed. In 
the absence, therefore, of any restriction with 
reference to the applicability of the provisions 
of Order 9, rule 13, Civil Procedure Code, 
to cases covered by Order 9, rule 6, Civil 
Procedure Code, it is not possible to construe 
the provisions of Order 9, rule 13, Civil 
Procedure Code, narrowly and to hold that 
the decree, as in the present case, cannot be 
termed as an ex parte decree because the 
procedure under Order 9, rule 6, Civil Proce- 
dure Code, has not been followed. 


8. The learned counsel for the respondent 
invited my attention to the decisions reported 
in Prativadi Bhayankaram Pichamma (alias) 
Mangamma y. Kamisetti Sreeramulu and 
two others}; Nagaratnam Pillai v. Kamala- 
thammal?; Seth Munna Lal v. Seth Jai Pra- 





1. 34 M.L.J. 24: (1918)1.L.R. 4] Mad. 286. 
2. (1945) 1M.L.J, 394 : L.L.R. (1945) Mad, 
866 : 58 L. W. 179: A.1.R, 1945 Mad, 299, 
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kask and M: S..Khalsa-y, Chiranji Lal and- 
others. Only one of these cases deals with 
Order 8, rule 10, Civil Procedure Code, and 
that is the decision in Nagaratnam Pillai. v. 
Kamalathammal*. Though the question that 
arose for consideration in that decision was 
whether the default in filing the written state- 
ment mentioned under Order 8, rule 10, Civil 
Procedure Code, was confined to those cases 
mentioned in rule 9 or would take in also 
other cases covered by rule 1, the learned 
Judges of the Division Bench had also occa- 
sion to express the nature of such an adjudi- 
cation under Order 8, rule 10, Civil Proce- 
dure Code. In that case also, the written 
statement was not filed by the first defendant 
who figured as the appellant before this Court 
on the day fixed for that, namely, 31st Janu- 
ary, 1944. But an application praying for 
further three months’ timc for filing the writ- 
ten statement was filed and this request was 
rejected on. 2nd February, 1944, and a judg- 
ment was passed against the appellant on the 
very same day. In dealing with the effect 
of such а judgment, the Bench, after holding 
that rule 10, contemplates cases falling under 
rule 9, only. and not rule 1, observed thus: 


*We are accordingly of opinion that the 
‘learned Judge had no jurisdiction to pro- 
nounce judgment under rule 10 against the 
appellant. In so far, therefore, as he must 
be deemed to have done so, his decree will 
be set aside, and it will be deemed to be a 
decree passed against the appellant because 
the appellant was ex parte". 


9. From the above observation of the Bench, 
it is obvious that even in a case where the 
Court acts under the provisions of Order 8, 
rule 10, Civil Procedure Code, and proceeds 
to pass a judgment against the defendant for 
his failure to file а written statement, such a 
decree is only an ex parte decree, which 
would fall within the scope of Order 9, rule 
13, Civil Procedure Code. That a decree 
passed under Order 8, rule 10, Civil Proce- 
dure Code, is an ex parte one is also made 
clear by the circumstance that there is no 





I (1969) All L.J. 327: A.I.R. 1970 АП 257. 
.B. 
2. (1976) All L.J. 379: A.I.R. 1976 All 290 
F.B 


3. (1945) 1 M.L.J. 894: A.I.R. 1945 Mad. 299, 
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admission of the liability of the defendant 
for the claim made in the suit as in cases 
covered under Order 37, rule 1, Civil Proce- 
dure Code, wherein if, there is a failure on 
the part of the defendant to obtain leave to 
defend the suit, he shall be deemed to have 
admitted the plaint allegations and the Court 
has no other option except to pass a decree 
against him. Such is not the position in 
cases falling under Order 8, rule 10, Civil 
Procedure Code. The application of the pro- 
visions of Order 8, rule 10, Civil Procedure 
Code, results in a decree not by admission 
but owing to the default of a defendant to file 
a written statement which in its real meaning 
and substance is only an ex parte decree. The 
Court below was, therefore, quite right in 
construing the decree passed in the instant 
case on 28th July, 1978, as an ex parte decree 
and in proceeding to set it aside on payment 
of costs by the respondent to the petitioner. 
There is absolutely no error of jurisdiction 
or other illegality in the order of the Court 
below. The civil revision petition, there- 
fore, fails and is dismissed with the costs of 
the respondent. 


R.S. Petition dismissed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—V. Balasubrahmanyan, .Ј. 


Srinivasan (Minor) by K., Kempu Chettiar 
Petitioner* 


v. 


S. S. Arumugam Respondent. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (ХУШ of 1960), section 19—Non- 
residential building—Petition for eviction — 
Owner's occupation—Notice under section 106 
of the Transfer of Property Act, not issued 
—Petition dismissed on this ground—After 
two or three years landlord filing another peti- 
tion on the same grounds — Rent Controller 
allowing petition for eviction on merits — 
Appeal by tenant—Tenant setting up plea of 
res judicata under section 19 — Appellate 
Authority upholding tenant’s contention — 
Revision by landlord—Test of res judicata— 
Present proceedings, held not barred by res 
judicata. 


‘S was the owner of a non-residential build- 
ing under the tenancy of ‘4’. 5 filed an evic- 
tion petition against ‘4’ on the ground that 
the building was required to house a business 
of his own. This was dismissed on the 
ground no notice to quit under section 106 
of the Transfer of Property Act, was issued 
to the tenant prior to the petition. The Rent 
Controller did not go into the merits of the 
petition at all. Two or three years later, 
‘S filed another petition for eviction against 
“4' on the same ground. This time the Rent 
Controller went into the merits and ordered 
eviction. The tenant appealed and contend- 
ed that the present proceedings were barred by 
res judicata under section 19 of the Act, 
XVIII of 1960. .The Appellate Authority 
agreed with the tenant and dismissed the peti- 
tion for eviction. Оп revision by the land- 
lord to the High Court, 

Held: Гог seeing whether the present pro- 
ceeding is or is not barred by res judicata, the 
correctness or incorrectness of the decision in 
the former proceeding need not be examined. 


n————————À M ————et———— 


* C. R.P.No. 1103 of 1979 
28th 3 anuary, 1981. 
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What has to be seen is whether the same sübs- 
tantial issue raised between the parties had 
been disposed of on merits in the former pro- 
ceeding. The inquiry in this sense, might 
well be regarded as one on a question of fact 
touching the factum of disposal of the issue 
in the former proceeding rather than on a 
question of law as to whether the decision was 
correct or not. Res judicata proceeds on tha 
principle that in the interests of the parties 
themselves it would be expedient to stifle, 
rather than countenance, further discussion of 
the controversies which had been thrashed 
out in the earlier encounter. [Para. 8.] 


While the issue as to bona fide requirement 
for personal occupation was an issue both in 
the former proceeding and in the present 
proceeding, that issue was not decided at all 
in the former proceeding. While the disposal 
of the former proceeding was solely on the 
issue of notice to quit, no such issue at all 
figured between the parties in the present 
proceeding. Either way, therefore, section 19 
did not apply to the present case. The appel- 
late authority was in error in summarily 
rejecting the present eviction petition as barred 
by res judicata under that provision. 

[Para. 7.] 


Petition under section 25 of Act XVIII of 
1960, as amended by Act XXIII of 1973, 
praying the High Court to revise the Order of 
the Court of the Subordinate Judge (Appel- 
late Authority) Vellore, dated 16th February, 
1979, and passed in C. M.A. No. 17 of 1977 
(H.R. COP. No. 12 of 1976, D.M.C., 
Arni (Rent Controller). 


M. N. Padmanabhan, for Petitioner. 
T. R. Rajagopalan, for Respondent. 
The Court made the following 


Orprr.—This revision under the Tamil Nadu 
Buildings (Lease and Rent Control), Act, 
1960, raises a point about res judicata in the 
following circumstances. 


2. The petitioner is the owner of a non- 
residential building in Arni under the tenancy 
of the respondent. In the year 1973, the 
petitioner moved the Rent Controller for evic- · 
tion of the tenant, inter alia, on the ground 
that he required the building for housing а 
business of his own. The Rent Controller 
dismissed.that petition оп the preliminary 
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point that. prior to filing the petition no notice 
to quit under section 106 of the. Transfér of 
Property. Act, had been issued to the tenant.; 
In this view; the Rent Controller did not have 
to go into the merits of any of the grounds 
of eviction raised: in the petition. 


3. Two or thiee years latér, the petitioner 
came out with another ‘eviction petition be- 
` fore, the "Rent Controller against the same 
tenant on the. self-same grounds, This time 
the Rent Controller went into the merits апі 
granted ап order of eviction, holding that the 
petitioner required the building bona fide for 
his own business. 


4. ;The tenant appealed, кешенй that the 
present proceedings ` were barred. by res judi: 
cata under section 19 of the Act. The appel- 
late authority upheld the contention and dis- 
missed the eviction petition on that ground, 
reversing the decision of the Rent Controller. 


5. In this revision, the petitioner contends 
that section 19 does not apply: and the appel- 
late authority acted wrongly in dismissing the' 
present. eviction petition on the ground. of 
res. judicata.. 


I uphold this contention as ЫЫ; 
UE 19 of the Act, incorporates’ the princi- 
ple of res.judicata more or less on the same 
lines as in the Civil Procedure Codé. The 
section enacts that the Rent Controller shall. 
summarily reject an eviction petition if that 
petition raises between the same, parties subs- 
tantially the same issues as have been finally 
decided in a former proceeding under the Act. 
Two important requisites must be present for 
applying this section. -One is that there must 
bé identity of issues in the two proceedings. 
The other is that the former proceeding must 
have been decided оп the very issues which 
figure in the later proceedings. 


7. The question is whether these two  re- 
quisites are fulfilled in the. present case. Тһе 
answer, to my mind, must be.clearly in ihe 
negative. For, while the issue as to bona 
fide requirement for personal occupation was 
an Issue both in the former proceeding and 
in the present proceeding that issue was. not 
decided at all in the former proceeding. And 
while the disposal of the former proceedirig 
was solely on the issue of notice‘ to quit, nos 
Such issue at àll figured between the parties 

in the present proceeding. Either way, there- 


MLJ—3 


P cy are › 
(Balasubrahmanyan, 7.) 17 
` fore, section 19 does not apply to the present | 
case. The appellate . authority was in error 
in summarily rejecting the present eviction 
petition as barred by res judicata under that 
provision. EET Z ecu 


8. It may be that the former decision of the 
Rent Controller on the issue as to quit notice- 
can be assailed as erroneous in point of law, 
if such an argument were now open. Inci- 
dentally, the Supreme Court have recently 
laid down that the question of notice under 
section 106 of the Transfer of Property Act, 

is quite alien to the scheme of the Rent Con- 
trol legislation and is altogether irrelevant in 
eviction proceedings before the Rent Control- 
ler. But can we go into that question at all 
now? We cannot: For seeing whether the 
présent proceeding is or is not barred by res 
judicata, we do not have to, and we can- 
not, examine the correctness or incorrectness 
of the decision in the former proceeding. We 
only have to see . whether the same substan- 
tial issue raised between the parties had had а, 
disposal on merits in the former proceeding. 

The inquiry, in this sense, might well be re- 
garded as one on a question of fact touching 
the factum of disposal of the issue in the 
former proceeding, rather than on a question 
of law as to whether that decision was correct 
or nof. - Res judicata proceeds on the princi- 
ple that' in the interests of the parties them- 
selves it would be expedient to stiflle, rather 
than countenance, further discussion of the 
contiaversies, which kad been threshed out in 
an earlier encounter, 


9.. To come -back to the main point of dis- 
cussion, for reasons I have earlier mentioned, 
I conclude that the appellate authority in this 
case was not right in holding that the present 
proceeding for eviction is barred by res judi- 
cata under section 19 of the Act. It follows 
that the summary disposal of the appeal be- 
foré him on this ground was wrong. I accord- 
ingly set aside that order, and direct the appel- 
late authority to hear and determine the ap- 
peal afresh on the merits. The revision is 


allowed accordingly, but there will be no 
order as to costs. | 
5.]. ——— Revision allowed 


id 


IN-THE- HIGH, COURT OF. JUDI- 
CATURE AT MADRAS... T 
Present:—V, Balasubrahmanyan, J. 
Meenakshi and others Petitioners* . 
2. 

R. Ramani Respondent. 


Tamil Nadu Gultivating Tenants Protection 
Act (XXV of 1955), sections 3 (4) (a) and 
(b) and 6 (By—Scope—Fower of the Revenue 
Court to extend the time for payment of arrears 
— Revisional Jurisdiction under, section 6 
(b)—Scope., . jus 


Section 6-B of the Tamil Nada Cultivat- 
ing Tenants Protection Act, which confers 
revisional jurisdiction on the High Court 
over the orders passed by the Revenue 
Gourt under section 3 (4) (Ё) renders the 
jurisdiction ОЁ the- High ^ Court identical 
witn that exercisable under section 115, 
Civil Procedure Code. The scope of inter- 
ference by the High Court under section 
6-B would, therefore, be to call -for the 
records of any case from the Revenue Соші 
and pass appropriate orders where it appears 
to tue Higu ‘Court that the Revenue Court 
has exercised a jurisdiction not vested in 
it by law or has failed to-exercise a jurisdic- 
tion so vested in it or has acted in the 
exercise Of its jurisdiction illegally ог with, 
material irregularity. _ [Para. 7.) 


The Tamil Nadu Cultivating Tenants’ Pro- 
tection Act, 1955 was avowedly passed for 
the protection Of cultivating tenants bom 
unjust eviction. Section 3 (4) (a). enables 
а. landlord to evict a tenant by filing an 
application before the Revenue Divisional 
Officer, properly called tne Revenue Count. 
Section 3 (4) (5b) empowers the Revenue 
Court, after hearing tue parties and after 
holding à summary enquiry, either to allow 
the application or to dismiss ‘it. Where 
the tenant has. defaulted in payment of 
rent on the due date and had not also made 
апу dep9sit in Court, then under the provi- 
sions Or section 3 (4). (4) the Revenue Divi- 
SsiOnal Officer is given the discretion to 
allow time to the cultivating tenant for 
deg?siting Ws arrears Of rent including 
COLE, "Phe provision lays down the guide- 
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lines for the exercise Of the disi, e 
the matter Of extension Of time. [Pa ` 


Under section 3 (4) (4) evenin a tube 


. the tenant .is in default in the pay. 


rent, the Revenue Court has discretio 
grant the tenant further time. The exten 
sion, however, must be just and reasonable 
in the judgment Of the Revenue Court. 
The test Of just and reasonable is also indi- 
cated in the section, namely, that the Reve- 
nue ‘Court should have “‘regard to the rel? - 
tive circumstances ofthe landlord and the 
cultivating tenant". The implication is 
that the Revenue Court cannot merely 
go upon the factum Of defaults in payments 
Of rent, or the previous history Of the defen- 
dants or past duration Of the default. The 
one, and Only criterion for grant Of extension 
of'time for pàyment and the measuring of 
Such time on the just and reasonable test 
is to compare the relative circumstances 
of the landlord on the one hand, and the 
cultivating tenant On the other at tne 
moment when the Revenue Court enters 
upon its. decision.. [Para. 2.] 


The power Of the Revenue Court to grant 
time for payment to a defaulter for the 
deposit Of rent is a very impOrtant provision, 
not only under the scheme of the Act, but 
alsó functionally in the proceedings for 
eviction. Where the Revenue Court, after 
taking into consideration the relevant 
factors, grants time for payment to a tenant, 
upon the termination Of time so granted, 
would depend tpe further orders that might 
be passed by that Court. For if within 
the time granted by the Revenve Court, 
the tenant pays or deposiis the rent, then 
the eviction application shall stand dismis- 
sed. lf however, the tenant does not pay 
or deposit the rent witLip the time granted 
by the Revenue Court, then an orde for 
eviction shall follow as night follows the 
day. Having regard to the important part 
played by the exercise ОЁ discretion in the 
matter of grant of time by the ‘Revenue 
Court and having regad to its ‘vital im- 
portance in the relations between the land- 
lord and the tenant and also having regard 
to the fact that tnese enabling provisions 
occur in а Statute enacted avowedly to pro- 
tect the tenant from urgent eviction, it 
is absolutey essential for every Revenue 
Court to abide by the terms of, this section - 
in every case that comes before it.. 

p. Ar va [Paras. 8 and 4.] 


і 


N 


ld, that, in the present case, the order 
f eviction, when it came to be passed was 


f er the reflex of the Revenue Court seeing 


that ‘the tenant was absent at the hearing 
than on any reasonable consideration. of 
the merits of the request for granting time 
tothem. If weleave aside the order passed 
by the Revenue Court dated 14th November, 
1979, then there is nothing in the previous 
three orders on record to show whether and 
to what extent the Revenue Court had taken 
note Of considerations such as the relevant 
circumstances of the landlord and the 
tennt and considerations pointing to what 
would bs the just and reasonable time to 
afford the tenants for making payment. 
Admittedly, the tenants were present at 
all the earlier hearings, and it is not 
suggested that they were not available for 
the Revenue Court to produce materials 
on these important considerations. 

[Fara. 14.] 


Having regard to all these aspects of the 
proceedings of the Revenue Court, there 
has not been a proper ехзгсіѕе Of jurisdiction 
by it, under section 3 (4) (5) Of the Act. 
Either there has not been any exercise at 
all Of its discretion, or the discretion had 
been ex2rcised on the basis Of wholly irre- 
evant considerations, such, for instance, 
as the absence of the tenants at the hearing 
when called. Tne- order of the Revenue 
Court has therefore to be set aside. 
[Para. 15.] 
Cases referred to:— 
Muthukrishna Chettiar v. Kann Konar, 
(1959) 1 M.L.J. 208: (1959) L.W. 223; 
M. Voikkaran v. Sellathammal, (1972) 2 
M. L. J. 17; Sivasankara Devarayar v. 
(Minor) Prakash by Guardian, 1979 T.L.N. 
J. 290; Kandaswamy v. Sawrirrajan (1980) 
2 M.L.J. (N.R.C.) 4. 


Petition under section 6-B Of Act XXV of 
1955 praying the High Court to revise the 
Order of the Court of the Special Deputy 
Collector and Presiding Officer (Revenue 
Court), Tiruvarur, dated 14th November, 
1979 and made in E.P.No. 24 of 1979. 


$. Rajagopalan, for Petitioners. 

S. Balasubramanian, for Respondent. 

The Court made the following 
Orver.—This is a revision against an 


order passed by the Revenue Court, Tiru- 
varur, under section 3 (4) (a) of the Tamil 
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Nadu Cultivating Tenants Protection Act, 
1955. This Act was avowedly passed for 
the protection of cultivating tenants from 
unjust eviction. Section 3 (4) (а) enables 
a landlord to evict a cultivating tenant Бу 
filing an application before the Revenue 
Divisional Officer, popularly called the 
Revenue Court. Section 8 (4) (6) em- 
powers the Revenue Court, after hearing the 
parties and after holding a summary in- 
quiry, either to allow the application or 
dismiss it. Where the tenant had defaulted 
in payment of rent on the due date and 
had not also made any deposit in Court, 
then, under the provisions Of section 3 (4) 
(b), the Revenue Divisional Office: is given 
the discretion to allow time to the cultivat- 
ing tenant for depositing the arrears Of rent 
inclusive of costs". The provision lays 
down the guidelines for the exercise of the 
discretion in the matier Of extension Of 
time, in the following terms: 


“The Revenue Divisional Officer may 
allow the cultivating tenant sucn time 
as he considers just and reasonable having 
regard to the relative circumstances Of 
the landlord and the cultivating tenant”. 


2. The words of the section, which I have 
extracted, admit Of no doubt. Even in 
a case where the tenant is admittedly in 
default in the payment ofrent, it is still within 
the discretion of the Revenue Court to 
grant the tenant furtner time. That exten- 
sion Of time, however, must be just and 
reasonable in the judgment Of the Revenue 
Court. That is the test of just andreasonabl 

is also indicated by tbe section when it 
requires the Revenue Court to have “терага 
to the relative circumstances Of the land!orc 
and the cultivating “tenant”. The impli- 
cation Of thisrequirementis that the Revenoc 
Court cannot merely go upon the factum 
of default in payiaent Of 1ent, or the previous 
history Of the default ог the past duratior 
Of the default. The one and only criterior 
for granting of extension of time for payn cnt 
and the measuring such time on the just 
and reasonable test, is tc compare the rela- 
tive circumstances 9f the landlord, on the 
one hand, and the cultivating tenant, on 
the Other, as at the moment when the Reve- 
nue Court enters upon its decition. 

3. 'The power 9f the Revenue Court to 
grant time for payment to а defavlter for 
the deposit 9f rent is a very important prOvi- 
Sion, not only under the scheme of the Act, 
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but азо: functionally in^ #ће proceedings. 
for eviction. Where a Revenue . Court, 
after taking into consideration the relevant 
factars, grants time for payment to à tenant 
upon the terminus Of time so granted would 
depend the further orders that might be 
passed by that Court. For the section says 
that ifwithinthetimegranted by the Revenue 
Court, the tenant pays or deposits the rent, 
then: the eviction application shall stand 
dismissed.’ On the Other hand, if the tenant 
does nOt рау or deposit the rent within the 
time granted by the Revenue Court, then 
an order for eviction will follow as night 
follows the day. ' 


played by the exercise Of discretion in the 
matter Of grant Of time by the Revenue 
Gourt and having regard to its vita] impor- 


Е Having regard to the important рагі 


tance іп the relations between the landlord 
and the tenant and also having regard to 
the fact that these enabling provisions occur 
in а Statute enacted avowedly to protect 
the tenants from unjust eviction, it is absolu- 
tely essential for every Revenue . Court to 
abide by the terms Of this section in every 
case that comes before it. : 


5. In the present case under revision, 
the landlord filed an application before 
the Revenue Court for eviction of the ten. 
ants on the ground that they kád committed 
аз иі in the payment of rent for fasli 1388, 
The Revenue Court, after notice to the 
tenants, and after hearning them passed an 
order on 3rd September, 1979, recording a 
fi ding that thetenants wereliable to mzasure 
the arrear Of rent claimed by the landlord. 
The Revenue Court also determined the 
money Value Of the rent in arrear to’ be 
Rs. 2,517-70. In the sams order, the 
Revenue Court directed the tenants to deno- 
sit the amvint together with costs of Rs.10’- 
on or before 6th Octob-r 1979 and no-ted the 
case to 8th October, 1979. On 8th October. 

1979,thetenants paidto the landlord a sum of 
Rs.100. TheRevenue Courtreco-dedthatthere 
was а Da-t-»ayment Of the rent arrear, and 
granted tim? for o2yment Of the balance till 
30th October, 1979. The case was posted for 

agin being called on 31st October, 1979. On 

31st Oc*obs7,1979,thetenants made another 

ptynent Of Rs. 100'-. Recording this nart- 

раухазпі the Revenue Court granted further 

tim? to the tenants for pavment of the bal- 

ance till 13th November, 1979, and posted 
the -application to he called-on  ]4th 
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November,1979.On 14th November, 1979,the 
Revenue Court passed the following order: 


**Respondent is absent. 
ment also is made. 
therefore, allowed". 


No further pay- 
The -petition is, 


6. It is against this last order that the 
tenants have brought this civil revision peti- 
tion. The main ground urged by the ten- 
ants’ learned counsel before me is that the 
Revenue Court had not cared tó exercise 
its discretion in accordance with the guide- 
lines in section 3(4) (by of the Act. Learned 
counsel for the landlord, however, urged 
that havig regard to the successive orders 
made by the Revenue Court, on.successive 
adjourned dates Of the application, the 
Revenue Court must be held to have adhe- 
red fully not only with the letter Of section 
3(4) (b) of the Act, but also with its essen- 
tialspirit. Learned counsel submitted that 
the last order Of the Revenue Court now 
under revision cannot be read in isolation, 
but iust be read 2nd understood in the 
context Of the previous orders passed by 
the Revenue Court at the previous hearings 


Of the application. 


7. Learned counsél on both sides also 
touched upon certain aspects of the jurisdi- 
ction of this Court under section 6-B of the 
Act. There was a discussion, for istance, 
as to whether a revi'ion in cases Of this kind 
under section 6-B Of the Act was or was 
nota continuation Of the p-oceedines b' fore 
the Revenue Court. There was also some 
discussion asto whether this Court jn revi- 
sion could exercise the power to extend 
the time to a cultivating teant for pàvment 
Of rent. In the couse Of the discussion of 
these jurisdictional aspects, there was citation 
Of case-law on both sides. To give an indi- 
cation as to the trend of discus‘ion at the 
bar on these aspects, I may refer to the 
follow'ne cases: Muthukrishna Chettiar v. 
Kanni Konari, М. Voikkaran v. Sellathammal2, 
Sisgsankara Dévarayar v. Minor. Prakash by. 
Guardian? and Kandaswomy v.  Sowrirajant. 
I do not, however, propose to Zo into any 
jurisdictional dissertation. For I believe 
that this case can be disp9red Of on the 





1. (1959) 1 M.L.J. 208 : (1959) L.W. 223. 
2. (1972) 2 M.LJ. 17. . 

“3. (1979) T.L.N.J. 290. 

4. (1980) 27M.L.J. (N.R.G.) 4, 


e 
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basis -Of what appears -from the. record 
and also on the basis of confining 
myself scrupulously within the conventional 
limits Of the revisional jurisdiction Of this 
Court. It may be observed that section 6-B 
ofthe Act which confers revisional jurisdiction 
on this Court over the orders passed by 
the Revenue Court under section 3(4) (b), 
renders the jurisdiction Of this Court iden- 
tical wi.h tl.at exercisable under section 
115 9f the Code Of Civil Procedure. The 
scope Of iute-ference by this Court under 
section 6-A would therefore,beto call for the 
record Of any case from the Revenue Court - 
and pass appropriate orders where it appears 
to this Court that the Revenue Court had 
exercised a jurisdiction not vested in it by 
law or had failed to exercise jurisdiction so 
vested Or had acted in the exercise Of its 
jurisdiction illegally or with materialirregu- 
larity. 


8. The grievance Of the-petitioners’ learned 
counsel in this case is that the Revenue 
Court does пої seem tO have been aware 
either Of its role under the statutory scheme 
or Ofthe manner or conditions Of the exercise 
‘of its jurisdiction.in the matter of passirg a 
discretionary Order granting extersion of 
time to a tenant in default. 


9. At the beginning Of this judgment, 
I had endeavoured to analyse the scope of 
section 3 (4) (6) ofthe Act and to summarise 
the nature Of the discretion of tf. e Revenue 
Court and the lines on which the statute 
requires that discretion to be exercised by 


that Court in given circumstanccs. I 
had: pointed out that the one and Only 
criterion on the basis Of which the 


Revenue Court is enjoined by the statute 
to exorcise its discretion in the matter of 
grant Of extension Of time for payment 
of rent, 15 to weigh in the scales the rek vant 
circumstances Of the landlord ard the 
cultivating tenant and then grant such time 
to the tenant as would be just and reasonable 
from that standpoint. The question is 
whether in the present case, the Revenue 
Court did pay regard to these statutory 
impzratives? Having carefully considered 
the order passed by the Revenue Court in 
this case, I am satisfied that it had got its 
juisdiction all wrong when it proceeded 
to allow the eviction petition On the score 
that the tenant did not appear on the last 
Occasion when the application: was called 
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and did not make any further payment, 
I Lave narrated the earlier orders о] the 
Revenue Court as well as its last order 
which is the subject of this revision. In 
none Of these orders, was I able to find any 
remark or observation or even an indication 
by the Revenue Court of its having weighed 
in the scales the relative financial circum- 
stances Of the landlord, on the ore herd, 
and the tenant, on the О ler, for 4]. purpose 
Of deciding what would be the just and 
reasonable time that skoild be granted to 
the tenant for depOsit or payment Of rent. 


10. Mr. Balasubramaniam, learned coun- 
sel for the landlord, urged that the Revenue 
Court must be regarded as having taken 
mental note of all the circumstances улс]. 
are relevant under the statute, when it Lad 
made its earlier orders adjourning the zppli- 
cation On the basis Of payment: mzde by the 
tenants from time to time. Learned coun- 
sel submitted that even thougl. the Revenue 
Court had not, in so many words, taken up 
for discussion the relevant curcumstances 
Of the landlord and the tenants, it can be 
fairly derived fiom the ordeis, by necessary 
implication, that the Revenue Cout did 
exercise its mind on these questiors Learn- 
ed counsel further submit ed that having 
granted time on two occasions, on both. of 
which the tenant had made payments of 
Rs. 110 each, and having furtl.er adjourn- 
ed the application for payment of the 
balance, the Revenue Court must be held 
to have granted a just and re@sonable time 
to the tenant after weighing in the balance 
the relative circumstances Of the tenants 
and the landlord. 


1l. I wish I could read what learned 
counsel apparently has been able to read 
into the several orders passed by tl.e Re- 
venue Court in this case. One tling wl.ich 
struck me during the hearing of 17.18 case 
was not only the mechanical way in which 
the Revenue Court lad been passing its 
Orders, but also the mecLzrical aids which 
it had ready at its disposal to draw up its 
orders. For instance, in the order of the Re- 
venue Court dated 3rd September, 1979, in 
which it recorded 2 finding that the tenent 
had d'faulted and wherein it had reduced 
the arrears Ofrentin terms Of тог еу ina 
sum Of Rs. 2,517-70, the origiral order on 
record is found to Lave been engrcssec in a 
proforma printed form. The last order, which 
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is the subject-matter Of the present revision 
and which bearsthedate 14th November 1979, 
is Similarly found to be a mechanical repro- 
duction, in the sense that it isa roneod 
order wherein spaces, apparentlyleft blank 
to start with, had later been filled in by 
the Revenue Court. Noristhis all. The 
Revenue Court seems to have got ready for 
its use rubber stamps even for its orders 
Ofadjournment. The two or three orders 
of the Revenue Court to which ILad made 
reference earlier in this judgment, and 
which I meticulously summarised, were, 
however, found to have been rubber-stamped 
orders. The rubber-stamp is in the follow- 
ing pro forma : 


*Part payment made. Petition 

; filed for time for payment of 
Balance. Time granted till 

wee. Gall On AGAR 


Р.О.” 


The blanks have been filed every time 
the Presiding Officer had ch®sen tO exer- 
cise his jurisdiction. 


12. Learned counsel for the landlord, 
who apparently has experience Of the Re- 
venue Courts in the district, represented 
that I should not make much of the la bour. 
saving devices employed by the Revenue 
Court and mistake them for a mechanical 
or mindless procedure on the part of the 
Revenue Court. Learned cOunsel sub- 
mitted that the roneod forms and the rub- 
besr-stamps are but the consequences of 
the intense pressure Of work on the presid- 
ing Officers of Revenue Courts. According 
to Mr. Balasubramanian, notwithstanding 
the devices employed by the Revenue Court 
in this case, still a ргорег consideration 
Of the proceedings as a whOle,their several 
stages and the nature Of the order passed 
at every hearing, would all show that the 
Revenue Coyrt dig allow its mind to be 
exercised to the fullest extent on consi- 
derations which are laid down as relevant 
by section 3 (4) (5) of the Act. 


13. There may be something in what 
learned counsel for landlord had des. 
cribed apparently from first-hand informa. 
tion Of the functioning Of Revene Courts. 
But І am not prepared to accept that in 


this case the Revenue Court had done its: 
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duty. by -the-statute. After recording a 
finding that the tenants were in default 
and after determining the money value of 
the rent arrear, the Revenue Court seemed 
to enter on the subject of granting time for 
payment to the tenants, But neither in the 
first order dated 3rd September, 1979 not in 
the three subsequent orders dated 8th 
Ostober, 1979, 3rd November, 1979 and 1 4th 
November, 1979, is there tpe  slightest 
indication'to skow wketker the Revenue 
Court did go into the question of grant of 
time either from the point of view of the 
just and reasonable test or from the point 
of view of the relevant circumstances of the 
landlord and the tenants. 


14. Mr. Bilasubramaniam submitted that 
on the last occasion when the case was called 
by theCourt the tenants absented themselves, 
апа if they had done so it was their own 
fault and the Revenue Court could not be 
blamed for not entering a finding when there 
was по material provided therefor by the 
party interested, namely, the tenants. It seems 
to me that it is precisely in taxing note of the 
absence of the tenants that the Revenue Court 
had signally failed in its duty under section 3 
(4) (5) of the Act. It seems to me 
that the order of eviction, when it 
came to be passed, was rather the 
reflex Of the Revenue Court seeing that the 
renant was absent at the hearing than on 
any reasonable consideration of the merits 
of the request for granting reasora ble time 
to them. If we leave aside the last order 
passed by the Revenue Court dated 14+. 
November ,1979, then there is nothing in the 
previous three orders on record to show 
whether and to what extent the Revenue 
Court had taken note Of considerations suck 
as the relevant circumstances Of the land- 
lord and the tenant and considerations 
pointing to what would be the just and 
reasonable time to afford the tenants for 
making payment. Admittedly, the te- 
nants were present at al] the earlier hearings, 
and it is not suggested that they were-not 
available for the Revenue Court to produce 
materials on these important consideration, 


15. Having regard to all these aspects of, 
the proceedings Of the Revenue Court, I 
am satisfied that thee Eas по! been a proper 
exrecise Of jurisdiction by it under section 
3 (4) (p) Of the Act. Either there Jas 
not been any exercise at all of its discretion у 


ЗУ 
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or the discretion had been exercised on the 
basis of wholly irrelevant cOnsiderations, 
such, for instancé, as, the absence Of; the 
tenants at the hearing when called. The 


order of the- Revenue. Court has, therefore,’ 


to be set aside. · 


16. Мг. Balasubramaniam drew my atten- 
tion to an unreported decision Of Ratnam, J., 
in А. R. P. No. 1055 of 1980, dated 
4th August, 1980. Learned counsel 
described the case beforé that learned Judge 
as almost identical oj facts with the present 
case. In that révision, the learned. Judge 
declined: to^ interfere with the order 
Of eviction passed by.the. Revenue Court 
There also the tenant after having made a 
few payments, оп the respective adjourned 
hearings of the landlord's eviction petition 
had: defaulted:in appearance On the last 
day when the application was called, with 
the consequence that the Revenue Court 
passed an order Of eviction. Ratnam, J.. 
in revision upheld the Revenue Court’s 
order on the ground that sufficient time was 
granted by that Coyrt to the tenant and the 
tenant had not paid the rent within that 
time limit. In , that view, the learned 
Judge upheld the eviction order in that 
case. э : 


17. With respect to the learned Judge, 
the decision in that сазе On its facts ‘must 
be correct. The queition before.the learned 
Judge was' whether an eviction order could 
follow in the circumstances Of that case. 
The learned Judge held (Гаї ample time was 
granted 10: the tenant, but.the tenant. did 
not make any payment within the extended 
time granted by. the Revenue Court. I 
regard the decision as а clear case where 
the eviction order ‘tended automatically 
to follow the default in payment by the 
tenant within the time granted by the Re- 
venue Court. The learned Judge had in 
so many words, accepted the finding of 
the Revenue Court 10 the eff.ct that ade- 
quate time had been granted to the tenant 
in that case. Inthe present case, however, 
whether adequate time was or was not gran- 
ted is the. very question which has been 
debated before me, and, 4s vital to that 
discussion, the inquiry too was directed 
to finding out whether'the Revenue Court 
had properly instructed itself in the law 
in regard to the scope of its discretion and 
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the cOnditiors in which. it lad to be ex'r- 
cised. Manifistly these cor:icearzrior: Ta ve 
not been adverted tO, or discussed in the 
judgment of Ratnam, Ј., I, therefore, do 
not derive any asistance from that judgment, 
least of all regard it as an authority. w].ich 
Iam bound to follow in the interest of the 
comity of Judges. 


18. For all the above reasors, I am satis- 
fied tlat the order passed by Le Revenue 
Court is untcrable. The civil revision 
petition is accordingly 2llowed and 1Ј.е order 
Of the Revenue Court is set aside.  'ILere 
will, l.owever, be no order as tO costs. 


R.S. 





—  Reyigion allow a. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


. Present :—G. Ramanujam and R. Sengottu- 


velan, JJ. 

M. V. Chockalingam Pillai and others 
.. Appellants* 

v. 


Alamulu Ammal and another 
.. Respondents. 


Hindu Succession Act (XXX of 1956), sec- 
tion 14 (1); Hindu Womens Rights to Pro- 
perty Act (XVIII of 1937), section 3 (2) and 
(3)—Death of male Hindu in 1942 having 
interest in joint family property leaving wife, 
son, and a daughter—Wife dying in 1963— 
Impact of section 14 (1) on interest taken by 
widow under section 3 (2) of Act XVIII of 
1937—Daughter’s claim to one-fourth share, 
if tenable. i 


According to section 3 (2) of the Hindu 
Women’s Rights to Property Act, XVIII of 
1937, where a Hindu died leaving at the time 
of his death an interest in joint family pro- 
perty, his widow shall, subject to the provi- 
sions of sub-section (3) have in the property 
the same interest as he himself had. The 
interest the husband had in the property was 
a half share of the family properties and that 
half share devolved on his widow on his death. 
Of course, this right was subject to sub-sec- 


tion (3) which stated that the widow did not 








* L.P,A. No, 32 of 1976. 
| Ё 37d Derem'er, 1980, 
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become the absolute owner, but she should 
have only a limited interest known as .a 
"Hindu Woman's estate". A conjoint read- 


ing of both sub-sections (2) and (3) of the’ 


Act would clearly indicate that the widow 
shall have in the property of the joint family 
the same interest as the husband himself had. 
Of course the right is curtailed to the extent 
indicated in sub-section (3). In this case, 
the plaintiffS mother had not asserted har 
rights or worked out her rights by filing a 
suit for partition during her lifetime. But 
the question is not as to what she did or did 
not do during her lifetime but as to what 
was the interest she had on the date of the 
commencement of the Act, XXX of 1956. 
Admittedly, on that date, she had the same 
interest in the suit property as her husband 
had at the time of his death. It is not in 
dispute that the husband had a half share 
in the suit properties at the time of his death. 
: The half share devolved under section 3 (a) 
of the 1937 Act, on the plaintiff's mother. 
The interest which she acquired had not been 
lost by her or extinguished on the date of the 
commencement of the Central Act XXX of 
1956. The question whether she lost her 
right by not filing a suit for partition during 
her lifetime will arise only if section 14 (1) 
had not intervened in the meanwhile. If. sec- 
tion 14 (1) had operated even before her 
death, in 1963, then, there is no question of 
any rule of survivorship applying. On the 
date when section. 14 (1) came into operation, 
admittedly the plaintiffs mother had in the 
suit properties, the same interest as her hus- 
band had, that is the half share. 

[Para. 10.] 


It cannot be disputed that in a joint family 
possession of the joint family properties by 
one coparcener is for the benefit of all the 
coparceners. Therefore the first defendant 
(the son) and his mother should be taken to 
have been in joint possession of the proper- 
ties.. Even a joint interest owned by the 
Hindu widow and her joint possession will 
attract the operation of section 14 (1) of the 
Act; unless it is possible to say that on the date 
of the commencement of the Act, the widow 
had no interest in any of the joint family pro- 
регез. It is also well- settled that the word 
*possession" occurring in section 14 (1) does 
not mean only physical possession but inclu- 
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des also legal possession. If the first defen- 
dant'and his mother can be taken to be in 
joint possession under law, then such interest 
and joint possession of the plaintiff's mother 
in the suit properties will be enlarged into an 
absolute estate under section 14 (1) of the 
Act. Тһе daughters claim is therefore 
justified. [Para. 12.] 
Cases referred to:— 


Parappa v. Nagamma, (1954) 1 M.L.J. 250: 
67 L. W. 29: I.L.R. (1954) Mad. 183: 
A.I.R. 1954 Mad. 576; Lakshmi Perumallu 
v. Krishnavenamma, (1965) 2 S.C.]. 620: 
(1965) 2 An. W.R. (S.C.) 105; (1965) 2 
M.L.T. (S.C.) 105: (1965) 1 S.C.R. 26: 
A.I.R. 1965 S.C. 825; Satrughan v. Sabu- 
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108 I. T. R. 439: (1977) 3 S.C.C. 385: 
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Ammal, (1970) 1 M.L.J. 383. 


Appeal under clause 15 of the Letters Patent 
against the Judgment and. decree of 
Mr. Justice Ismail, dated 12th Decem- 
ber, 1974, and passed in the exercise of 
the Appellate Jurisdiction of the High 


Court, in Appeal No. 369 of 1970, preferred 


to this Court against the Decree of the Court 
of the Subordinate Judge, Coimbatore in 
O.S. No. 220 of 1967, dated 2nd May, 1970. 


T. R. Venkataraman, for Appellants. 
N. Varadarajan, for Respondents. 
The Judgment of the Court was delivered by 


Ramanujam, J.—This letters patent appeal 
has been filed against the judgment of 
Ismail, J. (as he then was) in A.S. No. 369 
of 1970, on the file of this Court, which arose, 
out of the suit O.S. No. 220 of 1967 on the 
file of the Sub-Court, Coimbatore. 


2. The plaintiff filed that suit against her 
brother the first defendant in the main, for 
partition and separate possession of her alleg- 
ed one-fourth share in the properties. The 
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suit properties originally belonged to Venkata- 
chalam Pillai who died in the year 194%: leav- 
ing behind him his wife Achikannu Ammal, 
a son Chockalingam the first defendant and 
a daughter the plaintiff. Achikannu Ammal 
died in the year 1963. The plaintiff who is 
sister of Chockalingam, has claimed a one- 
fourth share in the suit properties on the basis 
that on the death of Venkatachala in 1942, 
her mother Achikannu Ammal became entitl- 
ed to a half share in the suit properties that 
as a result of the coming into force of Cen- 
tral Act XXX of 1956, the said half share 
which was inherited by Асһікаппи Ammal 
under the provisions of the Hindu Women's 
Rights to Property Act, 1937 (hereinafter 
referred to as the Act) became enlarged into 


an absolute estate of Achikannu Ammal, that ' 


on the death of Achikannu Ammal that inte- 
rest devolved on her son the first defendant 
and her daughter the plaintiff in equal moieties 
and that therefore the plaintiff is entitled to 
claim a one-fourth share in the suit proper- 
ties. 


3. The claim of the plaintiff was resisted by 
her brother Chockalinga, the first defendant. - 


4. His case was that the suit properties 
belonged to the joint family of Venkatachala 
and himself that ever since the death of 
Venkatachala in 1942 the first defendant alone 
has been in possession and enjoyment of the 
properties absolutely, that the first defendant’s 
mother Achikannu Ammal, though had a 
tight to claim a half share in the suit proper- 
ties by virtue of the provisions of the Act, 
did not in fact assert that right, that she did 
not file any suit for partition during her life- 
time that not even a unilateral declaration 
expressing her desire to divide from the other- 
coparcener was made by her, and that there- 
fore her right to claim a partition of a half 
share in the suit properties stood extinguished 
and the properties went to the first defendan 
by survivorship. : 


5. The second defendant was ап alienee from 
the first defendant and as she cannot claim 
any better right than the right to which the 
first defendant is entitled, it is not neces- 
sary to consider her. claim separately. Defen- 


dants 3 to 5 are the children of the first defen- 


dant. Thus, the main point for considera- 
tion by the trial Court was whether, on the 
MLI-Á 
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death of Achikannu Ammal, the plaintiff be- 
came entitled to a one-fourth share in the 
suit properties or whether whatever right Achi- 
kannu Ammal had, ‘went to the first defen- 
dant by survivorship. Though other ques- 
tions also arose for consideration before the 
trial Court, it is not necessary to deal with 
those matters in this appeal as the  contro- 
versy between Ше parties is confined as to 
whether the first detendant became the owner 
of the entirety of the properties on the death 
of his mother, or whether the plaintiff could 
claim, as one of the two heirs to her mother 
a half share in the interest accrued to the 
mother under section 3 (2) of the Act. On 
this question, the trial Court held that what- 
ever interest the plaintiffs mother acquired 
under section 3 (2) of the Act, had become 
absolute by virtue of section 14 (1) of the 
Hindu Succéssion Act (XXX of 1956), that 
therefore succession has to be traced through 


' Achikannu Ammal in respect of the half share 


in the properties which she had inherited 
under the provisions abovesaid, and that the 
plaintiff, being one of the two heirs is entitl- 
ed to claim a one-fourth share in the entirety 
of the suit properties. If rejected the first de- 
fendant's contention that as he mother, during 
her lifetime, did not assert her right to parti- 
tion by filing a suit or at least by issuing 
a unilateral notice that she had become divid- 
ed from the first defendant, she could not be 
taken to have “possessed” any specific inte- 
rest in any of the properties that a.mere right 
to claim a share by partition could not be 
taken to be an ‘interest’ in specific properties 
and.that as the mother had continued tQ re- 
main right from the death of Venkatachalg 
till her death, in the joint family without 
seeking any division, whatever interest she 
had would automatically revert to the first 
defendant, who was the only surviving mem- 
ber of the family by survivorship. Accord- 
ing to the trial Court, even though, the plain- 
tiffs mother had not asserted her right to 
partition during her lifetime, it could not be 
said that she had no interest in the suit pro- 
perties that whatever interest she acquired 
under section 3 (2) of the Act became abso- 
lute under section 14 (1) of the Hindu Succes. 
sion Act, and that once section 14 (1) operat- 
ed, there was no question of the rule of sur- 
vivorship- applying. In this- view, the trial 
Court held that the plaintiff was entitled to 
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claim a one-fourth share in the properties as 
one of the two heirs to her mother who had 
earlier acquired a half share in the suit pro- 
perties, which was the share her husband 
possessed at the time of his death. 


6. The matter was taken up in appeal by 
the defendants to this Court in A. S. No. 369 
of 1970 and it came up before Ismail, J. (as 
he then was). The learned Judge, relying 
on his own earlier decision in Dhana- 
lakshmiammal and another v. Official Trustee, 
Madras, held that even with regard to the 
interest of a Hindu widow under section 3 (2) 
of the Act, the provisions of section 14 (1) 
of the Hindu Succession Act, would be appli- 
cable. It is in the correctness of that view 
of the learned Judge which has been chal- 
lenged in this letters patent appeal, by the 
first defendant. А 


7. According to Мг. Kesava Ayyangar, 
learned counsel for the appellant, the deci- 
sion in C.S. No. 57 of 1964 will not apply 
to the facts of the present case, for in that 
case, the suit was filed by a Hindu widow 
herself during her lifetime for partition to 
work out her right acquired under section 3 
(2) of the Act and it was during the pen- 
dency of that suit she died and her daughters 
were brought. оп record as legal representa- 
tives, which is not the case here. The submis- 
sion of the learned counsel is that the right 
acquired by a Hindu widow under {һе provi- 
sions of the Act is only to claim the same 
share as the husband’s if a partition takes 
place, and such a right cannot be an ‘interest’ 
in any specified property, and that if any 
step has been taken by the widow to make that 
right a specific interest and to reduce that 
interest into possession, then it can be said 
that she is possessed of some property attract- 
ing the operation of section 14 (1) of the 
Hindu Succession Act, but where she conti- 
nues to remain in the joint family and does 
not assert her right to sue for partition, such a 
right is extinguished on the death of the 
widow, and whatever right she had would 
survive to the joint family. 


8. Mr. Kesava Ayyangar, in support of his 
submission, referred to the Full Bench deci- 


p — 
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sion of this Court in Parappa v. Мадаттар. 
In that case, the Full Bench dealt with the 
scope'of section 3 (2) of the Act, and Subba 
Rao, J. (as he then was), speaking for the 
Full Bench has observed that section 3 (2) of 
the Act does not bring about a severance of 
interest of the deceased coparcener, that the 
Hindu widow is not raised to the status of a 
coparcener though she continues to be a mem- 
ber of the joint family as she was before the 
Act, that the Hindu conception that a widow 
is the surviving half of the deceased husband 
is based on the fiction that she continues the 
legal persona of the husband till partition, 
that from the standpoint of the other male 
members of the joint family the right to 
survivorship is suspended till the lifetime of 
the widow and that the legal effect of the fic- 
tion is that the right of the other members 
of the family would be worked out on the 
basis that the husband died on the date when 
the widow passes. away. According to 
Mr. Kesava Ayyangar, if as per the decision 
of the Full Bench there is no disruption in 
the family and the widow continues to be a 
member of that joint family and the right of 
survivorship is merely suspended during her 
lifetime it is clear that if the widow as in this 
case, without asserting her rights and find- 
ing a suit for partition dies, the survivorship 
which stood suspended during her lifetime will 
automatically get revived and her share will 
go to the joint family by survivorship. 


9. -The decision of the above Full Bench has 
been referred to with approval by the Supreme 
Court in Lakshmi Perumallu v. Krishnave- 
паттарћ. Satrughan v. Sabujpari? and Con- 
troller of Estate Duty, Madras v. А. Кирри- 
swami*, and therefore the principle laid down 
by tlie above Full Bench decision cannot any 
longer be doubted. However, it is significant 
to note that the above Full Bench decision 
was rendered at a time when the Central Act 


1. (1954) 1 M.L.J. 250:67 L.W. 29: LLR- 
1954 Mad. 183: A.LR. 195+ Mad. 576. 

2. (1965) 2 S.C.J. 620: (1965) 2 An.W.R. 
(85 С.) 105 : (1965) 2 M.L.J. (S.C.) 105 : (1965) 
] S.G.R. 26 : А.Т.К. 1965 S.C. 825. 

3. (1967) 2 S.G.J. 712 : (1967) 15.0.8. 7: 
A.LR. 1967 S.C, 272. 

4. (1977) 2 S.G.]. 396 : 1977 Tax.L.R. 981: 
102 LPR. 439: (1977) 3 S.G.G. 385 : (1977) 2 
І.Т.Ј. 214: (1977) 2 M.L.J. (S.G.) 30: A.L.R. 
1977 S.C. 2069, 
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XXX of 1956 (Hindu Succession Act) had 
not come into force. The Full Bench has 
dealt with the question as to what happend 
if a Hindu widow dies without working out 
her rights acquired under section 3 (2) of the 
Act. Under the law then in force, an interest 
devolving on a Hindu widow under the provi- 
sions of section 3 (2) of the Act was taken as 
a ‘limited interest’ known as a ‘Hindu woman's 
estate' and on the termination of that estate, 
the rule of survivorship will automatically 
apply. The ‘position would be different if the 
widow had during her lifetime worked out her 
rights devolved on her under section 3 (2) of 
the Act by filing a suit and reducing the pro- 
perty relatable to her share to her possession. 
It is on this basis the Full Bench held that 
conferment of same rights on a Hindu widow 
as those of her husband, under section 3 (2) 
of the Act, will not automatically result in a 
division of the joint family, and so long as a 
partition is not sought for by the widow, the 
family should be taken to be joint and if the 
widow dies without working out her rights, 
the property will revert to the joint family. 
Thus, the Full Bench merely states the legal 
position arising as a result of a Hindu widow 
who had acquired certain rights under section 3 
(2) of the Act on the death of her husband, 
dying without seeking a partition. The said 
decision; however cannot be said to hold the 
field even after the enactment of Central Act 
XXX of 1965 (Hindu Succession Act), which 
has introduced section 14 (1) which reads as 
follows: p: LET 


*14 (1) Any property possessed by a. female 
Hindu, whether acquired before or after the 
commencement of this Act, shall be held by 
her as full owner thereof and not as a limit- 
ed owner. 

Explanation.—In this sub-section “property” 
includes both movable and immovable pro- 
property acquired by a female Hindu by 
inheritance or devise, or at a partition, or in 
lieu of maintenance or arrears of mainten- 
ance of by gift from any person, whether a 
relative or not, before, at or after her mar- 
riage, or by her own skill or exertion, or by 
purchase or by prescription or in any other 
manner whatsoever and also any such pro- 
perty held by her as stridhana immediately 
before the commencement of this Act". 


According to section 14 (1) any property 
possessed by a female Hindu, whether acquir- 
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éd before or after the commencement of the 
Act, will become her absolute property. There 
cannot be any dispute that the plaintiff's 
mother, in the case on hand, obtained а 
widow's estate on the death of her husband as 
contemplated by section 3 (3) of the Act. 
The question whether under section 14 (1) 
of Central Act XXX of 1956, the widow’s 
estate becomes absolute or not on the coming 
into force of that Act, cannot be taken to be 
covered by the Full Bench decision, 


10. According to section 3 (2) of the Act, 
where a Hindu dies leaving at the time of his 
death an interest in the Hindu joint family 
property, his widow shall, subject to the pro- 
visions ‘of sub-section (3), have in the pro- 
perty the same interest as he himself had. 
'Thé interest the husband had in this case was 
a half share in the suit properties and that 
half share devolved on his widow on his death. 
Of course, this right is subject to — sub-sec- 
tion (3) which says tliat the widow does not 
become the absolute owner, but she shall have 
only a limited interest known as a ‘Hindu 
woman's estate’. А  conioint reading of 
both sub-sections (2) and (3) of section 3 of 
the Act would clearly indicate that a Hindu 
widow shall have in the property of the joint 
family the same interest as the husband him- 
self had. Of course, that right is curtailed 
to the extent indicated in sub-section (3). 
Tt is true, in this case, the plaintiff's mother 
did not assert her rights or work out her richts 
by filing a suit for partition during her life- 
time. But the question is not as to what she 
did or did not do. durine her lifetime but as 
to what was the interest she had on the date 
of the commencement of Central Act XXX of 
1956. Admittedly, on that date she had the 
same interest in the suit properties as her hus- 
band had at the time of his death. Tt is not 
in dispute that her husband had а half 
share in the suit properties at the time of his 
death. That half share devolved under sec- 
tion 3 (2) of the Act on the vlaintiff's mother. 
'That interest which she acquired had not been 
lost by her or extineuished on the date of the 
commencement of Central Act XXX of 1956 
The question whether she Jost her right by 
not filing a suit for partition durine her life- 
time will arise only if section 14 (1) had not 
intervened in the meanwhile. If section 14 
(1) had operated even hefore her death, in 
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|1963, then, there is no question of any rule 
of survivorship applying. On the date when 
section 14 (1) came into operation, admit- 
tedly, the plaintiffs mother hand, in the suit 
properties, the same interest as her husband 
had, that is, a half share in the suit proper- 
ties. According to the learned counsel for the 
respondents that interest which devolved on 
her would get enlarged by virtue of the pro- 
visions of section 14 (1). However, accord- 
ing to Mr. Kesava Ayyangar, section 14 (1) 
will operate only when there is a specific inte- 
rest in the property and a mere right to sue 
for partition in respect of the property cannot 
be taken to be a specific interest in the pro- 
perty. But, as already pointed out, section 3 
(2) of the Act does not eive a mere rieht to 
sue for partition to the Hindu widow, but it 
gives the entire interest of the husband to the 
widow on his death, subject to that being 
Jimited by the provisions of sub-section (3) 
thereof. If the contention of Mr. Kesava 
Ayyangar is accepted that the word “pro- 
perty" occurring in section 14 (1) of Central 
Act XXX of 1956, will have to be under- 
stood as meaning a ‘specific property! or ‘a 
specified interest in a  property' in that 
everit that section will Jose much of its force 
or application and the obiect with which that 
section has been introduced in the statute 
will be susbstantially defeated. 


п. Mr. Кеѕауа Ayyangar, himself concedes 
that if the plaintiff's mother, during her life- 


time had worked out her rights which she 


had acquired under section 3 (2) of the Act, 
the position would have been different and in 
such a case section 14 (1)-of Act XXX of 
1956, may operate but not in a case where 
the widow had not asserted her rights and 
had not chosen to claim partition of her share. 
This submission of the learned counsel seems 
to place much emphasis on the date of death. 
of the Hindu widow and how the property 
will devolve on her death. But as we have 
already pointed out, the point of time at which 
the applicability of section 14 (1) has to be 
tested is the date when the Act came into 
force. On 17th June, 1956 the Act came into 
force and admittedly, the interest acquired by 
‘the plaintiff’s mother under section 3 (2) of 
the -Act had not been extinguished or sur- 
rendered on that day. We are not inclined 
to- agree with | 
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the learned counsel for 1:91 L.W. 598 ; 


the appellant that section 14 (1) will have | 


operation only when the widow had an inte- 
rest in a specified property or a specific inte- 
rest in a property and not when she is in 


joint possession along with other members of 
the family. 


12. It cannot be disputed that in a joint 
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family possession of the joint family proper- ' 


ties by one coparcener is for the benefit of all 
the coparceners. Therefore, the first defen- 
dant and his mother should be taken to have 
been in joint possession of the properties. In 
our view, even a joint interest owned by the 
Hindu widow and her joint possession will 
attract the operation of section 14 (1) of 
Act XXX of 1956. Unless it is possible to 
say that on the date of the commencement 
of Act XXX of 1956, the widow had no inte- 
rest in any of the joint family properties, 
which it is not possible to sày on the facts 
of this case where admittedly the plaintiff's 
mother had not renounced or relinquished her 
rights acquired by her under section 3 (2) 
it is not possible to say that section 14 (1) 
cannot have operation. It is also now well- 
settled that the word “possession” occurring 
in section 14 (1) does not mean only physi- 
cal possession, but includes also legal posses- 
sion. If the first defendant and his mother 
can be taken to be in joint possession, under 
law. then such interest and joint possession 
of the plaintiff's mother in the suit properties 
will be enlareed into an absolute patate under 
section 14 (1). 


13. The above appears to be the view 
taken by Ismail, J. (as he then was), in his 
earlier decision in Dhanalakshmiammal and 
another v. Official Trustee, Майға, which 
has been followed by him in this case as well. 
The said view of Ismail, T., has been appro- 
ved by a Bench of this Court in Narasimha- 
chari v. Andalammal?, 


14. According to Mr. Kesava Ayyangar, 
learned counsel for the appellant, the judg- 
ment of Ismail, J. (as he then was), was on a 
different set of facts, that in that case a Hindu 
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widow herself had filed a suit during her 
lifetime for partition and that therefore it was 
held that as the widow had chosen to work 
out her rights by filing the suit for partition 
it should be taken that she had become entitl- 
ed to a specific interest in the properties but 
that principle will not apply to the case on 
hand, where a Hindu widow died without 
working her rights by filing a suit for parti- 
tion during her lifetime. Though such a dis- 
tinction may be material in the matter of deter- 
mination of the question of succession on the 
death of a Hindu widow, that distinction 
appears to have no impact on the applicabi- 
lity of section 14 (1) of Central Act XXX 
of 1956. The only thing we have to consider 
for deciding the question of applicability of 
section 14 (1) is to see whether the Hindu 
widow had an interest in any ‘property’ as 
defined in the Explanation to that section. 
Admittedly, by virtue of the provisions of sec- 
tion 3 (2) of the Act, the widow in this case 
had acquired the same interest in the proper- 
ties as her husband had at the time of his 
death. It cannot be disputed that the hus- 
band had a half share in the properties at the 
time of his death. Оп his death that half 
share devolved on his widow. That is an 
interest in immovable property and that inte- 
rest was possessed by her on the date of the 
commencement of Central Act XXX of 1956. 
Therefore, we do not see how the applicability 
of section 14 (1) can be avoided in this case 
merely on the ground that either before or 
after the commencement of the Hindu Succes- 
sion Act, the widow kept quiet without work- 
ing out her rights by filing a suit for parti- 
tion. If a Hindu widow had an interest in a 
property as in this case, that interest would be- 
come absolute by virtue of the statute, not 
by her volition. "Therefore, the operation of 
the statute cannot be decided with reference to 
the conduct of the widow after the commence- 
ment of the Hindu Succession Act. Even if 
a Hindu widow had not chosen to file а suit 
for partition after the commencement of the 
Hindu Succession Act, the interest which she 
possessed at the time of the commencement 
of that Act having become enlarged into an 
absolute estate, there is no necessity for her 
to file a suit for partition for her half share 
in the properties which were acquired by her 
ias a limited owner as a woman's estate’, and 
therefore the rule of survivorship can no 
longer apply with reference to sych interest, 
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15. In Narasimhachari v. Andalammal, . 
the Division Bench held that the interest ac- 
quired by a Hindu widow under section 3 (2) 
of the Act gets enlarged on the commence- 
ment of Central Act XXX of 1956. But that 
was a case where the widow made an un« 
equivocal demand for partition and therefore 
the learned counsel for the appellant submits 
that the principle laid down in that decision 
wil apply only to a case where the widow 
during her lifetime had made an unequivocal 
demand for partition and thus making her 
interest, acquired under section 3 (2) of the 
Act, defined and specific. 


16. In Mothi Mondi Ambalam v. Ala- 
gammaP, another Division Bench of this Court, 
however, dealt with a case where no demand 
for partition was made by a Hindu widow. 
In that case, the Division Bench held that the 
mere absence of a demand for partition or 
the fact that such a widow secured her inte- 
rest in a partition prior to 1956, would not 
make any difference in so far as the nature 
and value of her vested right acquired under 
section 3 (2) of the Act, is concerned. The 
Division Bench further observed in that case 
that once the interest of a post 1937 widow 
prior to the Hindu Succession Act, in the 
coparcenary is conceded as a vested statu- 
tory right, then she should be deemed, at any 
rate, to be in constructive, though not physi- 
cal, possession of her share, which is ‘property’ 
in the eye of law on the date when the Hindu 
Succession Act, came into force. According 
to the learned Judge in that case, the right 
which a Hindu widow got under section 3 (2) 
of the Act gets automatically crystalized on 
the commencement of Central Act XXX of 
1956 and that right gets enlarged by opera- 
tion of section 14 (1) of the 1956 Act. 
Though the learned counsel for the appellant, 
Mr. Kesava Ayyangar seeks a reconsideration 
of the said decision on the ground that the 
decision of the Full Bench in Parappa v. 
Nagamma?, has not been adverted to, we are 
in respectful agreement with the view taken 
by the Division Bench in Mothi Mondi Amba- 
lam v. АЇадаттаР. ‘The same view had 


1. (1978) 2 ML J. 520: T-L.R. (1979) 1 Mad. 1 
91 L.W. 598. 

2. (1975) 88 L.W. 551. 

3. (1954) 1 M.L.]. 250: А... 1954 Mad. 576, 
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been taken by Ramamurthi, J., їп Soliappa 
Mudaliar v. Meenakshi Ammal. 


17. In the light of the above discussion, we 
have to uphold the view taken by Ismail, 
J. (as he then was), that the plaintiff in this 
case is entitled to a one-fourth share in the 
suit properties. 


18. In the result, the Letters Patent Appeal 
fails and is dismissed. There will, however, 
be no costs. 


R.S. 





Appeal dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—G. Ramanujam, J. 


R. S. M. V. Raghavan, trading as 
R. S. Krishna and Co., Mayuram 
à .. Appellant* 


v. 


G. R. Gopal and Co., by G. Rajagopala 
Pillai and S. Rangasamy Pillai and ano- 
ther Respondents. 


Trade and Merchandise Marks Act (ХЫП 
of 1958), section 56— Registration of “Then- 
namarakkudi" not as mark but as label con- 
taining device with that word — Registration 
by another person of a mark containing the 
words “Thennamarakkudi oil" — Application 
for rectification—A pplication rejected by Assis- 
tant Registrar — Appeal—Concerned expres- 
sion: becoming publici juris—Non-registration 
by appellant of the words as trade mark — 
Effect — Thennamarabkud?" only a geographi- 
cal name having no distinctive character. 


The appellants’ father was manufacturing and 
selling a medicinal oil and adopted a mark 
consisting of a device in which the words 
“Thennamarakkudi oil" formed an essential 
part. The appellants’ father registered this 
mark and a certificate of registration dated 
4th March, 1949, was issued. ‘The appellants 
continued to use this mark after their father's 
death. In or about October, 1952, the first 
respondent company had been using a simi- 
lar trade mark in the medical oil preparation 


1. (1970) 1 M.L J. 383. 
* А А.О. No, 799 of 1977. 
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with the same name. The appellants ob- 
jected to this and issued а lawyer's notice. 
Though the first respondent promised to 
make necessary changes in the mark, but with- 
out effecting any change it had been selling 
the preparation and had also registered the 
mark in pursuance of an application made on 
12th July, 1954. Hence the appellants filed 
an application for rectification of the register 
on the ground that the mark continuing the 
words “Thennamarakkudi oil" registered by 
the first respondent was a clear infringement 
of his mark. The Assistant Registrar of 
Trade Marks dismissed the application for 
rectification. An appeal by the appellants 
was also dismissed. The appellants filed a 
Letters Patent Appeal which was allowed 
and the matter was remitted to the Assistant 
Registrar for fresh disposal. The Assistant 
Registrar considered the matter afresh and 
again rejected the application. The appel- 
lants preferred the present appeal against the 
rejection by the Assistant Registrar. 


Held: Even assuming, that the appellants’ 
father used the word "Thennamarakkudi" to 
show a distinctive character of the medicinal 
preparation, as it had subsequently been used 
by persons making similar medicinal oil pre- 
parations, the expression had become pub- 
lii furis. [Para. 9.] 


There was no clear evidence whether the 
appellants’ father at the time of registration 
of this label intended to claim proprietary 
right in the word ‘“Thennamarakkudi”. 
Admittedly, there was no separate registra~ 
tion of the word as atrade mark. Therefore, 
the appellant could not be taken to have 
acquired a proprietary right in the word 
“Thennamarakkudi” though he might have 
acquired the proprietary right in the Jabel by 
its registration, especially when Thennamarak- 
kudi is a geographical name not shown to 
have been used to distinguish the medicinal 
oil prepared by appellants’ father. If the 
word “Thennamarakkudi” which was admit- 
tedly a geographical term, had been specifi- 
cally and separately registered as a mark after 
establishing its distinctiveness by the  appel- 
lants’ father the position would have been 
different. But where the word “Thennama- 
rakkudi" finds a place along with the other 
features in the label, it is not possible to. 


ih 


assume that the geographical name has been 
used in the label to show the distinctiveness 
of the goods. [Para. 10.] 


Cases referred to:— 


Registrar of Trade Marks v. Ashok Chandra 
Rakhit Ltd., 1955 S.C.J. 562: (1955) 2 
M.L.J. (S.C.) 76: А.Т.К. 1955 S. C. 
558; Tijwana Smells Tm, (1973) R. P. C. 
453; Ford v. Forest, 7 Ch.A. 611. 


Appeal against the order of the Assistant 
Registrar of Trade Marks, Madras dated 19th 
February, 1976, and passed in Rectification 
No, 289. 


V. N. Krishna Rao, for Appellant. 
V. Janakiram, for Respondent No. 1. 
The Court made the following 


OrvER.—This appeal is directed against the 
dismissal of an application filed by the appel- 
lant under section 56 of the Trade and 
Merchandise Marks Act, for rectification of 
the register by removing the Trade Mark 
No. 164933 or by deleting from the said 
mark the words “Thennamarakkudi Oil’. 


2. The facts as set out in the application 
for rectification are as follows: The appel- 
lant’s father Santhanakrishna Naidu started, 
in or about the year 1918, a business in the 


manufacture and sale of a medical oil prepara- , 


tion for curing sprains, and fractures under 
the name and style of R. S. Krishna and Co. 
In order to distinguish his goods from that 
of the other merchants the appellant’s father 
adopted: a mark consisting of a device in which 
the word “Thennamarakkudi Oil” formed an 
essential part. The appellant's father and 
after his death, the appellant have been con- 
tinuously using the said mark on the tins of 
‘the medical oil prepared and sold by them. 
The mark adopted by them for their goods 
had been registered in the name of appellant’s 
father under No. 89873 and a certificate of 
registration dated 4th March, 1949, has been 
issued. After the appellant’s father he has 
been continuing the business as sole proprietor 
and using his mark on the oil manufactured 
by him. In or about October, 1952 the first 
respondent-company has been using a similar 
trade mark in the medical oil preparation with 
the same name. The appellant issued a 
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lawyers notice dated 7th October, 1952, 
apprising the first respondent about his prior 
user of the mark by his father and about the 
registration of the same. The first respon- 
dent by his reply dated 13th October, 1952, 
promised to take steps to effect changes in 
the mark, but however, without effecting any 
change in the mark it has been selling medici- 
nal preparations as "Thennamarakkudi Oil". 
Subsequently he came to know that the first 
respondent had also registered his mark as 
No. 164933 in pursuance of an application 
made on 12th July, 1954. Hence the appel- 
lant had to file ап application for rectifica- 
tion of the register on the ground that the 
mark containing the words “Тһеппатагак- 
kudi Oil" registered by the first respondent 
is a clear infringement of his mark and its 
user by the first respondent is likely to cause 
deception or confusion in the minds of the 
purchasing public. 


3. The said application for rectification was 
registered by the first respondent contending 
that “Thennamarakkudi” is a village in Nanni- 
lam Taluk in Thanjavur district where a fami- 
ly of native physicians began to manufacture 
such oil preparations and sell it to the public 
more than half a century ago, and their pre- 
paration took its name from the village, that 
in view of the popularity of that oil several 
merchants in Thennamarakkudi, Mannargudi, 
Mayuram, Kumbakonam and other places in 
Thanjavur district have been selling the medici- 
nal oil as Thennamarakkudi Oil and that, the 
said word is not distinctive of the medicinal 
oil prepared and sold by the appellant. 


4. The Assistant Registrar of Trade Marks 
dismissed the application for rectification by 
his order dated 22nd May, 1961, on the 
ground that the appellant had not adduced 
any evidence of the distinctiveness of the 
word “Thennamarakkudi” as postulated under 
section 9 (2), that there was no evidence to 
show that there was a quality in the word 
"Thennamarakkudi" which earmarked the 
appellant’s goods аз distinct from those of 
other producers of such goods, that the appel- 
lant cannot have a monopoly to the word in 
question and that, in the absence of such a 
monopoly he cannot prevent other persons 
from using that word, 
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5. The appellant took the matter in appeal, 
Venkatadri, J., dismissed the appeal holding 
that the application for verification has righty 
been refused by the Assistant Registrar of 
Trade Marks as "Thennamarakkudi" was a 
geographical name in which none can acquire 
a trade mark. The matter was taken fur- 
ther in Letters Patent Appeal by the appel- 
lant in L.P.A. No. 66 of 1965. On the 
ground that the appellant cannot be called 
upon in his application for rectification under 
section 56 (2) to prove the invalidity of his 
own registration on the ground of want of 
distinctiveness and that it is for the person 
who wanted to contend to the contrary to 
lead evidence to establish that Thennamarak- 
kudi Oil has not been used to denote the dis- 
tinctive character of the medicinal prepara- 
tion of the appellant, the Letters Patent Ap- 
peal was allowed and the matter was remitted 
to the Assistant Registrar of- Trade Marks.for 
fresh disposal in the light of the appellate 
judgment. 


6. After the said remit order the Assistant 
Registrar of Trade Marks considered the 
matter afresh and by his -order dated 19th 
February, 1976, he again rejected the appli- 
cation for rectification and the reasons for 
refusing ^ rectification of the register are 
these :— 


(1) Thennamarakkudi oil had no status as 
a distinctive expression at any time much 
less, on the date of the commencement of 
these rectification proceedings; 


(2): The appellant himself did not demur 
against the use of the expression Thennama- 
rakkudi by other persons but he objected 
‚ only to the use of a similar label by him; 


(3) Thennamarakkudi Oil is a common 
descriptive expression of a medicinal oil 
preparation and the word “Thennamarak- 
kudi" was not distinctive of the applicant's 
goods and therefore, the appellant cannot 
claim any valid exclusive right or conclu- 
- Sive title to the expression “Thennamarak- 
kudi Oil", by virtue of the registration of 
his mark under No. 89873; and 


(4) It is open to the first respondent to 
‘prove invalid a registration of any word or 
words contained in a trade mark if the word 
or words are not descriptive of the goods 
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manufactured by the appellant and as a 
fact, the first respondent herein has clearly 
proved by evidence that the words “Then- 
namarakkudi Oil” appearing in.the appel- 
lant’s mark have a well-known and  esta- 
blished use of the name or description of 
Ayurvedic medicinal oil and the words are 
being so used by persons trading in the 
said medicinal oil and therefore, Thenna- 
marakkudi oil should be taken as a general 
term or publici juris, descriptively used to 
denote a medicinal oil having certain in- 
gredients and used for the cure of certain 
diseases and the expression has been com- 
monly appropriated by all merchants in the 
trade for describing a medicinal oil. 


The correctness of the view taken by the 
Assistant Registrar has been challenged in 
this appeal by the appellant. 


7. According to the appellant, the Assistant 
Registrar of Trade Marks has gone beyond 
the remit order, that the remit order merely 
directs the Assistant Registrar to allow the 
parties to adduce evidence on the distinctive 
character of the words “Thennamarakkudi 
Oil" but the Assistant Registrar has pro- 
ceeded on the basis that it is а geographical 
name and therefore, no one can claim a trade 
mark in respect of that name. A perusal of 
the order of the Assistant Registrar clearly 
indicates that he has not dismissed the recti- 
fication application merely on the ground that 
"Thennamarakkudi" is a geographical name. 
The learned counsel for the appellant further 
Submits that the evidence does not sustain the 
finding of the Assistant Registrar that Then- 
namarakkudi is not a distinctive name for the 
medicinal preparation made by the appellant 
and that, it is a common name applied to the 
preparation of the medicinal oil under a for- 
mula. Thus, the main question is whether the 
first respondent has made out his case that the 
expression ""Thennamarakkudi" is a common 
name as used for the preparation of medici- 
nal oil under a particular formula and it is 
not distinctive of the appellants medicinal pre- 
paration, i 


8. In this case, admittedly the appellant did 
not register the word ‘“’Thennamarakkudi” as 
a mark. Не has merely registered a label 
containing.a device wherein the word “Then- 
namarakkudi" is found. However, according 
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to the appellant. the word “Thennamarakkudi” 
formed an essential part of the trade mark 
апа tnerefore, no one can use the word '"1 hen- 
namarakkudi" in respect ot preparations made 
by шш. But a perusal of tne label which has 
been registered as his (appellant's) trade mark 
would snow that it contams not only the word 
'".hennamarakkudi" but also several other 
words and theretore, the whole label contain- 
ing the word '"Lhennamarakkudi" along with 
other features should be taken into considera- 
tion. It has been pointed out by the Supreme 
Court in Registrar of Trade Marks v. Ashok 
Chandra Rakhit Ltd.*, that when a distinctive 
label is registered as a whole, such registra- 
tion cannot possibly be given ап exclusive 
Statutory right to the proprietor of the trade 
mark to the use of any particular word or 
name contained therein apart from the mark 
as a whole. Therefore, it is for the appel- 
lant who has filed application for rectifica- 
tion to establish that the word "Thennamarak- 
kudi’ has been used in the label registered as 
a trade mark to distinguish his goods from 
those of others. Thennamarakkudi, being a 
geographical name, the appellant could claim 
a trade mark in that name only if he esta- 
blishes that the geographical name has acquir- 
ed a distinctive character and has been asso- 
ciated with his goods and therefore, it is a dis- 
tinctive mark for his goods. It has been held 
in a number of cases that a geographical 
name adopted as a distinctive mark without its 
conveying any idea of the geographical origin 
or association would come within clause (e) 
of section 9 (1) and as such, registrable, if 
the Registrar is satisfied of its distinctiveness. 
In this case, it has been found by the Regis- 
trar that several merchants in Thanjavur dis- 
trict are manufacturing medicinal oil prepara- 
tion called “Thennamarakkudi Oil" and the 
preparation itself took its name from the 
village Thennamarakkudi in Nannilam taluk. 
Although a geographical name is prima facie 
not adopted to distinguish it may be consi- 
dered for registration upon evidence of its dis- 
tinctiveness as will be clear from section 9 
(2) of the Act. In this case, apart from the 
use the word "'Thennamarakkudi" in the 
appellant's label no evidence has been adduced 


1. 1955 S.G.J. 562:(1955) 2 


M.L.J. (8.0.) 
76: A.I.R. 1955 S.C, 558. 
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by him to show that he is the only person 
manutacturing such a medicinal preparauon 
in that place that the name has come Io indi- 
cate only the oil manutactured by him and 
that there are no other persons manulacturing 
the same oil in the place 1 hennamarakkudi. 
As pointed out by Graham, J., in Tijuana 
Smells ‘tm, there are words whose primary 
signification is geographical, and where the 
geographical signihcance is so general 
and so likely to be adopted or desired for 
use by more than one trader it would be 
wrong, however distinctive they may in fact 
have become, ever to allow one trader by regis- 
tration to seek to monopolise them 
There are other "geographical" words where, 
for one reason or another, when considered 
as applied to the goods in respect of which 
it is sought to register them, it is clear that 
the use is in fact clearly not geographical, but 
fanciful and is therefore at least capable, parti- 
cularly by use, by being distinctive in prac- 
tice of one manufacturer's goods, and regis- 
tration can therefore in such cases be allowed 
without causing inconvenience to or encroach- 
ing upon the reasonable trading rights of other 
manufacturers. But, however, the question 
whether it falls in the former or latter cate- 
gory, will have to be decided on the facts and 
circumstances of each individual case. 


9. In this case, the appellant had his mark 
registered on 6th December, 1943, and we are 
not concerned in these proceedings as to the 
validity of the said mark. The appeal hav- 
ing arisen out of the proceedings for rectifi- 
cation of the first respondent’s mark we can- 
not now go into the question as to whether 
the appellans mark containing the word 
‘Thennamarakkudi’ has been rightly registered 
in the year 1943. Therefore, in these pro- 
ceedings we have to consider whether the first 
respondent by virtue of registration of his 
label mark could use the word “Thennamarak- 
kudi" on the medicinal oil prepared and dealt 
with by him. In this case, the Assistant 
Registrar held that the particular medicinal 
preparation goes by the common name Then- 
namarakkudi Oil. As a matter of fact, he has 
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referred to another instance wherein the appel- 
lant did not question the use of the word 
"|hennamarakkudi Oil" by a rival trader but 
he merely objected to the similarity in the 
label, and ultimately compromised the matter 
with the rival trader in O.S. No. 11 of 
1947 wherein, he has not objected to the use 
of the word '"hennamarakkudi Oil with a 
slight change in the label. It is also found by 
the Assistant Registrar that almost three other, 
persons are using the name Thennamarakkudi 
on their medicinal oil preparation. It is 
well-established that any symbol, word or get- 
up commonly used by traders in connection 
with their trade and in respect of which no 
particular trader can claim an exclusive right 
to use may be considered common to that 
particular trade, or publici juris. These 
words, expressions or devices which are des- 
criptive of particular goods are open to use by 
all persons dealing with those goods. It is 
true, whether a mark is or is not, common to 
a trade is a question of fact. It is 
equally well-established that a mark which 
was common to the trade at one time may in 
the course of time become distinc- 
tive and vice versa. In Ford v. Forest, it 
has been held that a word or device which 
was originally a trade mark, to the exclusive 
use of which a particular trader or his succes- 
sors in business may have been entitled, may 
subsequently become publici juris and the 
exclusive right may be lost. Therefore, 
even assuming that the appellant’s father used 
the word “Thennamarakkudi” to show a dis- 
tinctive character of the medicinal preparation 
as it has subsequently been used by persons 
making similar medicinal oil preparations, the 
expression has become publici juris. If the 
mark has come to be so public and in such 
' universal use that nobody can be deceived by 
the use of it, or can be induced from the use 
of it to believe that he is buying the goods 
of the original trader, the right to the trade 
mark must have gone. The proper test to 
decide whether a mark which originally was 
a trade mark has become publici juris is to 
see whether the use of it by other persons 
is still calculated to deceive the public. 


-10, Apart from these things, the appellant 

herein has registered his label which contains 

a particular device as his trade mark. It 15 

po ot re en инана АЕ 
1. 7 Ch. A. 611. 
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true that the label contains the words ‘lL bep- 
namarakkudi Oil". But there is no clear, 
evidence whether the appellant's father at the 
time of registration of this label intended to 
claim proprietory right in the word “Then- 
namarakkudi’. Admittedly, there is no sepa-. 
rate registration of the word as a trade mark. 
Therefore, the appellant cannot be taken to 
have acquired a proprietory right in the word 
'"'Thennamarakkudi" though he might have 
acquired the proprietory right in the label by 
its registration, especially when Thennamarak- 
kudi is a geographical name not shown to have 
been used to distinguish the medicinal oil 
prepared by appellant's father. If the word 
“Thennamarakkudi”, which is admittedly а 
geographical name, had been specifically and 
separately registered as а mark after establish- 
ing its distinctiveness by the appellant’s father 
the position would have been different. But 
where the word “Thennamarakkudi” finds a 
place along with the other features in the 
label, it is not possible to assume that the 
geographical name has been used in the label 
to show the distinctiveness of the goods, Fur- 
ther, the conduct of the appellant in keeping 
quiet since the registration of the first respon- 
dent’s mark in the year 1954 also indicates 
that the name “Thennamarakkudi” cannot be 
distinctive in its use. Even before the first 
respondent registered his name, the appellant 
caused a notice to be issued claiming pro- 
prietory right in the label and not particularly 
with reference to the use of the word Then- 
namarakkudi nor did he file any opposition 
for the registration of the first respondent's 
mark in the year 1954. In this view of the 
matter, I am inclined to agree with the view 
taken by the Assistant Registrar. 


11. The appeal is, therefore, dismissed. 
There will, however be no order as to costs. 


S.J. Appeal dismissed . 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


_Preseat:~ С. Ramanujam, J. 


Arumugha Nadar Appellant* 


y. 


Kumara Pillai, represented by A, Rajagopal 
and others .. Respondents, 


Tamil Nadu Agriculturists Relief Act (IV of 
1938) (as amended by Act VIII of 1973), sec- 
tion 3 (2) (a) —Agriculturist— Debtor having 
saleable interest in agricultural property— 
Creditor proving that debtor had interest in 
other properties as well—Onus shifting to 
debtor to prove that he does not come 


under any of the provisos to the definition of 
agriculturist, 


Held, that in this case the property mortgag- 
ed by the original debtor was salt pans with 
reservoirs, wells etc, which were being 
exploited under a licence. The order of the 
Court appointing the Official Receiver as the 
property guardian of the first defendant who 
was the son of the original debtor clearly 
showed that the first defendant was pussessed 
of not only a saleable interest in agricultural 
lands but also pussessed a considerable extent 
of coconut garden and considerable extent of 
salt pans and also a small factory in 
Tuticorin with a licence for manufacturing 
salt. The possession of an extensive coconut 
thope would involve an assessment under the 
Agricultural Income-tax Act. Working of 
the salt pans and manufacture of salt would 
have involved the first defendant to an 
assessment ФО profession tax as well as 
income-tax. In these circumstances, it is for 
the first defendant to prove by producing 
the accounts and other materials that the 
possession of the coconut thope did not 
involve any liability to agricultural income- 
tax and that the salt-manufacturing did not 
involve him in any liability by way of profes- 
Sion-tax or income-tax. But he had not pro- 
duced any material in that regard. As the 
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Court below had erroneously proceeded on 
the basis that the onus was always on the 
creditor to prove that the debtor is not an 
agriculturist and as the lower Court had not 
adverted to the proper aspect of the case, 
in the interest of justice, the matter should; 
be remitted back to the lower Court. 


Cases referred to:— 


Nageswaraswami ү.  Viswasundara, 1953 
S. C. J. 539 : (1953) 2M. L.J. 252 : 1953 
S, С. R. 884: A. І. R. 1953 S.C. 370: 
Venkayyav. Sivagami Achi, (1949) 2 M. L. J. 
688: 62 L. W. 819: A. 1. R. 1949 P. C. 319 = 
Periaswamy Pillai v. Sivathia Pillai, (1940; 
2 M. L. J. 498: 52 L. W. 470. A. 1. R. 1941 
Mad. 112; Suryanarayanamurthi v. Satja- 
narayanamurthi, (1946) 1 M. L. J. 54:59 
L.W. 36: А.І. А. 1946 Май. 264; 
M. Sundaresan Chettiar v. А. Muthuyela 
vendan, (1976) 1 M. L. J. 20:89 L, W. 91 
А. I. К. 1976 Mad. 73. 


Appeal against the order of the Court of the 
Subordinate Judge, Nagercoil, dated 4th 
September, 1976 and made in I. A. No. 113 
of 1976 in O. S. No. 60 of 1972. 


M. S. Umapathy of Raj & Raj, for Appel- 
lant. 


Miss О, K. Sridevi, for Respondents 1 and 3. 
The Court made the following 


Ововв.—Тһіѕ appeal is directed against the 
order in I. А. No. 113 of 1976 in О. S. No. 60 
of 1972 on the file of the Sub-Court, Nager- 
coil, scaling down the decree amount from 
Rs. 19,158.75 to Rs. 11,493.42 at the instance 
of the first defendant on the ground that be is 
an agriculturist entitled to the benefit of Act 
IV of 1938 as amended by Act VIII of 1973. 
The plaintiff-decreeholder has filed this 
appeal questioning the correctness of the 
findings of the Court below that the first 
defendant-respondent is an agriculturist. 


2. On 7th May, 1960, one Adikesavaperumal 
executed a hypothecation bond for Rs. 12,500 
infavour of one  Ponnammal. On 30th 
October, 1962, the mortgagor, Adikesava- 
perumal expired leaving Kumara Pillai, the 
first defendant as his sole heir. As the said 
first defendant was a lunatic, the Official 
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Rece ver, Nagercoil, was appointed as the 
guardian of his property and one Kesava 
Pillai was appointed as his personal guardian 
in O. P. No. 73 of 1962. The Official 
Receiver realised some income from the pro- 
perties of the first defendant and paid in all 
on various dates between 4th August, 
1969 and 23rd December, 1971, Rs. 2,210. 
The mortgagee, Ponnammel assigned 
the mortgage on 5th April, 1972 in favour 
of the plaintiff Arumugha Nadar who had 
filed the suit O S. No. 60 of 1972 on 22nd 
April, 1972, against the first defendant 
represented by the Official Receiver On 12th 
February, 1974, a compromise decree was 
passed for Rs 19,158 75. On 30th November, 
1975. the personal guardian of the first defen- 
dant Kesava Pillai had filed I. A. No. 113 
of 19 6 for scaling down the decree on the 
ground that the judgment-debtor is an 
agriculturist. 


2 "The decreeholder resisted the said 
application for scaling down the debt on the 
ground thas the original mortgagor 
Adikesavaperumal was assessable to agricul- 
tural income-tax and income tax, as such 
the first defendant was not entitled to 
the benefits of Act IV of 1938 as amend- 
ed by Aet VIII of 1973, that the first 
defendant not having claimed the benefit 
of the said Act even before the passing of 
the decree, is not entitled to claim the 
benefit subsequent to the passing of the 
decree and that the first defendant who is 
the son of the debtor cannot claim the 
benefit of the Act. 


3. The Court below held that as the plain- 
tiff has not produced any certificate from 
the Agricultural Income-tax Officer to show 
that the mortgagor Adikesavaperumal or his 
Son was assessed to agricultural income-tax, 
disentitling them to claim the bencfit of the 
Act, and as it is indisputable that 
Adikesavaperumal and his son had got 
saleable interest in the landed properties, 
they have to be held to be agriculturists as 
contemplated by section 3 (2) (a) of the Act 
on the two crucial dates namely : (1) on the 
date of the debt ; and (2) onthe date of 
recovery thereof through the process of the 
Court. The Cour: below also held that 
the legal representative of theoriginal debtor 
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is entitled to claim the benefits of the Act 
in case he has proceeded against as regards 
the properties of the deceased in his hands 
as he has satisfied the requirements of the . 
definition of **agriculturist" under the said 
Act. 


4. The learned counse) for the appellant 
does not dispute the finding of the Court 
below that the first defendant as legal 
representative of the original debtor is 
entitled to claim the benefits of the Act if 
he satisfies the definition of an agriculturist. 
But what the learned counsel submitted is 
that the Court below isin errorin holding 
that the original mortgagor and his son the 
first defendant were agriculturists only 


because they had admittedly saleable 
interest in agricultural lands and that 
as the decreekolder (appellant) had 


not adduced evidence to prove that they 
had been assessed to agricultural income- 
tax, or income-tax it must be assumed 
that they answer the definition ef *'agricul- 
turist". The learned counsel points out 
that though the appellant had not actually 
proved that the original debtor as well as 
his son, the first defendant, were in fact 
assessees under ths Agricultural Income-tax 
Act or under the [acome-tax Act, if there are 
materials on record to indicate the possibility 
of their bsiag assessed to agrcultural 
income-tax and income-tax, the onus of prov- 
ing that their income !rom the agricultural 
lands and their then income were such as 
not to briag them within the taxable limit, 
and as the first defendant has not discharged 
that onus, the application for scaling down 
should have been dismissed on the ground 
that they have not been shown to be 
agriculturists. 


6. In this case the original debt was on 7th 
May, 1960, and the suit was filed on 22nd 
April, 1972, and a compromise decree was 
passed on 12th February, 1974. The order 
appointing the Official Receiver as the pro- 
perty guardian of the first defendant refers 
to A and B Schedule properties. A Schedule 
consists of 1 67 acres of land and a house 
thereon. В Schedule consists of 32 cents of 
nanja land with building thereon, 9 81 acres 
of coconut garden, 9.93 acres of salt pans, and 
24.39 acres of garden lands with a well with 
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an oil engine. B Schedule also includes 
movables and as electric motor and water 
pumpsets in Thamarakulam village and very 
many items of moveables available in the 
salt factory at Tuticorin. Thus the origiaal 
mortgagor possessed not only agricultural 
lands but also exclusive coconut garden and 
extensive Salt pans wherein a salt factory 
has been located. The order appointing the 
Official Receiver as the property guardian 
ofthe first defendant also refers the licence 
No. 9 standing in the name of the mortgagor 
for exploiting salt pans and running the salt 
factory. The said order clearly shows that 
the original mortgagor in addition to having 
saleable interest in agricultural lands had 
also owned an extensive coconut garden and 
also extensive salt pans which are being 
exploited by the mortgagor by taking outa 
licence under the Central Excise and Salt 
Act. Та respect of the coconut garden the 
original mortgagor might have been assessed 
to agricultural income-tax, In respect of his 
business asa manufacturer of salt, he should 
have been assessed to income-tax and a person 
carrying on business in salt manufacture, he 
should also have been assessed to profession 
tax. Besides, the Schedule to the mortgage 
decree gives the properties which are the 
subject-matter of the hypothecation bond. 
That Schedule refers to the mortgaged pro- 
perty as 3.42acres of salt pans including 
reservoir, well etc. The mortgaged property 
itself is a salt pan including reservoirs, wells 
etc., and that also refers to the salt pan 
being worked under licence No 9. Thus 
the mortgagor was exploiting the salt pans 
and maaufacturing salt under licence No. 9. 


7. Itis ia the light of these facts the learn- 
ed counsel for the appellant submits that 
once a debtor shows that he has gota sale- 
able interest in agricultural lands, the onus 
shifts to thecreditor to prove that the 
debtor will come under any of the provisos 
to the definition of ‘‘agriculturist’’ and that 
onus is nof constant but again shifts to the 
debtor to prove that the other properties 
owned or the business carried on by him will 
not disable them from claiming the benefits 
of the Act. In support of the said plea the 
jearned couasel refers to the decision of the 
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Supreme Court in Nageswarasami у. Visw. 
sundara!, Io that case a mortgage debt was 
Sought to bescaled down by a defendant 
who happened to be a purchaser of the 
equity of redemption, Though he was 
found to be an agricultorist on the date of 
the application for scaling down, the 
question arose as to whether the original 
debtor was an agriculturist on the date of 
the debt. It was argued that as the mort- 
gage debt was in respect of agricultural 
lands, the mortgagor should be taken to be 
anagriculurist. But the Supreme Court point- 
ed out that there is no warran: for any such 
assumption merely on the basis that the 
mortgaged properties were agicultural lands, 
that on the facts of that caseit is not known 
whether the mortgagor did possess any 
estate which would bring him under any of 
the provisos attached to the definition of 
*agriculturist" and that, therefore, in the 
circumstances the applicant for scaling down 
should be deemed to have failed to show 
that the original debt was payable by an 
agriculturist. Reference has also been made 
to an unreported Bench decision of thls 
Court in  Chengalvaraya Mudaliar and 
another v. C  Santhanagopala Iyengar?, 
wherein the Bench has held that if a person 
having a saleable interest in agricultural 
landsis shown to have been carrying on 
business in rice mill by a creditor, then it ís 
possible to draw an inference that the debtor 
would have been paying profession fax in 
the absence of proof by the debtcr that the 
rice mill business is such as to not involve 
payment of any profession tax. Veeraswami, 
C. J, speaking for the Bench had observed: 


“The only question is whether the appel- 
lants are agriculturists. The appellants 
were carrying on business in a rice mill. 
The capacity of the rice mill is 15 H P. 
From this the Subordinate Judge inferred 
tbat they would have been paying profes, 
sion tax, if not any other tax. It iscon 


——————————————— 


1. 1953 S. C. J. 539 : 1953S. C. R. 894› (1953) 2 
ML J. 252: A.I R. 1953,5. €. 370 
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tended that appellants were not paying 
professional tax. lf that be so, it would 
have been very easy for them to produce 
the accounts before the J dge, which they 
failed to do. The faet that they were 
not paying professional tax could also be 
established by other means. Something 
was said on the question of burden. It is 
never constant it shifts. Once it was 
established, and quite rightly too, that the 
appellants owned a rice mill, which was 
ruoning, and they were carrying on the 
business in running the rice mill and when 
the appellants failed to produce the 
accounts, we cannot say that the Subordi- 
nate Judge was wrong in drawing an 
inference that they would have been 
paying professional tax. If that be so, 
the Judge could well bring the appellants 
within the proviso to section 3 (ii) of the 
Act. 


Referenee has also been made to an un- 
reported decision of this Court in E. Radha- 
krishnan v. M. S, A. Subramania Mudaliar 
and another!, wherein a creditor had con- 
tended that the debtor, in addition to his 
having a saleable interest in agricultural 
lands, was carrying on а transport business 
of his own by operating a bus with a route 
permit and therefore it is possible to infer 
that the debtor should have been paying 
profession tax for such business and as such 
he is not entitled to claim the benefits of 
Act IV of 1938 as an agriculturist, This 
Court, after referrisg to the decisions in 
Venkayya v. Sivagami Achi*; Periaswami 
Pillai v. Sivathia Pillai’, Suryanarayena- 
moorthi v. Satyanarayanamuthi* and 
M. Sundaresan Chettiar v. A. Muthuvela- 
yendan®, all dealing with the question of 
burden of proof, expressed the view that 
the onus is not always on the decreeholder 





1. С.М. A. No. 609 of 1976. 

2. (1949) 2 M. L.J. 688:62 L.W. 819 : A. I. В. 
19 Q P. C. 319, 

3, (1940) 2 M.L. J. 498 : 52 L. W. 470 : A, I. R. 
1941 М d. 112. 

4. (1946) 1 M.L, J. 54:59 L, W.. 36: A.I. В. 
1946 Mad. 264. 

5. (1976)! M.L. J. 20: 89 1. W, 91 : A. L В. 
1976:Mad, 73. 


THE MADRAS LAW JOURNAL REPORTS 


(1981 


to prove that the debtor is not entitled to 
the benefits of the Act, that the onus will 
shift to the judgment-debtor and the material 
placed before the Court by the creditor leads 
to the inference that the judgment-debtor 
would fall within any of the provisos 
to the definition of agriculturist and 
in such a case the debtor has to 
prove that the said inference is. not possible 
and that he does not in fact fall within any 
of the provisos to the definition of agri- 
culturist. 


8. The decision of the Supreme Court lays 
down the proposition that merely from the 
fact that the debtor had a saleable interest 
in agricultural lands there is no warrant for 
an assumption that the debtor is certainly 
an agriculturist and that it is necessary to 
see whether the debtor, in addition to 
possessing a saleable interest in agricultural 
lands, is possessed of other assets which 
might bring him within any of the provisos 
attached to the definition of agriculturist. 
The decisions of this Court in L. P. A. No. 
127 of 1975 and C. M. А. No. 609 of 1976 
have laid down that if'the creditor pfoves 
that the debtor in addition to his having a 
saleable interest in agricultural lands 
possessed other properties or carried on 
other business which might result in the 
debtor being liable for income-tax, or agri- 
cultural income-tax or profession tax, or 
property tax, the onus shifts to the debtor 
to prove that the other assets or the busi- 
ness carried on by him did not involve him 
in any such liability and, therefore, he does 
not come under any of the provisos to the 
definition of agriculturist. 


9. In this case, even the property mortgaged 
by the original debtor was salt pans with 
reservoirs wells ete. which was being 
exploited under a licence. The order of the 
Court appointing the Official Receiver as 
the property guardian of the first defendant 
who is the son of the original debtor clearly 
shows that the first defendent is possessed 
of not only a saleable interest in agricultural 
lands but also possessed of considerable 
extent of coconut garden and considerable 
extent of salt pans and also a salt factory in 
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Tuticorin with а licence for manufacturing 
salt. The possession of an extensive coconut 
thope would involve an assessment under the 
Agricultura! Income-tax Act. Working of 
salt pan and the manufacture of sait would 
have involved the first defendant to an 
assessment to profession tax as well as 
income-tax. In those circumstances, it is for 
the first defendant to prove by producing 
the accounts and other materials that the 
possession of a coconut thope does not 
involve him in, any liability to agricultural 
income-tax and that the salt manufacture 
does not involve him in any liability by way 
of profession tax or Income-tax. But he has 
not produced any materials in that regard. 
As the Court below has erroneously proceed- 
ed on the basis that the onus is always on 
the creditor to prove that the debtor is not 
an agriculturist and as the lower Court has 
not adverted to this aspect of the case, I 
consider that in the interest of justice the 
matter should be remitted back to the Court 
below for a fresh consideration in the light 
of the observations made above. 


10. The Civil Miscellaneous Appeal is, 
therefore, allowed and the matter is remitted 
to the Court below for fresh disposal. 


There will, however, be no order as to 


costs. 


В. S. Appeal allowed and 


remanded. 
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IN THE HIGH COURT OF JUDI- 
CATURE АТ MADRAS. 


PRESENT :— G. Ramanujam and S. Swamik- 
kannu. JJ. 


M/s. Oriental Fire & General Insurance 
Company, Head Office Bombay Oriental 
Building, Mahatma Gandhi Road, Bombay-1 

: 4 Appellant” 


y. 


V. Ganapathy Ramalingam and another 
Respondents, 


and 


M/s. Oriental Fire & General insurance 
Company Ltd., Head Office Bombay Orient- 
al Buildings, Mahatma Gandhi Road, 
Bombay-1 Appellant* 


y. 


Gomatby Ammal and others 
». Respondents. 


Motor Vehicles Act (IV of 1939), section 95 
(2) — Scope and applicability — Liability in 
respeet of third party. 


Due to rash and negligent driving a bus hit 
a car, killing the driver of the car and injur- 
ing a passenger. The Claims Tribunal 
awarded compensation to the legal represen- 
tatives of the deccased victim and to the 
injured person, which together exceeded 
Rs. 50,000 and made the Insurance Company 
liable. On appeal by the insurer it was con- 
tended that under section 95 (2) (b) of the 
Motor Vehicles Act the liability of the 
insurer Ís restricted to Rs. 50,000 in respect 
of a single accident and therefore its liability 
cannot jn any event exceed that limit. 


Held: The liability in respect of a third 
party Is dealt with in section 95 (1) (b) (i) of 
the Motor Vehicles Act. Section 95 requires 
a policy of insurance so as to satisfy the 
requirement of the Act, to cover any liabi- 
lity which may be incurred by the insured in 











*A, А. О. Nos. Et Tu d of Hi and Memo. of 
- ions ia bo th the appeals. 
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respect of the death of or bodily injury to 
any person caused by or arising out of the 
use of the vehicle in a public place and also 


against the death of or bodily injury to апу. 


passenger of a public service vehicle caused 
by or arising out of the use of the vehicle in 
a public place. The proviso to- section 95 
(1) deals with the liability of the insurer in 
respect of persons carried in the insured 
vehicle and that does not in any way deal 
witk the liability of the insurer in respect of 
the death of or bodily injury caused to third 
party by use of the vehicle in а public place. 
Section 95 (2), however, says that subject to 
the proviso to sub-sectien (2) a policy of 
insurance shall cover any liability incurred 
in respect of any one accident upto a parti- 
cular limit. (Para. 6.} 


Ip the instant case, the insurance policy was 
a comprehensive one. It was not disputed 
that the limitation provided for in section 95 
(2) will not apply to a case of comprehensive 
insurance. The liability of the insurer 
cannot be limited to Rs. 50,000. 


Cases referred to :— 


Jayalakshmi v. Ruby General Insurance 
Company, (1971) 2 M. L, J. 1: (1971) M. L.J. 
(Сг1.) 369: 41 Com. Cas. 194: 83 L. W. 585: 
(1970) A. C J. 451: A. І. К. 1971 Mad. 143: 
South India Insurance Co Limited y Lakshmi, 
1971) 2M L.J.354: 41 Comp. Cas. 537: 
g4 L №. 147: (1971) A. С. 1.122: A. I. К. 
1971 Mad. 347. 


Appeals and th: Memorandum of objections 
against the order of the Motor Accidents 
Claims Tribunal (Principal Subordinate 
Judge) Cuddalore, dated 14th March, 1977 
and made in M. А. C. T. О. P. Nos. 41 and 
15 of 1974 respectively. | 
К. C. Jacob and Raju К, Lukose, for 
Appellant. 5 

V. Sridevan, G. Masilamani, R. Balachander 
and G. Narasimhalu, for Respondent. 

The Judgm:nt o? the Couct was delivered by 
Ramanujam, J.—Both these appeals and 
the conaected memorandum of cross-objec- 
tions arise out of the same award passed in 
M. A. C. T. O. P. Nos. 15 and 41 of 1974 on 
the file- of the Motor Accidents Claims 
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Tribunal, Cuddalore, and, therefore they are. 
dealt with together, 


2. Оп the morning of 11th October, 1973, 
there was a collision between a bus MDF 
6676 and a car MSS 549 in Kothattai Village 
VridhachaJam Taluk, on the Vridhachalam- 
Chidambaram road. Asa result of the said 
collision, the driver of the car died 
instantaneously and the occupant of the car 
sustained injuries. Оо the ground that the 
accident was due to the rash and negligent 
driving of the bus by its driver, the depen- 
dants of the driver of the car, who died 
instantaneously, claimed a compensation of 
Rs llakhin О. P. No. 15 of 1974 filed 
before the Motor Accidents Claims Tribunal, 
Cuddalore. The occupant of the car, who 
was the injured as a result of the accident, 
filed a claim in О. P. No. 41 of 1974 claim- 
ing a compensation of Rs. 15,000. 


3. These two claims were opposed by the 
owner of the bus as also the Insurance 
Company with which the bus had been 
insured. Their objection was that the death 
of the deceased Ganapathi who was driving 
the саг was not due to the rash and negligent 
driving of the bus MDF 6776 and that in 
any evant the compensation claimed was 
excessive. With regard to the compensation 
claimed for tbe injuries sustained by the 
petitioner in O. P. No. 41 of 1974 their 
defence was that the accident was not due 
to the rash and negligent driving of the bus 
by its driver and that the compensation 
claimed was fanciful. 


4. Оп these rival pleadings, the two ques- 
tions that were taken up for consideration 
by the Tribunal were: (1) Whether the 
accident was caused dueto the rash and 
negligent driving of the driver of the 
bus MDF 6/76 and (2)? To what com- 
pensation, both the claimants will be entitled 
if the first question is to be answered in 
the affirmative ? 


5, The Tribunal after a detailed considera- 
tion of the evidence adduced by the parties, 
held that the accident was purely due to the 
rash and negligent driving of the bus by its 
driver and, therefore, the owner of the bus 
as also the Insurance Company are liable to 
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meet the claim for compensation put forward 
by the legal representatives of the deceased 
as well as the injured in О Р. Nos. 15 and 
41 of 1974 respectively. On the question of 
compensati: п, the Tribunal held in О Р. 
No. 15 of 1974 that the deceased, who was 
driving the car, wasa practising lawyer at 
Chidambaram at the time of the accident 
and earlier he has been practising as an 
Advocate at Cuddalore from 1958 to 964, 
that at the time of his death he was earning 
asum of Rs. 500 per month, that he was 
aged 41 years at the time of his death, and 
that, therefore, it can easily be presumed 
that he would have continued his profession 
asa lawyer and earned at least Rs, 500 
per month for a further period of 25 
years He, therefore, quantified the loss 
of pecuniary benefit to the family at 
Rs.1,50,000. But taking into account the 
benefit of the lumpsum payment, he passed 
an award for Rs. 75,000. Out of the said of 
Rs. 75,000 the Tribunal directed Rs 10,000 
to be paid to the mother of the deceased, 
the claimant in O. P. No. 15 of 1974 
and the balance will go to the 
benefit of the other claimants. On 
the question of compensation payable 
to the claimant inO. Р. No. 41 of 1974, 
the Tribunal took the view that there is no 
evidence for loss of earnings arising out of 
` the injuries sustained by the claimant and 
that the claimant is, however, entitled to a 
sum of Rs. 1, 00 towards cost of medical 
treatment and Rs. 5,000 for pain and suffer- 
ing and thus fixed an aggregate compensa- 
tion of Rs. 6,000 as against the claim made 
for a sum of Rs. 15,000. 


6. As against the award passed in О.Р. No 
15 of 1974, the Insurance Company has 
filed C. M. A. No 357 of 1977 and as 
against the award passed in O. P. No. 41 of 
1974, the Insurance Company filed C. M. A. 
No. 356 of 1977. Та both the appeals, the 
claimants have filed cross-objections con- 
tending that they are entitled to get higher 
compensation than the amount actually 
awarded by the Tribunal. The substantial 


M, E, J.-6 
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question urged by the Insurance Company 
in both the appeals is that under section 95 
(2) (5) of the Motor Vehicles Act, its liabi- 
lity is restricted to Rs. 50,00) in respect of 
a single accident and, therefore, its liability 
cannot in any event exceed Rs. 50,000 and 
that the award of the Tribunal directing the 
Iasurance Company to pay Rs 75,: 00 in О.Р. 
No. 15 of 1974 and anotber sum Rs. 6,000 
in O P. No. 41 of 1974 will bea clear con- 
travention of the said statutory provision. 
It is true in this ease, the Tribunal has 
passed two awards, one for a sum of 
Rs. 75,000 in О. P. No. 15 of 1974 and another 
for a sum of Rs. 6,000 in O. P. No. 41 of 
1974 in respect of the same accident, thus 
making the insurance company liable in all 
for a sum of Rs. 81,000, If the limitation 
provided under section 94 (2) is to apply, 
the total aggregate liability of the Insurance 
Company in respect of one accident cannot 
exceed more than Rs 50,000. But if the 
limitation contained in section 95 (2) does 
notapply,then the Insurance Company is 
liable to indemnify the owner of the bus to 
the entire extent of his liability without any 
limit. We have to therefore consider the 
applicability of section 95 (2) of the Act to 
the facts of this case. The deceased Ganapathi 
and the injured Ganapathy Ramalingam were 
all occupants of the car with which the bus 
collided. Therefore so far as the bus is con- 
cerned they are all third parties. The liability. 
їп respect of third parties is dealt with m 
section 95 (1) (5) (i) of the Act. Section 95 
requires a policy of insurance, so as to 
satisfy the requirements of the Act to cover 
any liability which may be incurred by the 
insured їп respect of the death of or bodily 
injury to any person caused by or arising out 
of the use of the vehicle in a public place 
and also against the death of or bodily in- 
jury to any passenger of a public service 
vehicle caused by or arising out of the use of 
the vehicle in a ipublic place. The proviso 
to section 95 (1) deals with the liability of 
the insured in respect of persons carried in 
the insured vehicle and that does not in any 
way deal with the liability of the insurer in 
respect of the death of о, todily injury 


42 


caused to third parties by use of the vehicle 
in a public place. Section 95 (2), however, 
says that subject to the proviso to sub-sec- 
tion (1), a policy of insurance shall cover 
any liability incurred in respect of any one 
accident upto the following limits :—A sun 
of Rs. 50,000 if it is a goods vehicle in 
respect of the death of or bodily injury to 
employees other than the driver not exceeding 
six in number who are being carried in the 
vehicle and in respect of persons other than 
passengers carried for hire or reward іп 
a vehicle, a sum of Rs. 50,000 in all and in 
respect of passengers Rs. 50,000 in all where 
the vehicle is registered to carry пої тоге 
than thirty passengers and Rs. 75,000 in all 
if the vehicle in registered to carry more than 
thirty but not more than sixty passengers 
and a sum of Rs. I lakhin all if the vehicle 
is registered to carry more than sixty 
passengers. In addition to the above limits, 
a limitation of Rs. 10,000 for each individual 
passenger in respect. of a motor car and 
Rs. 5,000 for each individual passenger in 
the case of other vehicles has also been 
provided, 


7. According to the learned counsel for the 
Insurance Company, the limitation contain- 
ed i: section 95 (2) applies not only to the 
liabilities incurred in respect of passengers 
or other persons travelling in the bus but 
also in respect of third parties who were 
injured or died in the accident. Reliance is 
placed in support of this plea on two deci- 
sions of this Court Jayalakshmi and others v. 
Ruby General Insurance Company, | Madras! 
and The South India Insurance Co., Etd. v. 
Lakshmi?. The learned counsel contends 
that the liability of the bus owner cannot in 
any event exceed Rs. 50,000. 


8. However, the learned counsel appearing 
for the owner of the bus as well as the claim- 
ants contend that the limitation provided for 
in sub-section (2) of section 95 applies only 
to the persons carried in the vehicle in res- 








1. (1970) A.C.J. 451 : (1971) M. L. J. (Cr1.) 369: 
(1971) 2 M.L.J. 1:41 Com. Cas. 194:83 L.W. 585: 
A. I. R. :971 Mad. 143. 

2. (1971) А. C. J. 122: (1971) 2 M.L J. 354 : 
41 Com. Cas, 537: 84 L. W. 147: А.І, В. 1971 
Med, 347, 
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pect of the death or bodily injury caused to 
the persons carried in the vehicle which was 
responsible for causing the accident and not 
in respect of third parties who were injured 
in the accident, and that in this case the 
deceased and the injured not being the 
passengers or other persons carried in she 
bus, the Insurance Company is liable to 
indemnify the owner of the bus under sub- 
section (1) of section 95 of the Act to the 
extent of actual compensation fixed by the 
Tribunalarising out of the accident. The 
learned counsel also contends that in any 
event the insurance in this case being compre- 
hensive, the limitation contained in section 
95 (2) cannot apply here and that the deci- 
sions referred to above dealt with Act 
Insurance policies and not comprehensive 
policy as in this case 


9, Itis not in dispute in this case that the 
policy is a comprehensive one. The learned 
counsel for the Insurance Company does not 
also dispute the proposition put forward by 
the other side that the limitation provided 
for in section 95 (2) will not apply to vehicles 
which have been comprehensively insured to 
cover all risks. It is seen that the decisions 
above referred to dealt with Act insurance 
cases. It has also been conceded by the 
learned counsel for the insurer that the said 
decisions will not apply toa case of com- 
prehensive insurance. In view of the said 
position, we have to hold that the liability 
of the insurer in this case cannot be limited 
to Rs. 50,000. 


10. Though the learned counsel has 
challenged the finding of the Tribunal that 
the accident was caused by the rash and 
negligent driving of the bus by its driver, 
we are of the view that the materials on 
record are quite sufficient to establish the 
rashness and negligence on the part of the 
driver of the bus. The learned couusel for 
the appellant fairly concedes that neither the 
owner of the bus nor the Insurance Company 
had adduced any evidence to show that the 
accident was not due to the rash and 
negligent driving of the bus by its driver, 
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On the questlon of negligence, we have got. 
the evidence of P. Ws.2 and 3. Both of 
them had travelled in the car which was 
dashed against by the bus. Their evidence 
clearly shows that the bus entered the bridge 
after the car had almost reached the other 
side of the bridge and this is supported by 
the report of the Motor Vehicles Inspector 
who has visited the scene after the occurrence 
and who has prepared his report and plan. 
Exhibit P-3, the rough sketch showing the 
scene of occurrence which was prepared by 
the Inspector of Police, Chidambaram during 
the course of investigation, shows the actual 
place where the collision took place. From 
the sketch, it is seen that the bridge is 72 
feet north to south and 18 feet in width and 
that the accident had taken place 42 feet 
from the southern of the bridge and the 
scene of collision was оп the extreme 
western side of the bridge. The car was 
proceeding from south to north and it was 
going on the western side of the road. The 
bus, which was going from north to south, 
had no justification to come to the western 
side of the bridge and this shows that the 
bus was being driven on the wrong side of 
the road. The sketch further shows that the 
car was pushed to the southern side of the 
bridge and the car fell into the channel about 
45 feet from the bridge. It is also seen that 
the bus, even after collision, has travelled 
to a distance of 436 feet. This would 


clearly indicate that the driver of the bus was - 


not only rush and negligent but also drove 
the vehicle at a hectic speed. We are, there- 
fore, of the view that the finding of the 
Tribunal that the bus was driven rashly and 
negligently cannot be taken exception to. 


11. Then coming to the memorandum of 
cross-ebjections filed by the claimants we are 
of the view that the. claimant in O. P. No. 41 
of 1974 is not entitled to any higher compen- 
sation. It has been claimed in the claim peti- 
tion that the claimant has lost his kuruvai 
crop valued Rs. 5,000 and there was a 
partial loss of samba crops to the extent of 
Rs. 2,000. The Tribunal held that the loss 
by way of crops has not been established by 
the claimant, The learned counsel for the 
claimant would say that admittedly there 
was loss of earnings as а result of the long 
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and continued treatment which the claimant 
as the village headman, was having for the 
purpose of curing the injuries sustained by 
him. Butinthe claim petition, there has 
beeu no reference to loss of earnings asa 
Village Headman and such а claim has been 


put forward only in the memorandum 
of  cross-objections filed before this 
Court. In view of the fact that 


there is no material at all to prove the 
loss of earnings of the claimant, we do 
not think that the claimant is justified in 
claiming any amount towards loss ef earn- 
ings. [he Tribunal has awarded a sum of 
Rs. 5,000 for pain and suffering апа 
Rs. 1,000 towards cost of medical treatment. 
It is not the claimant's case that as а result 
of the injury he has suffered any permanent 
disability. In those circumstances, the 
award of Rs. 6,000 as compensation by the 
Tenia can be taken to be fair and reason- 
able. 


12. Coming to the cross-objections filed in 
О. P. No. 15 of )974, the learned counsel 
for the claimants submits that though the 
Tribunal has computed compensation of 
75,000 under the head ‘loss of pecuniary 
benefit to the defendants', it has not awarded 
any amount for loss of expectation of life 
which is one of the heads under which 
compensation can be claimed on the ground 
ofloss to the estate. It is seen from the 
order of the Tribunal that the deceased was 
earning a sum of Rs. 500 per month at the 
time of the accident and he was aged 41 
years. It computed the loss of earnings 
taking Rs. 500 as the monthly dependency. 
The total dependency has been calculated 
assuming that the deceased would have lived 
for a further period of 25 years and ulti- 
mately giving allowance for the lump sum 
payment, it determined the total compensa- 
tion at Rs. 75,000. But, however, while 
computing compensation, the Tribunal has 
not adverted to the claimants’ entitlements 
for compensation under the head of loss of 
expectation of life. In this case, the only bread- 
winner of the family has died at the age of 41 
and the loss of expectation of life can easily 
be estimated at Rs. 5,000. In addition to grant 
of Rs. 75,000 as compensation towards the 


4 


pecuniary loss suffered by the dependants, а 
further sum of Rs. 5,000 is granted as and 
forloss of expectation of life. Thus the 
total compensation payable to the claimants 
in O. P. No. 15 of 1974 will come to 
Rs. 80,000 as against Rs. 75,000 awarded by 
the Tribunal, 


13. The result is both C.M A. Nos 356 and 
357 of 1977 and the cross-objections filed in 
C. M A. No. 356 of 1977 are dismissed and 
the cross-objections filed in C. M. A. No 
357 of 1977 is allowed in part and the award 
is enhanced to Rs 80000 out of which 
10,000 will be paid to the sixth claimant. 
There will be no order as to costs. The 
enhancéd amount will carry interest at 6 
per cent per annum from the date of the 
claim petition till date of payment. The 
share of minor claimants 4 and 5 will ba 
deposited in a nationalised bank till they 
attain majority. 


R. S. 





Appeal dismissed; cross objec- 
tion partly allowed. 
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The Nationa! Small Industrie Corporation 
Ltd, a company incorporated under the 
Indian Companies Act and has its registered 
Office at New Delhi and a Regional Office 
at No. 125. Moust Road Madras 6 and is 
reptd by its Regional Manager and Principal 


Officer K. C. C.. Raja and others 
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Articles 68 and 69—Machinery purchased 
under hire-purchase agreement— 
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agreement of hire-purchase- Suit by vendor 
—————————_—:........ 


* Appeal No, 53 of 1976. 2nd December, 1980. 


THE MADRAS LAW JOURNAL REPORYS 


[1981 


for possession of the machinery or in the 
alternative for its value—Suit filed three 
years after becoming oware of the sale—Suit 
held barred. 


Article 69 of the Limitation Act applies only 
to suits in respect of ‘‘other specific movable 
property”. Reading Articles 68 and 69 
together, it is clear that Article 69 would 
apply to a suit for recovery of specific 
movable property, which is other than the 
specific movable property described in 
Article 68. Specific movable property 
described in Article 69 must be the property, 
which is not lost to the owner asa result of 
its theft, dishonest misappropriation or соп. 
version. Thur, the present is a case where it 
cannot fall within Article 69, because it is a 
case of conversion falling within Article 68. 

(Para. 14.] 


In the present case, there is evidence to 
show that the plaintiff became aware of 
the sale of the machinery contrary to the 
terms of the agreement as early as 2ist 
February, 1968. It would have been open 
to the plaintiffs to describe as to when the 
successive transfers took place and if the 
last of the transfers was within the period 
of limitation, then the plaintifí would be 
entitled to recovery of the machinery 
under Article 68. Unfortunately the 
plaint does not contain any allegation about 
the dates on which the successive transfers 
have taken place. The suit itself came to 
be fled in September, 1972. When the 
plaintiffs became aware of the transfer of 
machinery even in February, 1968, the period 
of three years would expire by 20th 
February, 1971. The suit has been filed 
long after that date and it is clearly barred. 

[Para. 16 ] 


Cases referred to :— 


G. J. Subbarayalu v. Annamalci Chettiar, 
(1945) L M. L.J 469:I L R. (1945) Mad. 
174 : 58 L. W 248: A Т. К. 1915 Mad. ?81; 
L J Leach and Company Ltd v. Jardine 
Skinner and Co, 1957 S C J. 313: 1957 
S.C R. 48: АТ. Е 1957 S C 357; 
L P E. Pugh v. Ashutosh Sen, (19°9) L.R, 
56 L A. 93: 56 M.L.J. 517:29 L. W. 
449: А.Т.К. 1928 P. C. 69; Adjal Coal 
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Company Limited v. Panna Lal Ghosh, 
(19:0) L. R. 571. А 144: 58 M.L 7.536: 
3] М 638: A. I. R. 1930 P. C. 113; 
К. М. Talyarkhan v. Gaigadas Dwarkadas, 
(1936) L. L. R. 60 Bom. 848; К. 5. Nanji 
апа Company v. Jatashankar Dossa, (1962) 1 
S. C. R. 492: A. I. R. 1961 S. C. 1474. 


Appeal against the decree dated 7th December, 
1974 of the City Civil Court (HI Asst. Judge), 
Madras in Original Suit No. 8221 of 1972. 


Aiyar and Dolia and P. L. Palaniappa, for 
Appellant. 
R. D. Indrasenan and N. Rosi Naidu, for 
1st Respondent. 


R, Vedantham and 7. Suryanarayan, for 
2nd Respondent. 


The Court delivered the following 


JuoGmant.—This appeal has been filed by 
the first defendant in O. S No. No. 8221 of 
1372 in the City Civil Court, Madras. The 
suit was for recovery of Rs. 767.17 and for 
posesssion of certain machineries or in the 
alteraative of their value of Rs. 12,143.48 
with interest. The National Sm ill Iadustries 
Corporation Bombay Private Limited 
supplied to the first defendant two machines 
viz. (1) one complete uait Log Bandsaw 
Mills and (2) Log Band Mill with 52 H. P 
motor aad starter, under two agreements 
dated Lith March, 71959 and 7th December, 
1959 marked respectively as Exhibits A-1 aad 
A-2. The first defendant took delivery of 
the machines. As a result of an amalgamation 
and conversion into a Public Company, the 
plaintiff, the National Saal! Industries 
Corporation Limited became the successor 
of the original contracting party viz., the 
Nauonal Small Industries Corporation 
Bombay Private Limited. The total value 
of the two machines came toRs. 1,46,529.67. 
The agreement was in the form of a hire- 
purchase agreement and it allowed the 
payment of the price in monthly instalments 
over a peried of 2 months. The first defen- 
dant paid a major portion of the amount due 
under the two agreements kaving a balance 
of Rs. 173.5t in respect of the Log Baudsaw 


KRISHNAN Nain v, NATIONAL SMÀbh iNDUSIRIES COKPN, LID. (Sethuraman, J.) 43 


Mills and Rs. 1,197.90 in respect of the Log 
Band Mill. Contrary to the ag eement the 
first defendant is said to have sold the 
machineries to the second defendant, who 
in turn sold them to the third defendant 
without reference to, or obtaining the 
consent of, the plaintiff. Alleging that the 
first defendant had no right to alienate the 
machinery and that the plaintiff was entitled 
to the possession of the two items of 
machinery or their value, the claim as 
mentioned above was made in the suit. 


2. The first defendant ip his written state- 
ment contended that the machines were 
purchased for Jaya Saw Mills and Mysore 
Timber Mills respectively, that Mysore 
Timber Mills was a partnership concern. 
While Jaya Saw Mills was a Hindu 
undivided family concern, that the payment 
was made by the reSpective mills separately, 
that there has been wrong appropriation of 
the payments and that Mysore Timber Malls 
had paid the entire amount. It was also the 
plea that the suit was barred by limitation. 


3. The second defendant contested the 
claim on che ground that there was no con- 
tract between him and the  plainuff 
and that he was not responsible for any 
amount that may be due from the first 
defendant. 

4, The third defendant did not file any 
written statement. However, he appeared 
through counsel, 


The trial Court framed the following issues :- 


]. Whether all the amounts paid by the 
first detendant were not properly credited as 
alleged in paras. 4 and 5 of the written state 
ment ? 


2. Whether the suit claim is barred by 
limitation ? 


3. To what relief ? 


5. The trial Judge viz., III Assistant Judge, 
City Civil Court, came to the conclusion 
that all the amounts paid by the first defen- 
dant were properly given credit to and that 


46 


the suit was in time. He, therefore, decreed 
the suit for possession orin the alternative 
for Rs. 12,149.48. He, however, held that the 
claim in so far as it related to Rs, 766.17 
was not supported by any evidence and had 
to be rejected. The first defendant has 
come forward with the present appeal con- 
testing the decree that was passed by the 
Court below, 


6. The learned counsel for the appellant 
took up before me two points viz., that the 
payments had not been properly given 
credit to and that the suit was barred by 
limitation. As far as the plea of the 
amounts paid not having been properly given 
credit to is concerned, the learned counsel 
was not in a position to place before me any 
material on the basis of which it can be held 
that the &mounts paid had not been pro- 
perly adjusted in the accounts. It has been 
found by the Court below that it was the 
first defendant, who entered into the con- 
tract. In Exhibit A-1 be described himself as 
the proprietor of Mysore Timber Mills and 
in Exhibit A-2 he gave the address as ‘care of 
Mysore Timber Mills. In neither of these 
agreements did he state that he was entering 
into the agreements on behalf of any 
partnership, which carried on the business 
inthe name of Mysore Timber Mills. He 
himself admitted in the witness box that the 
agreements had been entered into by him. 
He had not described the capacity in which 
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he entered into the contract as if it was 
оп behalf of any partnership. The plain- 
itiff was, therefore, entitled to appropriate 
the amounts paid on the basis that the 
first defendant was the only person who 
was making the payments and not any 
partnership. liis notin dispute that if the 
payments were to be taken as having been 
made by the first defendant in respect of the 
two contracts, then there is nothing wrong 
in the decree. Therefore, I до not find that 
there is any scope for interference in so far 
as it has been found thas the first defendant 
had not paid all the instalments and that 
there was a default. 


7. In во far as the sum of Rs. 766.17is con- 
cerned, it has not been decreed. There is no 
appeal by the plaintiff. Thus, the suit in 
effect was only for possession of the 
machinery or ia the alternative for their 
value. It has already been found that the 
amounts paid had been properly credited by 
the plaintiff and that a balance was due 
under the two agreements. The question 
that survives for consideration is whether 
the suit for recovery of the machinery or its 
value is within time. 


8. Itis in this connection that my attention 
was drawn to the following Articles of the 
Limitation Act, 1963, viz,, Articles 68, 69,91, 
and 113. 


Description Period ot Time for when period 
of suit. limitation. begins to run. 

68 For specific movable Three When the person having 
property lost, or years, the right to the possession 
acquired by theft, or dishonest of the property first learns 
misappropriation or conversion. in whose possession it is. 

69. For other specific Three When the property is 
movable property. years. wrongfully taken. 
91. For compensation— 
(a) for wrongfully Three When the person 
taking or detain- years. having the right to 


ing any specific 
movable property 
lost, or acquired by 


the possession of 
the property first 
learns in whose 


Ii] 


theft, or dis- 
honest misappros 
priation or conversion. 
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possession it is. 


91 (b) for wrongfully taking Three When the property 
or injuring or years. ig wrongfully taken 
wrongfully detain- or injured, or when the 
ing any other specific detainer’s possession 
movable property. becomes unlawful, 
113. Any suit for which Three When the right to 
no period of limita- years, sue accrues.” 


tion is provided 
elsewhere in this 
Schedrle. . 


9. As far as Article 91 
cannot be held to apply to the 
facts here, because the suit is по? 
for compensation, but for possession of 
the machinery, which was the subject-matter 
of the Hire Purchase Agreement. Article 
113 would have to be applied only if it is 
found that no period of limitation has been 
provided elsewhere in the Schedule. We are 
thus left with Articles 68 and 69 and only in 
case they did not apply, it would be 
necessary to seek support from Article 113. 


is concerned, it 


10. Before considering the Articles, ithe 
question as to the rights of the parties unde 

a Hire Purchase Agreement may be examined. 
As pointed out in a recent unreported Bench 
decision of this Court in the case of Bell 
Alloy Steel Private Limited v. The National 
Small Industries Corporation Limired!, 
rendered by Ramanujam and Venugopal, JJ., 
there,is a distinction between а contract of 
purchase and a contract of hire purchase. 
'The contract of hire purchase is one of the 
variations of the contract of thebailment, but 
itis a modern development of commercial 
life, and therules with regard to bailments, 
which were laid down before any contract of 
hire purchase was contemplated, cannot be 
applied simpliciter, because such a contraet 
has init not only the element of bailment 
but also the element of sale. At common law 
the term “hire purchase" properly applies 
only to contracts of hire conferring an option 
to purchase, but it is often used to describe 


а, 


— 
on Appeal No. 775 of 1975, dated 8th February, 
1 i 











contracts which are in reality agreements to 
purchase chattels by instalments, subject to 
a condition that the property in them is not 
to pass until all instalments have been paid’ 
See Halsbury’s Laws of England, Third Edi- 
tion at page 510, paragraph 823. 


11. InG. J. Subbarayalu and another v. 
А. RM. A. N.jannamolai Chettiar! this Court 
was concerned with a contract under which 
there was a delivery of a cinema projector 
with accessories, subject to the payment of an 
agreed pricei n. nstalments. It was expressly 
provided in the contract, as is commonly 
found in the case of hire purchase agree- 
ments, that the cwnership of the machine 
should not pass until the price was paid in 
full. As there was failure to pay the instal- 
ments, there was a termination of the con- 
tract, and the owner filed a suit, which was 
in substance one for delivery of the cinema 
projector and its accessories and, in case the 
delivery could not be obtained, for recovery 
of their value. There was a decree for 
delivery within a period of 14 days of the 
projector or in the alternative for the pay- 
ment of Rs, 2,250 being the value of such a 
projector and its accessories. The defen- 
dants in the suit construed the decree as 
giving them an option toretain the projector 
on payment of Rs. 2,250 and, therefore, 
deposited the amount into Court. The plain- 
tiff decreeholder refused to accept it, and 
applied in execution for an order directing 
delivery of the projector. I) was held that 
the defendant held the projector and its 

















1. LL.R. (1916) Mad. 174 : (1945) 1 M. L.J. 
460: 58 L. W. 248: A. Т, R. 1948 Mad. 281. 
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accessories їп а fiduciary capacity and were 
trustees within the meaning of section 11 (a) 
of the Specific Relief Act, 1877. It was held 
also that the defendants were under a duty to 
deliver the article to the plaintiff and that 
the plaintiff was entitled to such order for 
delivery in his favour. That was a case 
where there was a termination of the contract 
within the period during which the price was 
payable in instalments. 1а the present case 
the price had not been fully paid. [here was 
a small balance representing the last instal- 
ment dus. In such a case, under the agree- 
ment between the parties, tbe property in the 
machinery did rot pass until the last instal- 
ment was paid and, therefore, the plaintiff 
continued to be the owner of the property. 


12, The present case is an action in trover. 
To maintain an action in trover, the plaintiff 
must establish that he had title to the goods 
in question and hat he was entitled to 
possession thereof when he called upon the 
defendants to deliver possessi п See L. J. 
Leach and Company Ltd v. Jardine Skinner 
and Сої, Itisnotin dispute that in this 
case tbe property ia the goods did not pass to 
the defendants on account of the non-pay- 
ment of all the instalments as provided by 
the agreements. 


13. The Privy Council іп 2. P. S. Pugh v. 
Ashutosh Sen and others?, has construed the 
scope and content of the word ''conversion" 
occurring in Article 68 In that case there was 
an agreement granting a mining lease in favour 
of the appellant over an area called ‘Pathar- 
garda". The lease contemplated an addi- 
tional area in Gaurigram being also granted. 
However, there was no actual agreement in 
respect of Gaurigram. [he lessee grant- 
ed a sub 1газе and the sub-lessee continued 
the working even in Gaurigram. Another 
iarty, who had obtained а lease of 
Gaurigram, filed a suit against the sub- 
lessee, the appellaat before the Privy Council, 
for damages for conversion of coal raised by 
him from Gaurigram. The fact that the sub- 
lessee carried on mining in Gaurigram bona 
fide was not in dispute. Tae question was 











1 1957 8. С а 438: 1957 S. С. J, 313: 
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whether Article 48 or Article 49 of the Indian 
Limitation Act, 1208, corresponding Articles 
68 and 69 of the Limitation Act, 1963, would 
apply. The contention was that Article 48 
did not apply, because, the conversion was 
not dishonest. At page 101 of the judgment 
the Privy Council held that, whether the con- 
version was ianoeent or dishonest, it was 
nevertheless a :onversion falling within the 
scope of Article 48 in that case or Article ¢8 
of the present Act. This decision was 
followed in Adja] Coal Company, Limited v. 
panna Lal Ghose and others’. 


14. Article 69 applies only to suit: in respect 
of *'other specific moveable property?'. Read 
ing Articles 68 and 69 together, it is clear thai 
Article 69 would apply to a suit for recovery 
of specific movable property, which is 
other than the specific movable property 
descrioed in Article 68. Specific mo:abk 
property described in Article ^9 must be the 
property, which is not lost to the owner as a 
result of theft, dishonest misappropriation, 
or conversion. See К, К. Talyrokhan у` 
Gangadas ?warkadas and others?. This deci- 
sion bas been approved by the Supreme 
Court in K. Nanji and Company vw. 
Jatashanker Dossa and others?. Thus, this 
is a case where it cannot fall within Article 
69, because it is a case of conversion falling 
within Article 68. 


15. Construing the corresponding Article 
under the Indian Limitation Act, 1908, viz., 
Article 48, the Bombay High Court in 
К. М  Talyarkhan v. Gangadas Dwarkaaas 
and others*, has held that in cases where there 
has been successive conversions of the same 
property by ditferent persons, each of these 
conversions gives rise to an independent 
cause of action, and that the barring of one 
of them by the statute of limitation has no 
effect on the others and that this is so 
because of the fact that the effect of the law 
of limitation in respect of injurics to mova- 
ble property is merely to destroy the plain- 
tiff’s right of action but notto divest him 
of his ownership in the property. The las: 








(1 930) 57 I-A. ыш: ЗЕМ. L. J. 536 : 31 1. W. 
:А I. R.1930 P. 
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column of the entry relating to the Article 
68 in the Limitation Act describes the start- 
ing point of limitation as ‘‘when the person 
having the right to the possession of the 
property first learns in whose possession it 
is.’ 


16. In the present case, there is evidence to 
show that the plaintiff became aware of the 
sale of the machinery contrary to the terms 
of the agreements, as early as 21st February, 
1968. ln the light of the decision of the 
Bombay High Court in К. M..Talyarkhan v. 
Gangadas Dwarkadas and others!, it would 
have been open to the plaintiff to describe as 
to when the successive transfers took place 
andif thelast of the transfers was within 
the period of limitation, then the plaintiff 
would be entitled to recovery of the 
machineries under Article 68. Unfor- 
tunately the plaint does not contain any 
allegation about the dates 
successive transfers have taken place. The 
suit itself came to be filed in September, 1972. 
When the plaintiff became aware of the 
transfer of the machinery even in February, 
1968, the period of three years would expire 
by 20th February, 1971. The suit has been 
filed along after that date and it is clearly 
barred. 


17. It is indeed unfortunate that the plea of 
limitation taken up in this case has to be up- 
held. But there is no answer to this plea. It 
is deplorable that the hire-purchaser of the 
machinery is in a possion to walk away the 
good without paying one of the instalments, 
If only the plaintiff-Corporation had been а 
little more vigilant, it would not have had to 
suffer from the effect of the plea of limita-, 
tion. Even in February, 1968, it threatened 
to take criminal proceedings. Unfortunately 
1t stopped with the threat and did not take 
appropriate action within the time allowed 
under the law. 


18. The result in that the suit has to fail 
and the decree passed by the Court below 
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on which the ` 
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has to be set aside. In view of the fact that 
the defendants are guilty of conversion of 
the machineries, I can only direct that they 
should bear the costs both in this Court as 
well as in the Court below. The result is 
the suit will stand dismissed with no order 


as to costs throughout. The appeal is 
allowed accordingly. 
R. S. Appeal allowed. 





IN THE HIGH COURT OF JUDICATURB 
AT MADRAS. 


Paesant :—G, Ramanujam, J. 


Rukku alias Rukkumani Appellant* 
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Kannan and others .. Respondents - 
Civil Procedure Code(V of 1908), Order 33, 
rule 5— Petition for permission to file a suit 
as an indigent person—Prima facie finding to 
be given by Court on the basis of the plead- 
ings. 


It is no doubt true that the Court whose 
permission is sought for filing a suit as an 
indigent person, has to prima facie find that 
there is a cause of action for the plaintiff and 
the.suit is not otherwise barred by law. But 
this prima facie finding has to be given on 
the basis of the pleadings, particularly with 
reference to the averments made in the 
plaint. [Para. 3.] 


Appeal against the order of the Court of the 
Subordinate Judge, Tiruvannamalai, dated 
4th January, 1976 and made in O. P. No. 16 
of 1977. 

M. V. Chandran, for Appellant. 


S. Doraiswamy, for Respondents. 








*A. A. О. No. 336 of 1978. 10th October, 1980. 


50 
The Court made the following 


OaDzR.— This appeal is directed against the 
order of the Court below in dismissing the 
appellant's petition for permission to file the 
suit as an indigent person. Though the 
Court below has found that the appellant is 
an indigent person, without due capacity to 
pay the court-fee, it has chosen to dismiss 
the appellant's petition to sue as an indigent 
person on two grounds viz., that there is no 
cause of action for the suit and that the 
intended suit will be barred by res judicata. 
The lower Court, to find out whether there 
{$ a cause of action and whether the intended 
suit is barred by res judicata, has examined 
as may as six documents filed by the respon- 
dents and also the oral evidence adduced by 
the first-respondent. After considering the 
otal as well as the documentary evidence 
adduced by the respondents, the Court below 
held that the appellant has no cause of action 
and the intended suit willbe barred by res 
judicata, A perusal of the judgment of the 
Court below indicates that it has more or 
less tried the suit which is sought to be filed 
by the appellant after getting the requisite 
permission to sue in forma pauperis and 
ultimately finds that the appellant has no 
cause of action and the suit if filed will be 
barred by res judicata. 


2. It is no doubt true that. the Court, whose 
permission is sought to be filed by the 
appellant after getting the requisite permis- 
sion to sue in forma pauperis ultimately 
finds that the appellant has no cause: of 
action and the suit if filed will be res yudi- 
cata. 


3. Itis no doubt true that the Court, whose 
permission is sought for filing a suit as an 
indigent person, has to prima facie find that 
there is a cause of action for the plaintiff and 
the suit is not otherwise barred by law. But 
this prima facie finding has to be given on 
the basis of the pleadings, particularly with 
reference to the averments made in the plaint. 
In this case the Court below instead of confin- 
ing its decision to the pleadings in the case 
has more or less conducted a trial on those 
questions and given its finding. Tke pro- 
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cedure adopted by the Court below is, there- 
fore, erroneous and it amounts virtually a 
trial of the suit even before the suit is filed.. 


4. Order 33, Rules 5 (d) and (4-1) Madras. 
Amendment) of the Civil Procedure Code 
are as follows : 


“Order 33, rule 5, Civil | Procedure 
Code.—The Court shall reject ап applica- 
tion for permission to sue as. an indigent 
person — 5 (d) where the allegations do 
not show a cause of action, 

or 


5 (d-I) where the suit appears ќо be barred: 
by any law..." 


Order 33, rule 7 of the Civil Procedure 
Code sets down the procedure at the hearing 
of a petition to sue as an indigent person. 
Rule 7(1) of the Civil Procedure Code, 
enables the Court to examine witnesses, Rule. 
7 (1-A) however says that the examination 
of witnesses under rule 7 (1) shall be con- 
fined to matters regarding. pauperism, 
though the examination of the applicant. 
may relate to any matters referred to in rule 
5. In view of the above provisions the order 
of the Court below has to be set aside with 
a direction to the lower Court to decide the 
question of cause of action and the question 
of res judicata, prima facie, on the basis of 
the pleadings in this case and also on the 
deposition of the petitioner who seeks leave 
to sue as an indigent person and not on the 
basis of other evidence. Therefore, the 
appealis allowed and the matter is remanded 


to the lower Court for fresh disposal. No. 
costs. 
S. J. —— Appeal allowed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Presest:— S. Natarajan, and V. Sethu- 
raman, 27. 

5. А. Anga Naicker Appellant* 
y. 


'S. А. Ponnusami and others ... Respondents. 


(A) Hindu Law — Partition— Cinema business 
whether joint family business— Burden of 
proof lies on person so asserting— Evidence — 
Available evidence alleged to be withheld — 
Presumption —Notice to produce accounts 
given not by plaintiff but by another—Neces- 
sity to prove existence Of account books апа 
they could be produced— Adyerse inference 
by reason of non-production, whether and 
when can be drawn. 


(B) Hindu Law—Joint family— Blending — 
When separate property assumes character of 
joint family property —Statement contained 
in document— Evidentiary value of. 


Held: 1 іѕ for the plaintiff to discharge 
the heavy onus that lies on him to prove 
that any property which he claims to be 
divisible belongs to the joint family. The 
existence of any property in the hands of any 
member of the family cannot be taken to be 
derived from the joint family assets. 

i Para. 12.] 


There is no presumption that a business 
carried on by a member of the joint family 
is joint family business. In the absence of 
evidence to show that the business was built 
out of joint family funds it has to be taken as 
the business of the member. {Рага. 19.] 


Though the Court may raise an adverse 
inference against a party withholding evi- 
dence available with him by reason of 
excessive reliance on a technical plea regard- 
ing the onus of proof, still it is necessary to 
prove that the relevant account books were 
їп existence and could be produced. 

` [Para. 27.] 
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If the plaintiff considered that there were 
account books or other files which would 
go to establish his case, it is he who should 
have taken aciion and called upon the con- 
cerned defendant to produce the relevant 
documents. 


In order that a property shouid lose its 
Character as separate property and should 
assume the character of joint family property 
there must be evidence to show that the owner 
voluntarily threw the property into joint stock 
with the intention of abandoning all separate 
claim on it. Inallcases of blending it has 
to be seen whether the concerned document 
embodies a conscious statement abandoning 
the inividual right and confering rights on 
the joint family. If there is no conscious 
abandonment of the individual rights, or the 
circumstances do not show that there could 
have been any conscious abandonment, them 
it would be futile to rely ona vague state- 
ment made in such a document. 

( Paras. 34 and 41.] 
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Appeal against the decree dated 12th 
February, 1976 of the Court of the Subordi- 
nate Judge, Coimbatore in Original Suit No. 
592 of 1974. 


М. К. Narayanaswamy, Р. Kuppuswamy and 
K, Subramanian, for Appellant. 


V. Venkataraman, V. Natarajan, V. Nicholas’ 
С. S. Kumar, С. M. Nathan, Miss. М, В. 
Dominique, for Respondénts. 


The Judgment of the Court was delivered by 


Sethuraman, J.— 'This appeal has been filed 
by the first defendant in О. S. No. 592 of 
1974 in the Court of the Subordinate Judge 
of Coimbatore. The plaintiff by name 
Ponnuswami and defendants 1 and 2 by name 
Anga Naicker and Chinnaswamy are brothers. 
The third defendant, Ranganayaki Ammal is 
their sister. The fourth defendant by name 
Palaniammal is the wife of the second defen- 
dant. Ponnuswami, the plaintiff filed tbe 
present suit for partition of the plaint 
schedule properties into four equal shares 
and for allotment of one sich share to him. 
The father of the plaintiff and defendants 1 
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to 3 was one Anga Naicker, who had а wife 
by name Angammal. The father  Anga 
Naicker died on 21st August, 1961, and his 
wife on 18th June, 1969. The case of the 
plaintiff was that he was employed in the 
Special Armed Police gettinga salary of 
Rs. 200 per month till about 1950, that he 
was sending Rs. 100 to his parents during 
his period of service and that thereafter he 
got out of the service and he returned to 
Coimbatore and assisted his parents. His 
father who had some ancestral lands, was. 
doing a business in ‘“‘gunpowder”, which is 
really a business in explosives used for blast- 
ing the earth for excavation of wells. The 
mother was said to have been doing a busi- 
ness in cotton. There were some savings 
from these businesses, which were invest- 
ed in a Bank and on its liquidation it 
(the Bank) transferred to Angammal 13 acre 
and 70 cents of land in a village called 
Neelikonampalayam, which is adjacent -to 
Singanallur to which the parties belonged. 
Apart from the dry and wet lands, there was 
a business in running à cinema theatre, which 
was stated to have been yielding a substan- 
tial income. There were also said to be out- 
standings due to the family, which were 
traceable to the properties belonging to the 
family. The plaintiff, therefore, claimed 
that in the properties described in theseveral 
schedules to the plaint, he was entitled to an 
one-fourth share. 


2. The second defendant filed a written 
statement in which he contended that 
as far as the cinema business 
was concerned it did not belong to the 
family and that it was the joint property of 
the first defendant and himself. He denied 
that the family had anything to do with the 
properties and the outstandings standing in 
the name of the fourth defendant, his wife. 


3. The first defendant, who filed a written 
statement, after the second defendant’s 
written statement was filed, contested the 
suit for partition on the ground that the 
cinema business belonged exclusively to him 
and that it had been started and built up by 
him out of his own resources. He did not 
dispute the right of the plaintiff to his 1/4th 


II] 


share in some of-the properties which were 
admittedly the joint family properties. 


4. The third defendant supported the case 
of the first defendant and the fourth defen- 
dant claimed that the properties described 
in Schedule *B* (c) belonged to her and that 
the amounts described in the plaint as 
advances in her name were her own. There 
was also a reply statement. There was also 
a prayer by the second defendant that he 
was in joint possession of the properties and 
that he wanted a division, for which he paid 
the requisite court-fees, 


5. The trial Court framed a number of 
issues, some of which were framed on three 
different occasions, after the original issues 
were framed. For our present purpose, it 
is unnecessary to go into all these issues. It 
is enough to set out following issues, which 
are relevant for our present purpose: 


(1) Whether the Ambal Talkies is а joint 
family business as contended by the plain- 
tiff? 


(2) Whether the second defendant is entitl- 
ed to any and if so what interest in the said 
Ambal Talkies? ' 


(10) Whether the first defendant is liable 
to account for the income either to plaintiff 
or first defendant, (sic) and if so, for what 
period, and in respect of what item 


6. The plaintiff gave evidence as Р, W. 
1 and defendants 1, 2 and 4 as D. Ws. 4,1 
and 3 respectively. D. W. 2 was examin- 
ed to show that he had advanced certain 
amounts to defendants 1 and 2 and that he 
gave on lease certain lands to the second 
defendant. D. W. 5 spoke about the 
construction of the cinema theatre and his 
having written the accounts as a part-time 
accountant, and D. W. 6, who was a 
neighbour, spoke about what he knew about 
the affairs of the family. The plaintiff filed 
Exhibits A-1 to A -9 and for the defendants 
.Exhibits B-1 to B-39 were marked. The 
learned Subordinate Judge, after considering 
the evidence, came to the conclusion that 
even though the evidence was meagre, 
unconvincing and contradictory, it could not 
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now be denied that the father and the 
mother were able to make some profit in the 
businesses carried on by them and that the 
cinema business was traceable to the family 
properties. He granted a preliminary decree 
for partition in respect of the properties 
described in Schedule ‘B’ (a), (b) and (f), the 
outstandings described in schedule C (a), (b) 
and (c) and the mortgage described in Sche« 
dule D*', the deed standing in the name of the 
fourth defendant. He directed also an 
account in respect of the lands described in 
schedule B (a) and the business in B (f). 
The plaintiff was, in his turn, d rected 
to render an account in respect of 
schedule ‘B’ (b) lands. The first defendant 
has filed the present appeal contesting the 
decree in respect of the cinema business 
descreibed in schedule B (f) and his iiability 
to account in respect of schedule B (a) lands. 
The other parts of the decree are not under 
challenge. 


7. The first question that arises for соп“ 
sideration in the present appeal is whether 
the theatre business belongs to the joint 
family oritis the separate property ofthe 
first defendant. We may trace the history 
ofthis business. as shown by the relevant 
exhibits, before goiag into the other aspects 
involved in determining this point, 


8. Exhibit-B 10 is a registration copy ofa 
sale deed executed by one Sultan Mohammed 
in favour of the first defendant on 17th 
November, 1944, conveying the entire 
machioery of what was knowu as “Sultania 
Touring Talkies’’. This touring cinema was run 
by the first defendant for nearly three years. 
It was first run in the same name and then 
under the name of Ambal Touring Talkies. 
Exhibits B-39 and B-40 are the licences 
granted to the first defendant for running 
the touring cinema. Exhibit В-11 js the blue 
print of the pucca cinema theatre which was 
proposed to be constructed. Exhibit B-36 
dated 4th December, 1946, is an application 
by the first defendant to the Panchayat 
Board, Uppilipalayam, for permission to 
construct a permanent theatre. The Panchayat 
Board granted him the permission on 1st 
April, 1947, under Exhibit B-37. During the 
period of construction, the touring cinema 
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business was leased out to one Palaniswami 
Gounder on a rent of Rs. 2,000 for a period 
of 4 months commencing from 15th January, 
1948. Vide Exhibit B-43 dated 10th January, 


4948. The District Magistrate, Coimbatore, ` 


asked in Exhibit B-45, the first defendant for 
the licence granted to him under the Places 
of Public Resort Act for some verification. 
The construction appears to have been 
completed towards the end of 1948 or early 
in 1949, Exhibit B-46 dated 19th February, 
1949 shows that the Sub-Divisional 
Magistrate, Coimbatore, granted a licence to 
the first defendant for running the cinema. 
reversing the order of the Panchayat Board 
refusing the licence. The first defendant 
was required to construct a septic tank with- 
fn 6 months. Exhibit B-13 is the photo 
taken at the time of the opening of the 
cinema theatre. 


8. For the construction of the cinema 
. theatre the first defendant took on lease two 
sites 40 cents and 24 cents in S. No. 488/1 
under the originals of Exhibits B 41 and 
B-42 from one Chinnaswami Naidu, and 
from one Veliyangiri. Two persons by name 
Kuppammal and Bhagyam, who are the 
heirs and legal representatives of Chinna- 
swamy took proceedings in К. C. O, P. 
No. 155 of 1966 under the Madras Buildings 
(Lease and Rent Control) Act, for evicting 
the first defendant. This petition was 
ordered by the House Rent Controller of 
Coimbatore. Against the eviction order 
there wasan appealin R.C.A. No. 174 of 1966, 
which was allowed on the ground that no 
building had been leased by the landlord so 
as to attract the provisions of the Madras 
Buildings (Lease and Rent Control) Act. Later 
Kuppammal and Bhagyam filed C. S. No. 7 
of 1970 іп the Sub-Court, Coimbatore, for 
eviction of the first defendant. The suit, О. S. 
No. 7 of 1970, was dismissed as settled out 
of Court. There was a renewal of the lease 
granted by Veliyangiri Naidu by his heir 
Savithri Ammal. After the settlement of 
О. 5. No. 7 of 1970, the first defendant pur- 
chased the two sites under Exhibits B-25 and 
B-26 dated 10th April, 1972, B-59 dated 9th 
June, 1974, and B-60 dated (9th June, 1974. 
As the entire consideration had not been 
paid, the first defendant was paying interest 
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to Kuppammal and Bhagyam as shown by 
the receipts marked as Exhibits B-66 to B-89. 
There was an extension of the theatre as 
shown by Exhibit B-61, which is a blue 
print plan for the construction of a canteen 
and a compound wall. Itisin the light of 
these exbibits that we have to approach the 
problem before us. 


10. · The point that now requires considera- 
tion is whether this cinema business belongs 
to the joint family. In this connection it is 
necessary to refer to the legal position regard- 
ing the burden of proof. As early as 1928 in 
Annamalai Chetty v. Subramanian Chetty and 
others! the Privy Council laid down that the 
burden of proving in an action for partition 
of joint family properties, that any parti- 
cular item of property is joint, primarily 
rests upon the plaintiff and that circums- 
tances may show the onus to be dicharged, 
but where this has not been done, the Courts 
are not at liberty to speculate as to alterna- 
tive possibilities. The legal position was elabo- 
rated by Sir Jobn Beaumont, delivering the 
judgment of the Judicial Committee, in Randhi 
Appalaswami v. Randhi Suryanarayanamurthi 
and others? At page 44/ the following passage 
occurs : 


“The Hindu law upon this aspect of the 
case is well-settled. Proof of the existence 
of a joint family does not lead to the pre- 
sumption that property held by any 
member of the family is joint, and the 
burden rests upon any one asserting that 
any item of property is joint to establish 
the fact. But where it is established that 
the family possessed some joint property 
which from its nature and relative value 
may have formed the nucleus from which 
the property in question. may have been 
acquired, the burden shifts to the party 
alleging self-acquisition to establish 
affirmatively that the property was acquir- 
ed without the aid of the joint family 
property". 








1. (1929) 56 M. L. J. 435 : 22 L. W. 91: АЛ.К. 
1929 P. C. 1. 

2. I.L. н. (1948) Mad. 440: (1947) 2 M.L.J. 
133: 60 L. W. 412: A. I. К. 1947 P. C. 189. 
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The legal position set out above was quoted with its aid the property in question could 
with approval by the Supreme Court in have been acquired. Itis only after the 
Shrinivas Krishnarao Kango v. Narayan possession of an adequate nucleus is 
Devji Kango and others}, At page 634 of shown, that the onus shifts on the person 
the report in the M. b. J., after extracting who claims the property as self-acquisi- 
the above passage, Venkatarama Ayyar, J., tion to affirmatively make out that the 
delivering the judgment of the Supreme property was acquired without any aid 
Court pointed out as follows :— from the family estate". 


“Whether the evidence adduced by the 11, In Ranganayaki Ammal and others v. 
plaintiff was sufficient to shift the burden S, R. Srinivasan and others!, a Division 
which initially rested on him of establish- Bench of this Court considered the burden 
ing that there was adequate nucleus to be heavy on the plaintiff to establish the 
out of which the acquisitions existence of joint family nucleus, 

could have been made is опе of fact 

depending on the nature and the extent of 12, The nature and the extent of the legal 
the nucleus. The important thing to con- presumption applicable to a case of business 
sider is the income which the nucleus standing in the name of any member of a 
yields. A building in the occupation of joint family has been considered by the 
the members of a family and yielding ‘Supreme Court in С. Narayana Raju v. 
no income could not be a nucleus out of G, Chamaraju and others?, At page 466 
which acquisitions could be made, even it was observed as follows :— 

though it might be of considerable value. Рон : ; 

On the other hand, a running business in It is well-established that there is no 


which the capital invested is comparati- 
vely small might conceivably produce sub- 
stantial income, which may well form the 
foundation of the subsequent acquisi- 
tions", ; 


The same legal position was reiterated in 
Mudigowda Gowdappa Sankh and others v. 
Ramachandra Roygowda Sankh (dead) by 
his legal representatives and another?, 


At page 1080 it was observed as follows:— 


*'The burden of proving that any particu- 
lar property is joint family property, is, 
therefore, in the first instance upon the 
person who claims it as coparcenery pro- 


presumption under Hindu Law that a 
business standing in the name of any 
member of the joint family is a joint 
family business even if that member is the 
manager of the joint family. Unless it 
could be shown that the business in the 
hands of thecoparcener grew up with 
the assistance of the joint family 
property or joint family funds or that 
the earnings of the business were 
blended withthe joint family estate, the 
business remains free and separate. The 
question therefore whether the business 
was begun orcarried on with the assistance 
of joint family property or joint family 
fuuds or as a family business is a question 
of fact”. 


perty. Butifthe possession of a nucleus 
of the joint family property is either "P T 
admitted or proved, any sequisition made Thus, it is clear that it is the plaintiff, who 
by a member of the joint family is presum- has to discharge the heavy onus that lies on 
ed to be joint family property. This is him to prove that апу particular property, 
however subject to the limitation that the non he cam to a ME A ONES to 
joint family property must be such аз the joint family. may oe possioie to 
; А discharge this burden by showing that the 
Wer ucc en V p Mee gh mors business grew up with the assistance of the 

1. (955) 1 S.C. В. 1: (1954) 1 M.L.J. 630: 
1954 5, C. J. 408:67 L. W. 515 A.I. R 1954 S.0. 


379. 1. (1978) 1 M. L.J. 56. 
2. (1969)3 S, C. R. 2 5: (1969) 2 S.C. J. 668: 2. (1968)3S. C. R. 464: (198) 2 S. C. J, 749: 
(1969) 1 S.C. C. 386 : A. Т.В. 19695. C. 1076. A, 1. R.1968 S. C. 1276. 
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joint familyproperty—a case of direct proof— 
or that the joint family property was such 
that with its aid the property or propertiea 
{п question could have been acquired— a case 
of proof by circumstantial evidence. In either 
case, the initial burden clearly lies on him. 


13. We have already seen that, in this 
particular case, the cinema business eame into 
existence with a sum of Rs. 9, 501 used in 
the purchase of the touring cinema equip- 
ments on 17th November, 1944 from one 
Sultan Mohammed. Isthis amount traceable 
to the joint family or as the first defendant 
claims to his earnings as an employee in 
Coimbatore under some businessman?. It 
would be necessary to examine his case of 
his earnings as the source only if we are 
satisfied that the plaintiff has discharged 
his initial burden, 


14. The plaintiff has relied on the existence 
of the explosive business run by the father 
and the cotton business run by the mother 
as the sources for the business, P.W. 1 
the plaintiff, has deposed that the father was 
carrying on the explosive business till about 
1950 when it was discontinued. His father 
fs stated to have had a bank account in 
Vamana Vilas Nidhi in which only a sum of 
Rs. 500 even according to him, was deposit- 
ed. He eould not produce any record iu 
respect of the said deposit. He spoke 
about 93 cents of wet land and 1-02 acres of 
dry land along with a house having some to 
his father ancestrally. The father is said to 
have purchased further 2 acres and 1 cent and 
these properties have been described in 
schedule ‘A’. During the course of the 
cross-examination he changed his version of 
the source and stated that the theatre. 
Ambal Talkies was constructed by the first 
defendant with the aid of the monies given to 
him by their mother. Even for this there 
is no evidence except his assertion in the 
witness bo x. 


15. In order to test the probability of his 
version, itis necessary te bear in mind his 
background. He was aged 50 when 


he gave evidence in 1975. He was, thus, born’ 
in 1925. He stopped his studies in 1944 
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when he had read upto Intermediate. He 
was unemployed for about a year and a half, 
and then joined the Special Armed Police as 
a Jamedar. He should have thus joined the 
service towards the close of 1945. He was 
discharged from the service in 1960. He 
participated ia the Hyderabad police action. 
Thus, during the material period, 1947 and 
1948, when the cinema theatre was construct- 
ed, he was not іп Singanallur and he could 
not have had any personal knowledge of how 
this theatre came into existence. Не has 
not produced any documentary evidence 
bearing on his version. He claims to have 
been sending a sum of Rs. 100 per month out 
of the salary of Rs, 200 that he claims to 

have received. Neither for the quantum of 
his salary nor in respect of any of the remit- 
tances, there is ану evidence, except his oral 

statement. The remittances should ordinarily 

have been only by money order or through 

bank, and not even a single coupon or bank 

challan or pass-book is available to show 
that he remitted any money while he was in 

service. His claim to have contributed for 

the constriction by remittances has thus 

absolutely no basis. The learned Subordinate 

Judge was not impressed with the truth of 
his evidence. After all, he had the opportu- 

nity of seeing the demeanour of this witness 

while he was in the witness box. We see no 

reason to come to a different conclusion, and 

reading his evidence as a whole, we are not 

impressed with its truth. 1n fact, the learned 

Subordinate Judge had pointed out that all 

the three brothers have no respect for truth. 

We shall consider this criticism of the deposi- . 
tion of the other brothers separately, if it is 

necessary. But as far as P. W. 1 is concern- 

ed, we do not fínd it possible to disagree 

with the learned Subordinate Judge in hold- 

ing that his oral evidence does not establish 

his case. Thereis no corroboration of his 

version by any independent testimony. 


16. As far as the explosive business is cone 
cerned P. W. 1 himself admitted that the 
licence was only for 500 1bs. per year. When 
questioned as to how from this small quan- 
tity selling at Re. 1 pér 1b. a profit of 
Rs. 5,000 as alleged by him, could have been 
earned, he would state that his father was 


uj 


the said Nidhi. Exhibit B-32 shows that 
exceeding the licenced capacity by “‘influenc- 
ing" the police. The facile manner in which 
this allegation is made determines the extent 
of its credibility Не could not have been 
present when such “‘influence’? was brought 
to bear upon the police. It is an allegation 
of want of fair dealing both onthe part of 
his father and the police. It is impossible 
to accept such allegations without some 
better evidence than his own interested testi- 
mony. Having regard to theextent of the 
licence, the profits could not have been 
Rs. 5,000 per year. 1f that was such a profit- 
able business, there is no resson why such a 
business should have been stopped in the 
year 1950. The 500 Ibs that have been sold 
under the licence could have yielded a sale 
price of only Rs. 500; and the profit there- 
from would only be a fraction thereof. 
Therefore, it is not possible to hold that this 
business in explosives could contribute any- 
thing for the construction of the theatre. 


17. There are three different versions as t» 
when this business was stopped, D. W. 1, the 
second defendant, stated that this business 
was discontinued in 1944, the  plain- 
tiff in 1950, and the first defendant 
in 1945. Thus. even the existence of this 
business at the time when the first defendant 
was constructing the theatre is in consider- 
able doubt. Even when the touring cinema 
equipment was acquired in 1944; it is not 
established that this business of explosives 
was there or that the machinery was purchas- 
ed out of family resources. Even assuming 
that this business in explosives was started by 
the father with tbe.aid of family resources, 
still, having regard to its magnitude, there is 
no possibility of its having furnished any 
nucleus for starting the business in running 
a theatre aud exhibiting films. 


18. P W. 1 stated in the course of his evi- 
dence thatthe resources for the business 
were given by his mother. There is no 
allegation that this busiaess in cotton which 
was run by the mother for some years was 
started with any joint family resources. From 
the evidence, і. appears that the mother had 
been a domineering personality with a lot of 
initiative of her own. This business appears 
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to have been started even in the twenties. 
P. W. 1 would say that his mother carried on 
this business till 1950 and tnat she was deriv- 
ing an income of Rs. 5,000 per year and in 
some years even a sum Of Rs. 10,000 per year. 
No account book relating to the cotton 
business was produced. She has not also 
paid any income-tax with reference to the 
said business. It must be remembered that 
during the war years particularly, the taxable 
limit was as low аз Rs. 1,0 :0, which was 
increased to Rs. 2.000 subsequently. 1f 
really the mother had any iocomein the 
range of Rs. 5,000 to Rs. 10,000 one 
would have expected her to pay income 
tax. There is no evi ence of any such 
tax having been paid, aad in faci it was 
admitted by P. W. 1 that she was рос an 
income-tax assessee. In her case also, if 
the business was yielding such a substantial 
sum in the range of Rs. 5,00) to Rs. 10,000 
one would not have expected her to close it 
down or the members of the family to allow 
her to close it down. The plaintiff had him- 
self come back from his service in 1950 and, 
therefore, with one more member of the 
family, who could have actively attended to 
it, it would not have been necessary to discon- 
tinue the business in 1950. The mother lived 
for another 18 or 19 years thereby showing 
that she was not so advanced in years as to 
discontinue the flourishiug business, because 
of any consideration of health. 1t is not also 
iu evidence that she had any ailinent as such 
at any time so as to keep away from the 
activity of running a business, which was 80 
productive of profits. The learned Subordi- 
nate Judge himself has observed in paragraph 
23 of his judgment that it was clear from the 
evidence of D. №. 1 that even though the 
mother was running the cotton business first 
on her owa behalf without any assistance 
from anyone, the income from that business 
was not very substantial and that the only 
surplus which she was able to invest was the 
money deposited in Vamana Vilas Nidhi and 
Ganga Vargha Sangha Bank. This deposit 
in Vamana Vilas Nidhi was prior to 1930. 
The land measuring 13 acres and 17 cents 
was acquired under а sale deed dated 25th 
February, 1932 for a sum of Rs. 7,200 from 
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Angammal had three fixed deposits in the 
bank totalling Rs. 3,157-5-0 and that she 
had a fixed deposit in Ganga Vargha Sangha 
Bank amounting to Rs. *,532-13-0. She had 
paid only Rs. 5v9-14-0 in cash at the time of 
conveyance, The rest of the money 
apparent! came out of the proceeds of 
the fixed deposits. These deposits show 
that the cotton business was in existence 
even prior to 1430 From the fact that 
there were fixed deposits of such large 
amounts even before 1932 it can be inferred 
that this lady was not a stranger to banking 
habits. It would, therefore, tollow that if 
she had any substantial resources left out of 
the cotton business, she would have made 
appropriate investments either tn banks or 
otherwise so as not to fritter away the re- 
sources. In the absence of any such deposit 
after 1932, we think it proper to conclude 
that there was no surplus in her hands 
accruing from this business. 


19. We have so far proceeded on the basis 
that the existence of resources in the hands 
of this lady would be relevant in the context 
ofa suit for partition of the joint family 
Properties. As already seen, the existence of 
any property in the hands of any member 
cannot be taken to be derivei from the 
joint family assets. There is no presumption 
that a business carried on by a member of a 
jo'nt family is joint family business. In the 
absence of any proof, in this case, to show 
that the said business was built cut of the 
joint family funds, it has to be taken 
ѕ the business of the mother. In 
the course of his evidence P. W. 1 has 
sta'ed that the mother gave the first defen- 
dant some monies for construction of the 
theatre. Assuming that his evidence on ‘his 
aspect is believable still it is not possible to 
hold that any amount received from the 
mother is to be traceable to the joint family 
so as to treat the business as joint family 
business. 


20. As regards the lands acquired u 

Exhibit B-35, D. W. 4, the First agen 
dant, deposed that the land had been leased 
out till about 1943 on a rental of Rs. 300. 
The plaintiff as P W. 1 has also admitt- 
ed that it was under lease till about 1945. 
He would say that on the lessees surrender- 
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ing the land, tbe mother was deriving an 
income of Rs. 5,000. This land was 
mortgaged by Angammal herself to the Land 
Mortgage Bank. If she had such large 
resources available out of the income from 
the land. one would not have expected her to 
borrow from the Land Mortgage Baok. 
There is also evidence to show that she had 
to borrow for her daughter’s marriage in 
1942. (See D. W. 4’s deposition). The 
probability of her having funds of her own 
is not established Angammal did not have 
any accounts in respect of these lands. The 
second defendant had stated that опе 
Rangappa Naidu was paying Rs 5,000 per 
annum as rentand that Angammal purchased 
bullock-carts, house etc., and built a shed 
and deepened a weil. On a consideration of 
this evidence, the  iearned Subordinate 
Judge has come to the conclusion that till 
Rangappa Naidu surrendered the land, the 
rent was Rs. 300 per acnum, and that after 
the surrender, Angammal was cultivating the 
land. · The estimate of the income according 
to the three brothers ranges from Rs 300 to 
Rs. 4,000. There is no account available. 
Thus, there is nothing to indicate what was 
the actual income available to Angammal 
and whether she was left with any surplus 
and if so what happened to it. Tne learned 
Subordidate Judge has found that this pro- 
perty was a gift by the hus^and to the wife 
and that the property was liable to be 
divided between the three sons aud the 
daughter on the death of Angammal. There 
is no dispute about the decree in so far as 
the direction to сіуійе this property is coan- 
ceraed. We are now concerned only with 
the question whether this property belorged 
tothe family and whether it contributed 
anything to the resources for the construc- 
tion of the theatre There is no evidence to 
show that this property belonged to the 
family. There is no material to hold that it 
contributed anything to the construction. 
Thus, neither from the father’s nor the 
mother’s businesses it can be taken that 
there was a surplus and that the construc- 
tion of the theatre was financed from this 
surplus, 


21. We have already seen that the father of 
the plaiatiff aad defendants1 to 3 had 
inherited some lands from his ancestors. It 
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is necessary now to examine the extent of the 
said property and to see if it was capable of 
leaving any surplus for the constructJon of 
the theatre. The immoveable properties of 
the family are described in schedule ‘B’. It 
consists of 5 items. Sub-item (5) is 13 acres 
and 17 cents of land purchased from Vamana 
Vilas Nidhi. We have already seen that 
this property does not belong to the family. 
17 acres and 41 cents described in schedule 
B (с) had been taken on leas» by the second 
defendant from one Dr. Subramanian on 
a rental of Rs. 1,000 in 1954. Therefore, this 
property could not have contributed to the 
starting of the cinema theatre in the forties 
Further, it must be remembered that with 
reference to this property, the second defen- 
dant alone has been found to be interested 
and the said lands are not joint family pro- 
perties There is no dispute oa this aspect 
and, therefore, schecule В (с) could not 
have contributed anything for the theitre 
with which we are now concerned. Item B 
(4) is a tiled house in 10 cenis in Singanallur 
village, Р. W. 1 deposed that the house was 
an ancestral house and that the first defen- 
dant was residing in that house from 1963. 
The house had not been improved upon. 
‚ He admitted that there was another ancestral 
house to the south east of this property. 
Though in the plaint schedule the property 
was described as measuring !0 cents, 3 cents 
were admitted to hive been included by 
mistake. There was only a balance of 7 
cents. There isa tiled house in it. This 
property has been found to be an ancestral 
property. There is no evidence of any 
income being earned from this property. 
After all being an ancestral house, it is 
natural that it was under the occupation of 
one or other members of the family, so that 
there is no possibility of its having 
yielded any income. Schedule В (с) 
is a property measuring 3 cents of vacant 
land purchased by the first defendant 
under Exhibit B-5 on 4th September, 
1945. This property has been fouad by the 
learned Subordinate Judge to be the pro- 
perty of the 'first defendant exclusively so 
as not to be available for partition as a joint 
family property Therefore, there is no need 
to go into the question whether these 3 cents 
would have yielded any income at all. 
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Having regard to the smallness of the extent 
of the property, it is not such as to yield any 
income, which can be taken as adequate to 
serve as a contribution for the construction 
of the theatre. 


22. We aro thus left with only item B (a) 
described in the plaint schedule. The des- 
cription ofthis property shows that the 
exteat is comparatively very small. There 
are 93 cents, 1-66 acres and 35 cents, 
which totalled to 2-94 acres. The extent of 
the property is so small that its income 
could not have left any surplusso as to be 
utilised in the construction of the tbeatre. 
We are not thus satisfied that there was any 
surplus from the joint family properties, 
whicb could have served as any nucleus for 
the cinema business started in the name of 
the first defendant. 


23. There is one other aspect in relation to 
theland described in schedule B (b). The 
question raised is whether the property 
could have been blended with joint family 
properties. In Smr. Pushpa Devi v. The Com- 
missioner of Income-tax, New  Delhi!, the 
Supreme Court has held that a Hindu female, 
not being а coparcener,could not blend her 
separate property with the joint family pro- 
perty. Whether the separate property in the 
hands of the female member was her abso- 
lute property or was one where she had only 
a limited estate would make no difference to 
the legal position that she could not blend 
such a property with joint family pioperty. 
Therefore, it is not possible to hold that 
the property in schedule B (b) had been 
blended and had become the joint family 
property. 


24. There was one aspect of the case which 
was vehemently pressed by Mr. V. Venkata- 
татар, the learned counsel for the p.aintiff 
first respondent. He stated that all the 
available evideace was only in the possession 
of the first defendant and that if he did nut 
produce the said evidence, adverse inference 








1. (1977) Tax. L. R. 1396: (1977) 4S. С. C. 154: 
109 I. T. R. 730:(1978) 15. C R. 329 : (1978) t 
S. C.J.335:(19783)1. 1. T. J. 445 : A. I R. 1977 
S. C. 2230, 
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should be drawn against him, and, in his 
submission, it should be inferred that the 
plaintiff's case that the family had an 
adequate income so as to leave a surplus to 
serve as a nucleus was proved. In this con- 
nection, he drew our attention to two 
decisions. Apartfrom the decisions cited 
above, we would examine other cases also, 
in due course. The first case relied on by 
him is Murugesam Pillai v. Manickavasaka 
Desika Gnana Sambandha Pandara Sannadhi 
and others!, That case related to one of the 
well-known Mutts in South Iodia viz, the 
Dbarmapuram  Adinam. One  Manicka- 
vasaka was the head of this Mutt. between 
1873 and 1888. Io 1875 one Arulananda 
raised a dispute regarding the headship of 
the Mutt and it ultimately ended in favour 
of Manickavasaka. In order to contest this 
litigation, the Mutt had to incur debts. On 
24th June, 1883, Manickavasaka executed a 
mortgage of certain lands for the amount 
due to the creditor who had advanced monies 
for the purpose of this litigation. On his 
death in 1888 his successor Sivagnana recog- 
nised the binding nature of the mortgege. 
This Sivagnana surrendered his headship in 
favour of Manickavasaka 11 who also recog- 
nised the validity of the mortgage debt. А 
suit was instituted by the creditor's family 
for recovery of the amount due under the 
mortgage, One ofthe issues was, whether 
the debt was borrowed for a purpose bind- 
ing on the Adinam. The High Court held 
that it was not proved that the loan was 
made for a binding purpose. The Privy 
Council reversed this decision. The Mutt 
did not produce the books which were main- 
tained by it and at pages 408 and 409 the 
Board observed as follows:- 


“The practice has grown up in Indian pro- 
cedure of those in possession of important 
documents or information lying by, trust- 
ing to the abstract doctrine of the onus of 
proof, and failing accordingly to furnish 
to the Courts the best material for its 








decision. With regard to third parties, 
1. (1917) I. L. R. 40 Mad. 402 : 32 M. L. J. 
159 :44 1. A. 98:А. І. Е. 1917 


THE MADRAS LAW JOURNAL REPORTS 


(1981 


this may be right enough : they have no 
responsibility for the conduct of the suit; 
but with regard to the parties to the suit 
it is, in their Lordships’ opinion, an in- 
version of sound practice for those desir- 
ing to rely upon a certain state of facts to 
withhold from the Court the written evi- 
dence in their possession which would 
throw light upon the proposition. The 
present isa good instance of this bad 
practice”, 


Their Lordships also observed that it was 
proved in that case that the Mutt had 
regular books and that the best assistance 
to a Court would have been a scrutiny of 
those documents. Their Lordships, there- 
fore, felt free to draw an adverse inference 
against the Mutt in that case, 


25. This decision has been quoted with 
approval in Gopal Krishnaji Ketkar ү. 
Mohamed Haji La'if and others. In that 
case the failure of the appellant to produce 
the account books admitted to be in his 
possession from which it could be seen how 
the income from the plot was dealt with was 
held to justify ап adverse inference to be 
drawn against him. 10 was contended in 
that case that a particular plot of land be- 
longed to the appellant and not to the Trust 
of which he was the Manager. He did not 
produce the relevant books and, therefore, an 
adverse inference was drawn against him and 
it was held that the property belonged to 
the Trust. There are two other decisions of 
the Ргїуу Council, which are relevant in this 
context. М 


26. In Bilas Kunwar v. Desraj Ranjit Singh 
and others?, the Privy Council pointed out 
at page 206 that it was open to a litigant to 
refrain from producing any documents that 
he considered irrelevant and that if the other 
litigant was dissatisfied it was for him to 








1. (1968) 3 S.C.R. 862: (1968) 2 S.C. J. 
934: A I R. 19685 C. 1413. 

2. L.R. 42 I.A 202: 22M. L. 3, 385:2 L.V, 
830: A.I, R. 1915 Р. ©. 96. 
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apply for an affidavit of documents, and that 
he could obtain inspection and production 
of all that appeared to him in such affidavit 
to be relevant and proper. If he failed so to 
do, neither he nor the Court at his sugges- 
tion was, their Lordships observed, entitled 
to draw any inference as to the contents of 
any such documents. This case was pressed 
into service in Gopal Krishnajee K:tkar v. 
Mohamed Haji Latif and others’, in favour of 
the individual, who contested the proposition 
that the property belonged to him and not 
to the trusts. In disposing of this conten- 
tion, the Supreme Court relied on ап un- 
reported decision of Shah, J in Civil Appeal 
No 941 of 1965 decided on 15th April, 1968, 
in which it was observed as follows :- 


“The observations of the Judicial Com- 
mittee in Bilas Kunwar’s case?, do not 
support the proposition that unless a party 
is called upon: expressly to make an affi- 
davit of documents and inspection and 
production of documents is demanded, 
the Court cannot raise an adverse inference 
against a party withholding evidence in 
his possession. Such a rule is incon:istent 
with illustration (g) of section 1:4 of the 
Evidence Act, and also an impressive body 
of authority”, 


We may thus leave aside|8i/as Kunwar’s case?, 


27. In Mahabir Singh у. Rohini Ramanadh- 
waj Prasad Singh, the Privy Council was 
concerned with the question whether one 
Misrilal was born to Thakur Gir Prasad 
Singh or belonged to another branch viz , of 
Shivbaran Singh. In that case the Subordi- 
nate Judge had commented on the non pro. 
duction of the horoscope and the books of 
account and held i? to justify the inferences 
unfavourable to the respondent before the 
Privy Council. On this aspect the Privy 
Council observed at page 91 as follows :- 


* As regards the horoscope and the books 

of account there seems little doubt that 
соз сыш ee 

1 (1965)3 S. C. R. 

2. 29M.L J. 335: 2 Tw. 830: (1915) 42 I. A. 


202 at 206 
3. (1933) 64 М.І. J. 413: 37 L.W. 521: AUR. 
1933 P. C. 87. 
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these existed, and that, if still available and 
produced, they would have been of impor- 
taace as evideuce. But the circumstances 
under which the Court would be entitled 
to draw inferences uufavourable to the 
respondent are provided for by section 114 
(2), Evidence Act, and the Court must be 
satisfied that the evidence could be pro- 
duced. The appellant has not ‘attempted 
to prove that the account books are in 
existence and could be produced It is 
most regrettable that the right of discovery 
is not fully taken advantage of in such a 
case as this, Where documentary evidence, 
if itis still available, might afford valuable 
evidence. But the appellant's failure to 
exhaust this source cannot be used against 
the respondent”. 


It is clear from the above eases that though 

the Court can raise an adverss inference 
against a party withholding evidence available 
with him by reason of excessive reliance on a 

technical plea regarding the onus of proof, 

still it 1s necessary to prove that the relevant 
accouat books were in existence, and could bèj 
produced. P W. 1 of course, stated that a l 
the account books were with the first defen- 
dant. His evidence has not been accepted by 
the Court below as truthful and there is no 
reason to hold that as far as this part of 
his evidence is concerned, the deponent 
was making ап exception and was 
Speaking the truth Both Mr V. Venkata- 
raman, who appeared for the plaintiff and 
Mr. G. M, Nathan, who appeared for the 
second defendant, relied on the evidence of 
the first defendant bimself as D. W 4, who 
stated in his deposition that tbe father died 

in 1961 in his house and that the father had 

left the records. He added that those records 

are not now available with nim and taat 

whatever he had filed as exhibits in this case 

were taken from the files kept in his cinema 

theatre. He stated also that hehad kept on 
file the records in kis cinema theatre and 

that for each section there wasafile He 

admitted that there were records from the 

commencement of the cinema theatre and 
that he could produce them Не, however, 
denied that there was any account for the 
touring cinema business. 
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28. The contention for the first respondent 
was that the appellant was relying on a 
technical plea of onus of proof and was pro- 
ceeding as if it was not necessary for him to 
produce the account books. He commented 
that it was this kind of practice that had 
been deprecated by the Privy Council and 
the Supreme Court in no uncertain words ; 
and that che appellant cannot now be heard 
to any that it was the plaintiff who has to 
prove how these monies for the construction 
were raised. In this connection our attention 
was also drawn to the fact that there wasa 
notice to produce the relevant files and the 
account books by the counsel for the second 
defendant to the first defendant. 


29. We are unable to hold that this notice 
to produce the documents given by the 
learned counsel for the second defendant can 
in any manner assist the plaintiff It was for 
the plaintiff to show that the cinema 
theatre owed its origin to the ancestral joint 
family resources. If really the plaintiff con- 
sidered that there were account books or 
other files which weuld go to establish 
his case, itis he who should have taken 
action and called upon the first defendant to 
produce the relevant documents. Even pro- 
ceeding on the basis that an adverse 
inference was to be drawn against the first 
defenda .t by reason of the notice to produce 
the documents not having been complied 
with, the infereace to be drawn caunot be in 
favour of the plaintiff. It can only bein 
favour of the second defendant, who had 
given the notice. The second defendant’s 
case was that this cinema theatre was con- 
structed out of the joint resources of himself 
and the first defendant. He denied that the 
cinema theatre belonged to the joiat family, 
as such. In paragraph 4 of his written state- 
ment he stated thus: 


“Ir is only out of the personal labour of 
this defendant and ош of the joint efforts of 
defendants 1 and 2, the said cinema theatre 
has been constructed and is being run by 
vefeadaats 1 aad 2 Neiiher the plaintiff 
nor any other member of the family has 
got anythiag to do with the said theatre 
described in item (f) of Schedule *B' to 
the plaint’’. 
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The notice to produce the documents was 
thus apparently to support the second defen- 
dant’s case that it was the joint property of 
defendants 1 and 2 and not thejoint family 
property. If, therefore, any adverse infer- 
ence isto be drawn against the plaintiff 
from the non-produstion of the documents 
called for, then the inference could only be 
that che property was the joint property of 
defendants I and 2. The case of the second 
defendant that the theatre was the joint 
property of defendants 1 and 2 and that it did 
not belong to the joint family has been 
negatived by the Court below. It has also 
been held that the proparty belonged to the 
family, as such. The second defendant has 
not come forward with any appeal or any 
cross-objections. In these circumstances, 
even assuming that we draw any inference 
that the cinema theatre is the joint property 
of defendants 1 and 2, it is not going to 
assist us in the decision of the dispute now 
before us viz., whether the property belonged 
to the joint family or not. The adverse 
inference could only be that the property 
did not belong to the joint family. 


30 The timing of this notice to produce is 
also significant. The plaintiff's evidence as 
P. W. I was closed on 6th December, 1975. 
D W. I (the second defendant) gave evidence 
on 10-h December, 1975 and his evidence 
was closed on 23rd December, 1975. D. W.2 
was examined on 2ad January, 1976 and 
D W. зоп 3rd January, 1976 The first 
defendant gave evidence as D. W. 4 on Sth 
January, 1976 His evidence was continued 
on 6th fanuary, :976, 7th January, 1976 and 
8th January, 1976. At oae place in his evi- 
dence on 8 h January, 1976 he stated that 
there were account books, But a few 
sentences later he has also stated that he did 
not have the account books The other two 
witnesses viz D Ws. 5 and 6 were examin- 
ed on 9th January, 1976 The evidence of 
D W. 4is not clearto show that all the 
account books were with him. It contains 
some contradictions. At one place he stated 
that there were account books. At another 
place he stated that redid not have the account. 
books.. Theearlier version was that he had 
al] kinds of accounts and had kept them sepa- 


11] 


rately. The present notice to prcduce was 


- with reference to the files and the account 


books. His examination on 8th January, 
1576 could have been utilised to find out as 
to where the books were in a more thorough- 
going fashion rather than in the halting 
manner attempted by extracting two 
sentences from him about the availability of 
the account books. The plaintiff could also 
have attempted to prove (йе existence of the 
books by getting a Commissioner appointed 
to verify the existence of the books and to 
bring them to Court if they were there. From 
the vague evidence of D W. 4, we are not 
able to conclude that the account books 
in relation to this business, especially 
for the period of construction, were avail- 
able with the first defendens. It must be 
remembered that he was giving evidence in 
1976 and relevant books related to a period 
of 1947-48. The books to be produced 
should thus have been preseived for a period 
of 28 years, if they wereto beavailable. We 
are unable to draw any inference on the 
facts berein that there were such books pre- 
served for three decades nearly, and they 
were withheld from production by the first 
defendant. 


31. Mr Venkataraman contended also that 
the relevant income-tax assessment orders 
had not also been produced and that they 
would have thrown a flood of light on the 
availability of resources. On this aspect 
instead of asking us to draw an adverse 
inference, it would have been more useful if 
the plaintiff himself had applied to the 
Income-tax Authorities for copies of assess- 
ment orders Under Income-tax Act, 1961, 
there was a provision, section 137, which 
barred the disclosure of information con- 
tained ia any statement made to the Income- 
tax Officer or any document produced before 
the Income-tax Officer or any record of 
asseesment etc. This provision was deleted 
with effect from 1st April, 1964. Thus, the 
secrecy which shrouded the incom: -tax assess- 
ment orders and the supporting documents 
has been lifted and, therefore, the plaintiff 
could at least have made some effort at 
trying to get at the relevant materials 
from the  Income-tax Department and 
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having them produced before the Court. 
The plaintiff, heving regrettably failed 
to take advantage of this position and 
the right of discovery and inspection, cannot 
ask us to ignore his defaults and to draw 
adverse inferences merely on a theoretical 
assumption that there were certain records 
available with the first defendant and that 
they had not been produced 


32. The whole case of the plaintiff had thus 
ultimately to be rested on Exhibit A-1, dated 
30th May, 1948. That was a document 
creating a mor:gage in favour of one 
Ranganayaki Ammal. The executants of 
the document were Angammal, the mother, 
defendants 1 and 2 and the plaintiff The 
document recited that the scheduled pro- 
perty belonged to Angammal as her self- 
acquisitions. That is the property measur- 
ing 13 acres and 70 cents described in 
schedule B (b). It further recites that on 
19th November, 1947, a lease had been 
granted in respect of 64 cents of land in 
favour of the first defendant asd the con- 
struction thereon. It is added that the 
landed property which was a self-acquisition, 
and the cinema theatre, which was common 
to the family, were offered as security fora 
sum of Rs. 15,000 advanced on that day by 
the said Ranganayaki Ammal. 


33. The case of the plaintiff is that by 
reason of Exhibit А-1 this property had 
clearly assumed the character of a joint 
family property. It was in this connection 
that several decisions on the question of 
blending rendered under the Indian Income- 
tax Act of 1922, were brought to our notice. 
One of those decisions was of this Court ia 
Subramania Iyer v, Commissioner of Income- 
tax, Madras! and this case was followed by 
the Andhra Pradesh High Court in Duggirala 
Sadcsi a Vittal V. Bolla Rattaluand others?, 
and it was held that a person might impress 
his self.acquired or separate property in 
whole or in part with joint family character 
by a de.laration of clear intention. It was 


ФФ 


1. (1955) 2 М.І. J. 405: 28 LT.R 352: A.T. Е 


1955 Мад. 623. 
2. (1957)2 An.W.R 16. 
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further observed that it was поё necessary 
that he should convert the entire self- 
acquired property into joint family property. 
By a statement in a deposition, an affidavit 
or a document, or by course of conduct he 
might alter the character of the self-acquired 
or separate property into joint family pro- 
perty, and no formalities were required for 
impressing the self-acquired property with 
the character of joint. family property. In 
fhat case it was held that the father had 
treated the particular property as the joint 
family property by including it in the parti- 
tion deed and taking it for his share and 
agreeing to pay a sum of Rs 500 to the son 
in lieu of the bouse, The proposition that 
no particular formalities aie required to 
impress the self-acquired property with joint 
family cbaracteris not in dispute. We do 
not, therefore find it necessary to go into 
the several decisions cited before us. 


:4. But the question before us is whether 
the recital in Exhibit A-1 can be said to be 
effective to convert the theatre, which was 
the separate property of the first defendant, 
into a joint family property. At the time 
when Exhibit А-1 was executed, the father 
of the plaintiff and defendants 1to 3 was 
alive. He was not a party to the said 
document. tt is only Angammal, the 
plaintiff and defendants 1 and 2, who 
have executed the document. When the 
father was alive, һе would ordinarily 
be the kartha of the joint familv, and if 
the property belonged to the joint family, 
it was he who should have executed the 
mortgage. If the mortgagee required, the 
other members of the family might have 
joined the execution of the deed, but the 
primary right to mortgage in respect of the 
‘joint family property was with him. He did 
not join in the execution. The plaintiff has 
alleged in the plaint that even during the 
lifetime of the father, it was the first defen- 
dant, who was acting as the kartha. The 
document doe: not suggest that the first 
defendant was acting as the kartha in execut- 
ing the document Thus, the basic ingredient 
toshow that the property is joint family 
property is absent in this case. In order 
that a property should lose its character as 
separate property and should assume the 
character of joint family property, as 
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discussed already, there must be evidence to 
show that the owner voluntarily threw the 
property into joint stock with the intention 
of abandoning all separate claims onit. We 
have thus to see whether there has been any 
conscious abandonment of the separate 
character of the property by the first defen- 
dant by throwing into the common hotchpot 
the said property. | 


35. Before we go into the question of 
blending, it may be pointed out that the very 
concept of blending involves that the pro- 
perty was initially the separate property 
of a particular member, who threw 
it into the common hotchpot In the 
present case the plaintiff does not 
allege that the property was ever the 
separate property of the first defendant. 
Thus, the concept of blending would be 
destructive of the plaintiff’s case as alleged 
in the plaint. 


36. Inthis connection we may examine two 
decisions, one of a Bench of this Court in 
Naina Pillai and others v. Daivanai Ammal!. 
That wasa case of karnam service inam 
which had been eufranchised. Oa enfranchise 
ment, the lznds formed the separate pro- 
perty ol the person in whose name they 
were enfranchised. The question was whether 
by reason of the property being dealt with 
as the joint family property, it had lost its 


character of  self-acquired property’ 
Madhavan Nair and Stone, JJ, referred to 
the fact thas in several documents 
the properties were treated as joint 
family properties and іп document 
after document they were described 


as ancestral joint family properties and 
deals with as such [n spite of these features, 
the learned Judges went into the question of 
blending and referred to a decision of Reilly 
J., in Periakaruppan Chetty v. Arunachalam 
Chetty?, in which it was observed that the 
separate property of a Hindu acquired the 
characteristics of his joint family, not by any 
physical mixing with his joint family or 
ancestral property, but by his own volition 
and intention, by his waiving or surrender- 
ing his special right init as separate property 
Е ONT 

1. (1936) 43 L. W 302 : A. I.R. 1936 Mad. 177 

2. ( 927)1,L R. 50 Mad. 582: 522 M.L.J. 571; A5: 
L. W. 688 : A, I. R. 1927 Mad. 676. 
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After referring to the above decision, the 


learned Judges observed at page 179 as 
follows :- 


““Тһе question is clearly one of intention: 
did the plaintiff's husband voluntarily 
` throw into the common stock the suit pro- 
perties knowing them to be his self-acquir- 
ed properties and intending to treat them 
as joint family properties? There is no 
evidence of any such intention on the part 
of the plaintiff’s husband in this case. 
The evidence only shows that the father 
of the plaintiff's husband treated the pro- 
perties as joint family properties (see 
Exhibit A-1 dated 11th September, 1892); 
and the sons thereafter continued to trea! 
the same ina similar manner, though by 
the process of enfranchisement on 9th 
May, 1891, the properties had become the 
separate properties of the plaintiff's 
husband. It does not show that at any 
time the plaintiff's husband abandoned 
his separate rights to the properties and 
surrendered them in favour of the family." 


37. lf in spite of the property having been 
dealt with in a number of documents, as if it 
was the joint family property, the inference 
was drawn that it had not lost its character 
as separate property, in our opinion, the 
inference in tbis case that the property 
continued to be the separate property of 
the first defendant is a fortiori as the descrip- 
tion is solitary and isolated. It is not 
possible to read Exhibit A-1 as if it discloses 
any intention on the part of the first defen- 
dant to abandon his separate rights, and to 
impress the.particula; property with the 
joint family character. 1$ was suggested for 
the first defendant, and his evidence also 
reiterates it, that the description was in 
pursuance of the desire of the mortgagee 
to see that no dispute was raised at the time 
of the recovery of the money due under the 
mortgage. 


38, Even Р №. І, who relies heavily on 
Exhibit A-1, has candidly admitted in his 
cross-examination that the recitals in 
Exhibit A-1 were incorporated at the behest 
of the mortgagee and that the loan could not 
have been raised unless the mortgagee's 
conditions were agreed to. à 


M, k. J.-9 
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39. In these circumstances, and in the 
absence of independent testimony, іё is not 
possible to draw ап inference either way. 
We would only state that Exoibit А-1 
cannot be taken as a conscious abandonment 
of the individual rights of the first defendant 
in the cinema theatre. 


40. In this connection, the learned counsel 
forthe first respondent, Mr. V. Venkata- 
ташап, sought to rely on a decision in 


. Mst. Ramrati Kuer v, Dwarika Prasad Singh 


and others!', The proposition for which the 
case was cited was that the first defendant 
must be presumed to know that the state- 
ment that he made was against his interest 
and that he cannot get away from the effect 
of the statement he had solemnly made. Їп 
that case Mst. Phulbehari Kuer executed a 
gift deed in favour of Ram Rati, her step 
daughter, claiming that she had inherited 
the property on the death of her husband 
Basudev Narain, who in his turn, had 
inherited it from his father Ram Ruch. The 
respondents, the sons of a brother of Ram 
Ruch, claimed title to the property and filed 
a suit challenging the gift deed on the 
ground that Basudev Narain had not survived 
Ram Ruch and, that, therefore, on the death 
of Ram Ruch in or about 1920, his daughter- 
in-law could not have inherited his property 
under the Hindu Law, as it then prevailed. 
Phulbeharj Kuer had filed asuit for recovery 
of the amount due under a mortgage in 
favour of her husband in 1924, and in the 
course of that suit she made a statement to 
the effect that her husband had predeceased 
her father-in-law, who, afflicted by thc brief 
on the death of his only son, disappeared 
and had not been heard of since. When that 
statement was made there was no dispute 
as to who died first, Basudeo-Narain, the 
son, or Ram Ruch, the father. The question 
before the Supreme Court was whether this 
statement in the mortgage suit was admis- 
sible in evidence, and whether the statement 
made by the donor in the gift deed was 
admissible to contradict the statement sho 
made in the mortgage suit. It was held 


———————————— 


1. (1967)1 S. C. R. 1*3:(1967) 2 S. C. J. 789: 
A. I. R. 1967 S. C. 1134. 
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that the statoment ín the mortgage suit, 
was against the proprietory interest of 
Phulbehari, as in the event of her husband 
Basudev Narain predeceasing his father, the 
last male holder would be the father-in-law 
and she, asthe daughter-in-law could not 
succeed to her father-in-law under the 
law prevalent then and that.{t would 
be admissible in evidence under sec- 
tion 32 (3) of the Evidence Act, as she 
was dead by that time. As between the 
two statements, one made іп the mortgage 
suit and the other in the gift deed, the 
Supreme Court held that the statement in 
the mortgage suit carried greater weight, as 
it was made a$ a time when there was no 
dispute in the family. The real question in 
that case was the determination of the rela- 
tive validity between the two statements, one 
made in the Court in a suit and another 
made in a document, which was challenged. 
As the statement made in the Court had 
. been made consciously, and not at the 
instance of anyone, she was, thus, presumed 
to know that the statement was against her 
proprietory interest and that it was relevant 
as an admission. 1 was in that context 
that their Lordships held that the earlier 
statement at a time when there was no dis- 
pute had to be preferred to the statement 
contained in the gift deed, which was con- 
tradictory to the earlier statement. We do 
not consider that this decision lays down any 
universal proposition of law as if the state- 
ment contained in any document cannot be 
examined to find out whether it represented 
the truth or not. In fact, in the said case 
their Lordships stated that the question 
whether the statement was made consciously 
with the knowledge that it was 
against the interest of the person making it 
would be a question of fact in each case, and 
that it would depend in most cases on the 
circumstances in which the statement was 
made. In the present case we are unable to 
hold that the first defendant made any con 
scious statement against his own interest in 
Exhibit A-1. The occasion when the state- 
ment was made also goes to show that it was 
made when the first defendant was badly in 
need of funds for construction of the theatre. 
It would not thus be a voluntary statement 
made with a view to abandoning his indi- 
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vidual rights. We do not consider that the 
said decision, in any manner, weakens the 
proposition laid down in Naina Pillai and 
others v. Daivanai Аттаћ. 


41. Inallcases of blending we have te 
examine whether the document embodies af 
conscious statement abandoning the indivi- 
dual right and conferring rights on the joint 
family. If there is no conscious abandon- 
ment of the individual right or the circum- 
stances do not show that there could not 
have been any conscious abandonament, then it 
would be futile to rely on a vague statement 
made in such a document. 


42, The conduct of the parties subsequeni 
to this document does not show that there 
was any such blending as contended by the 
plaintiff. The second defendant himself 
claims that the property does not belong to 
the family. Thus, the whole сазе 
rests. on. the testimony of the plaintiff 
as to the effect of Exhibit А-1. 
The licence continued to stand in the 
individual name. There is no evidence of 
апу participation by the members of the 
joint family in the affairs of this business. 
The subsequent litigation for eviction and 
the purchase of the property have all been 
attended to only by the first defendant. 
The plaintiff did not state that he had 
anything to do with this litigation or the 
purchase. In these circumstances, we are 
of the opinion that the first defendant con- 
tinued to be the owner of the cinema 
business and that the family had acquired 
no title to it. We, therefore, disagree with 
the finding of the Court below that the pro- 
perty described in schedule B (f) belongs to 
the joint family. 


43. The only question that now remains 
for consideration is whether the decree for 
accounting passed by the Court below in 
respect of the property їп schedule B (a) 
was proper ? 








1. (1936)43 L. W, 802; A. I. R, 1936 Mad. 177. 
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Хро rekvant portion of the decree reads as 
follows:- ` 
“that the first defendant be and is hereby 
liable to account for the income in 
schedule B (а) and B(f) properties 
mentioned hereunder”. 


As the properties in schedule B (f) have 
.been held to be the separate properties of 
the first defendant, there is no question of 
any accounting by him. As far as the 
properties in schedule B (a) are concerned, 
it is settled law that in the absence 
of proof of  misappropriation or 
fraudulent and improper conversion by the 
manager of a joint family estate he is liable 
to account on partition only for assets which 
he has received, not for what he ought or 
might have received if the family money had 
been profitably dealt with. Further, in the 
absence of any proof’ of malfeasance, a 
coparcener seeking partition is not entitled 
to require the manager to account for his 
past dealings with the family property. A 
coparcener seeking partition is only entitled 
to an account from the manager of the joint 
family assets as they exist at the time he 
demands partition and he cannot call upon 
the manager to account for his past dealings 
or to defend the propriety of his past trans- 
actions in respect of the family property, 
unless it is established that he had fraudu- 
lently misappropriated the family funds for 
his own benefit, See Balakrishna v. Muthu- 
sami! and also Jonnagadla Seethamma and 
another v. Jonnagadla Veeranna Chetty and 
two others?, See also Mulla’s Hindu Law, 
Fourteenth Edition, paragraph 238, page 297 
and N. R. Raghavachariar's Hindu Law, 
Seventh Edition, paragraph 280, page 297. 
AS there is no malfeasance made out on the 
facts herein, the decree for accounting for 
the past profits is, therefore, wrong. The 
plaintiff would be entitled to accounting 
from the date of the suit in respect of the 
family properties in respect of which a pre- 
liminary decree is passed. 


44, The result is that the appeal is allowed 
accordingly; but in the ‘circumstances with 
no order as to costs. 

1. (1930) I. L. R. 32 Mad, 271: 19 M. L.J. 70, 
. 2. LL. R. (1950) Mad. 1076: (1950) 2 M. L. J. 
21: 68 L, W. 569: А.І. В, 1950 Mad. 785, 
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45. After the judgment was pronounced, 
the learned counsel for the first respondent 
Mr V. Venkataraman asked for leave to 
appeal to Supreme Court under Article 134 
(A) read with 133 (1) (С) of the Constitu» 
tion of India. The whole case had to deal 
only with the question whether certain pro- 
perties were joint family properties ог 
the individual properties of опе of 

the members. The entire discussion із based 

only on the evidence and it is a question of 

fact that was decided by this Court. The 

question of onus is well-settled, as the dis- 

cussion would show., Learned counsel 

referred to the discussion on adverse inference 

to be drawn by reason of the non-produc- 

tien of the account books etc. by the first 

defendant-appellant based on the cases cited 

by him. Even here, we have relied on tho 

first respondent not establishing the existence 

of the account books and the vague nature 

of the evidence bearing on this aspect. We 

do not consider that this is a case in which 

leave to appeal to the Supreme Cours can бе. 
granted, as there is no substantial question 

of law of general importance that requires 

to be decided. The oral application is 

rejected. 


R. 9. Appeal allowed, 


o8 
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IN THE HIGH COURT OP jUDICA- 
TURE AT MADRAS. 


Present:—M. M. Ismail, CJ. and S. Nainar 
Sundaram, J. 


В. 5. Ranga of Vikram Productions 


‘A ppellant* 
v. 
M|s. Asha Films Exchange, Indore 
,. Respondent. 
and i 


M|s. Asha Films Exchange, Indore 

u^ Applicant. 

v. : 

B. S. Ranga of Vikram Productions 
Respondent. 


Arbitration Act (X of 1940), sections 17, 30, 
33—Scope of sections 17, 30 and 33. 


Clauses (а) to (c) of section 30 of the Arbi- 
tration Act, set out the grounds on which 


an award could be set aside; and section 33 - 


further adds that the challenge could be also 
with reference to the existence and the vali- 
dity of an arbitration agreement or an award. 
If no steps are taken to set aside the award 
under sections 30 and 33 of the Act, an un- 
assailable result must follow under section 17 
of the Act and such a decree is not open to 
challenge except by way of an appeal under 
the two erounds mentioned in the said sec- 
tion. Whatever may be the ground of im- 
peachment, it has got to be agitated under 
sections 30 and 33 of the Act and if there 
is an omission to do so, one cannot avoid 
the implications of section 17. Section 32 is 
mandatory in nature when it lays down that 
no suit shall lie on any ground whatsoever 
for a decision upon the existence, effect ог 
validity of an arbitration agreement award 
and it further says that no arbitration agree- 
ment or award he enforced, set aside, amend- 
ed, modified or in any way affected other- 
wise than as provided in this Act. Hence, 
invalidity or incompetency of reference and 
the rendering of an award on such reference 
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and the judgment and decree that follow could 
not be the subject-matter of challenge in any 
manner whatsoever except under proceedings 
under the Act itself, as exemplified in the 
provisions thereof. The provisions do not 
admit any qualification or exemption and the 
way to challenge the award has to be found 
under the Act itself, and the failure to take 
steps to challenge the award under the Act on 
the ground of any infirmity whatsoever must 
lead to the result under section 17. There 
is no escape from it and the decree passed 
under section 17, except by way of an appeal 
and that too on the grounds set out therein, 
cannot be challenged elsewhere on the ground 
that the reference is invalid and hence the 
award is invalid, - [Para, 11.] 


Cases referred to:— 


Bahadur Singh v. M. S. Dass, (1969) 2 
S.C.R. 432; Rabindra Deb Manna v. Jogen- 
dra Deb Manna, A. I. R. 1923 Cal. 410; 
Shib Kristo Daw v. Satish Chandra Dutt, 
(1912) I.L.R. 39 Cal. 822; Union of India 
v. Om Prakash, (1976) 3 S. С. R. 998: 
(1976) 4 S.C.C. 32: A.I.R. 1976 S. С. 
1745; Seethamma v. Annapurnamma, (1952) 
2 M. L. ]. 744: A. I. К. 1953 Mad. 544; 
Moolchand | Jethajee v. Rashid Jamshed 
Sons and Company, (1946) 1 M.L.J. 185: 
I.L.R. (1946) Mad. 840: 59 L.W. 143: 
А.Т.К. 1946 Mad. 346; A. R. Savkur v. 
Amritlal Kalidas, А.Т.К. 1954 Bom. 293; 
Saha and Company v. Ishar Singh, A.I.R. 
1956 Cal. 321; Shri Ram v. Shripat Singh, 
A.I.R. 1957 All: 106; Kiran Singh v. Cha- 
man Paswan, 1954 S.C.J. 514: (1955) 1. 
S.C.R. 117: (1954) 2 M.L.J. 60: AIR. 
1954 S.C. 340; Bombay Gas Company Ltd. 
v. Gopal Bhiva, (1964) 3 S. C. R. 709: 
A.I.R. 1964 S.C. 752. 


Appeal under clause 15 of the Letters Patent 
and Order 36, rule 1 of O.S. Rules against 
the order of Mr. Justice N. S. Rama- 
swami, dated 26th July, 1976, and made 
in the exercise of the Ordinary Original Civil. 
Jurisdiction of the High Court in Applica- 
tion Nos. 1931 and 1932 of 1976 in E.P. 
Nos, 25 and 26 of 1975 in C. S. No. 58 of 
1973 (District Court, Indore), 


II] 


M. К. Nürayanaswaml, for V. R. Biksheswa- 
ran, B. T. Seshadri and K. Raghunathan, for 
Appellant. 


Duleep Singh, for: Р. R. Varadarajan and 
Udairaj Gulecha, for Respondent. 


The Judgment of the Court was delivered by 


Nainar Sundaram, J.—These appeals are 
directed against the orders dated 26th July, 
1976, passed by N. S. Ramaswami, J., in 
Application Nos. 1931 and 1932 of 1976, on 
the file of the Original Side of this Court. 
The broad facts leading to the filing of these 
appeals are as follows: The respondent in 
these appeals is a film distributor, carrying 
on business at Indore and it shall hereinafter 
be referred to as the decree-holder. The 
appellant herein is a film producer in Madras 
and he shall hereinafter be referred to as the 
judgment-debtor. The parties entered into 
an agreement on 5th September, 1967, with 
regard to: a Hindi Film “Bhai Behen" pro- 
duced by the judgment-debtor. We are not 
concerned with all the clauses in the agree- 
ment governing the rights and liabilities of the 
parties and in these appeals, the controversy 
centres around the clause relating to arbitra- 
tion. There are two copies of the agree- 
ment and clause 19 in each of them, which 
relates to. arbitration, is divergently different 
from one another and we will have occasion 
to refer to this aspect subsequently in the 
course’ of this judgment. Obviously, dis- 
putes arose between the parties and the decree- 
holder, purporting to invoke clause 19 of the 
agreement, as per the copy thereof relied on 
by it, referred the matter to Central Circuit 
Cine Association, Bhusaval. The arbitra- 
tors rendered the award on 27th March, 1973, 
and that was the subject-matter of proceed- 
ings under sections 14 and 17 of the Arbitra- 
tion Act, 1940, before the District Judge, 
Indore, in Civil Miscellaneous Case No. 58 
of .1963, and that Court, on 16th December, 
1974, passed a judgment and decree in terms 
of the award. The decree-holder has pro- 
ceeded with the execution of the said decree 
in E.P. Nos. 25 and 26 of 1975, on trans- 
fer to the Original Side of this Court, the 
former E.P. for attachment and sale of the 
movable properties of the judgment-debtor 
and the latter for attachment and sale of the 
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immovable properties of. the judgment-debtor, 
The judgment-debtor filed two applications, 
Applications Nos. 1199 and 1202 of 1975, 
to declare the decree passed by the District 
Judge, Indore, as null and void and as such 
inexecutable. It was contended before the 
Master that the arbitrators. appointed by the 
decree-holder had no jurisdiction to pass an 
award in view of the relevant clause in the 
agreement, and as such the decree, based on 
such award, is null and void. The Master 
of this Court, by order dated 17th Decem- 
ber, 1975, allowed the applications, declaring 
the said decree to be null and void as hav- 
ing been passed without jurisdiction, uphold- 
ing the contention of the judgment-debtor. 
The Master further held that the District 
Court at Indore had also no territorial juris- 
diction to pass the decree, even though the 
judgment-debtor did not put forth such a 
contention. Application No. 1931 of 1976 
was preferred by the decree-holder by way of 
an appeal as against the order of the Master 
in Application No. 1202 of 1975 and Appli- 
cation No. 1932 of 1976 was preferred by 
the decree-holder by way of an appéal as 
against the order of the Master in Applica- 
tion No. 1199 of 1975. N. S. Ramaswami, 
J., considered the matter in the light of the 
contentions raised before hím and found justi- 
fication to set aside the orders passed by the 
Master in the applications referred to above. 
The learned Judge opined that in the present 
proceedings one is really not concerned as to 
whether the arbitration award itself was one 
without jurisdiction, for it has resulted in a 
decree; the question whether the award. was 
passed without jurisdiction is one to be. urged 
in the Court where the award was filed; and 
the judgment-debtor had raised the same їп. 
the District Court, Indore (where the award 
was filed), in a way, but inspite of that, the 
Court passed a decree on the award. The 
learned Judge, therefore, dealt with the ques- 
tion as to whether the decree itself was one 
passed without jurisdiction. The question 
seems to have been argued before the learned 
Judge on the contention that the District 
Court, Indore, had по territorial jurisdiction 
in view of the relevant clause in the agree- 
ment between the parties and the learned 
Judge, applying the well-known ratio in the 
light of section 21 of the Code of Civil Proce- 
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dure, déclinéd to accept the plea that the 
decree i in question. could be impeached asa 
nullity: ‘in execution proceedings оп the 
ground that it was “passed by. a Court having 
no territorial jurisdiction. 


2. In the present appeals, the only polar 
that was argued before. us, is having reference 
to the relevant: clause 19 in the agreement 
between the parties, the very: reference to arbi- 
tration of the matter to the Joint Tribunal of 
the Central Circuit Cine Association, Bhusaval, 
was incompetent and invalid; the award pass- 
ей Ьу such arbitrators із а nullity and hence 
the decree passed on the award is also ‘a 
nullity and could be рК in execution 
Proceedings: 


3. To appreciate and ‘deal with’ this conten- 
tion, it will be necessary for us to. refer to the 
relevant clause 19 in the, agreement: between 
the parties. As we adverted. to earlier, there 
are two copies of the agreement. In the 
course of.the execution proceedings before 
the Master of this Court, the judgment-debtor 
produced and marked Exhibit. R-2 a copy of 
the -agreement. dated 5th September, 1967: 
Clause 19 thereof reads as follows: 


“ш сазе, апу, dispute arising out of these 
' presents or the interpretations -of any clause 
‚ of this agreement, the same ‘shall be refer- 
red to the arbitration. each party appointing 
one arbitrator, as,per Indian Arbitration 
Act or any. modifications thereof, and their 
decision will be binding on both the par- 


ties; For all such arbitration, the |с, 


tion shall’ be the city of Madras. 
. jurisdiction of, this n is Madras 


only”. . ua 


4, A controversy ^ "Was sought’ to be raised 
before’ us' that this ^ is not the. true. and 
соїгесї copy of the agreement between the 
parties and pursuant to orders obtained. from 
this Coárt, thé entire records connected with. 
the arbitration proceedings before the Central 
Circuit-Cine Association, Bhusaval, have been 
summoned and placed, before us, ' So also 
the records. from the Income-tax Officer, G 
Ward, Circle I, Indore, have been produced 
before us. In, Һе said records, we find 
copies of the agréetiient " ‘dated 5th Septem- 


ber, 1967 апа: clause 19. іл each of tho said. 


copies. ‘reads as follows: 
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“Th case of disputes arising out of these 
presents or concerning interpretations: of any 
clause of this agreement, the same shall be 
referred to the recognised arbitration in the 
film Trade prevalent in the area of distribu- 
tion under these presents. The decision of 
such Arbitrator shall be binding on both the 


parties to this agreement”. 


Erom the above, it is clear that there is a 
material difference in the two.sets of copies 
with reference to arbitration. . The first ques- 
tion to be ‘considered is the actual terms of 
the agreement entered into between the parties 
in relation to arbitration. The original agree- 
ment has not been produced in any of the pro- 
ceedings апа опу. соріеѕ have been produced. 
As far as the proceedings in this Court are con- 
cerned, the judgment-debtor has produced a 
copy marked as Exhibit R-2 and' asserts that it 
isa correct copy of the agreement and the 
decree-holder having not taken any objection to 
the correctness of the said copy, the Court will 
bave to proceed on the: basis of the correct- 
ness of that copy alone. ‘As against this, 
thé; decree-holder contends that the copy filed 
by it before the Arbitrators and before the 
Income-tax Officer: constituted the correct 
copy, that the same had been produced at. the 
earliest possible opportunity and that there- 
fore the Court must accept the' same as the 
correct copy. The learned: counsel for the 
decree-holder further contends that before the 
Income-tax .Officer, Indore, the decree-holder 
had filed a‘ copy of the agreement along with 
the balance-sheet for the year ended 31st 
March, 1968, and thus the correct copy had 
come into existence at the ‘earliest possible 
time: ` The learned counsel furthér draws our 
attention. to ће fact that in the affidavit filed 
by the ‘judgment-debtor before the District 
Court, Indore, he’ had referred to the agree- 
ment dated 8th July, 1970: ‘It is the admit- 
ted case of the parties that theré is no 

ment between the parties dated 8th July, 1970, 
and: the ‘date ‘8-7-70’ finds a place in 
rubber -stamp on the copy of the agree- 
ment filed by the decree-holder before the arbi- 


. trators and consequently the judgment-debtor 
. Should have known the contents of the agree- 
ment filed'before the Arbitrator and that is the ` 


reason why he has referred 10 the date of the 
agreement as 8th July, 1970. It is further 


u) 


contended that {Де judgment-debtor bas not 
raised any objection to Ше correctness of that 
copy filed before the Arbitrators and there- 
fore the clause contained in that copy of the 
agreement must be taken to be the correct 
clause agieed to between the parties. What 
exactly were the terms of the clause relating 
to arbitration agreed to between the parties is 
of fundamental importance in this case, be- 
cause if the clause is, as contained in the 
copy filed by the decree-holder, no objection 
can be taken to the arbitration proceedings 
and the resulting award. Оп the other hand, 
the question of any defect in the arbitration 
proceedings and the resulting award will arise 
only if Exhibit R-2 constitutes the correct 
copy of the agreement entered into between 
the parties. In view of this, at one stage we 
were inclined to remand the matter to enable 
the parties to produce the original of the 
agreement. However, both sides represented 
to us that it is not possible—tbe judgment- 
debtor putting forward the contention that 
inspite of his repeated requests to the decree- 
holder, the decree-holder had not returned to 
the judgment-debtor one of the signed copies 
of the agreement, and the decree-holder 
putting forward the contention that according 
to its auditors, the original had been filed 
before the Income-tax authorities. 


5. There is one other aspect which should 
weigh with us, while considering this ques- 
tion. The judgment-debtor in paragraph 4 
of his affidavit filed in support of the applica- 
tions before the Master, 
as follows: P 
“Quite contrary to the terms of an agree- 
ment entered into between me and the 
Respondent firm on 5th September, 1967 
(a true copy of this agreement is filed here- 
with as Annexure-B) for the Hindi talkie 
picture Bhai Bahen for the territories of 
C. I., the Respondent referred the alleged 
.dispute for arbitration to the Joint Tribu- 
nal of Central Artist Cine Association and 
All India Film Producers Corporation, 
although in the ‘said agreement it was 
. provided that an arbitrator should be 
appointed at Madras’ for deciding any dis- 
‘pute that might be raised. On the basis 
- of an ex parte award obtained by the Res- 
pondent given by an arbitrator, who had 


has specifically stated. 
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no jurisdiction to hear the alleged dispute 
and pass an award, obtained an er parte 
decree in the District Court at Indore. The 
said decree is null and void and is unexecu- 
table", 


The copy of the agreement annexed to the 
affidavit is the same as Exhibit R-2. 


6. In paragraph 6 of the common counter- 
affidavit filed by the partner of the decree- 
holder, while refuting the allegations of the 
judgment-debtor in paragraph 4 of his affida- 
vit referred to above, the averments run as 
follows: | “чар 


ze Lee "a 


“I state that the allegations made in para- 
graph 4 of the affidavit are also contrary 
to the facts and circumstances of the case. 
The Respondent herein was perfectly right 
in filing a claim before the arbitrators and 
the arbitrators rightly passed the award 
‘after die notices to the defendant and since 
the award was passed at Indore, the Court 
at Indore rightly passed a decree in terms 
ofthe award. As such the decree .is 
perfectly executable by this ^ Hon'ble 
Court as there is no lack of  jurisdic- 
tion on the part of the Court that 
passed the decree. I state that it is in- 
correct to say that the decree is null and 
void and it is unexecutable. I emphatically 
state that the objection regarding the terri- 
torial jurisdiction does not go to root of 
jurisdiction and therefore the validity of 
decrée cannot be challenged on that ground 
in execution proceedings. I further state 
that the objection as to local jurisdiction 
does ‘not stand. on the same footing as the 
objection to the competency of a Court to 
‘try a case. I submit that the executing 
Court cannot go beyond the decree and the 
'executing Court has to execute the decree 
as it stands. The petitioner herein can 
raise this objection only in the trial Court, 
i.e., the Court that passed the decree and 
the same point cannot be raised in the exe- 
cution proceedings. I state that the Dis- 
trict Court at Indore "has an unlimited 
pecuniary jurisdiction and is also a compe- 
tént Court which has passed the decree and 
does not lack in inherent jurisdiction". . 


7. The decree-holder did пої attack tlie 
copy of the agreement produced by the judg- 


12 . THE BADRAS LAW JOURNAL REPORTS 


ment:debtor as not the ‘true and .correct 
copy, of the -agreement entered into between 
the. parties... We find that the copy of the 
agreement has been marked as Exhibit R-2 
without any objection by the  decree-holder 
_ and the controversy has been dealt, with both 

by the Master of-this Court and by N. S. 
Ramaswami,- J., taking Exhibit R-2 as the 
true copy of the agreement between the par- 
ties.. In the said circumstances, we have no 
other alternative but to proceed on the basis 
that Exhibit R-2 is the correct copy of the 
agreement between the parties and for the 
purpose of deciding the question relating to 
arbitration its invalidity or incompetericy we 
are, obliged «to refer to Exhibit R-2 alone, 
even though, we,do not express any final 
opinion, on the same. 


8. Then the question is: "Could the vali- 
dity of the reference to-arbitration to the said 
arbitrators, :rendition of-the -award by the 
said arbitrators- and. the decree that followed, 
be impéachéd -in execution. proceedings?" 
Before-we deal with this question, we may 
have to examine-the scheme of the relevant 
provisions of the Arbitration Act, X of 1940, 
héreinafter referréd to as the Act, Chapter. II 
of'the Act deals-with arbitration without inter- 
vention of:a:Court. We àre.not concerned 
with-áll.the provisions -contained in the: said 
Chapter and it is sufficient for our purpose 
if we refer ‘to -sections 14:and 17 thereof. 
Section 14 (1) ‘delineates as:to’ what the 
arbitrators or umpire should do on. their mak- 
ing ‘the award: and it enjoins them to sign it 
‘and give notice in writing to the parties of 
the ‘making. and ‘signing thereof. . Section .14 
(2) “enjoins the arbitrators. or umpire at the 
request of any party to- the abitration agree- 
ment‘or any person claiming under such party 
ör if зо directed-by ‘the Court, to cause the 
award or a signed copy of it together with the 
relevant documents to be filed in the Court. 
The Court shall-thereupon give notice to the 
parties of the filing of the award. Section 14 
(3) deals with a special case stated by the 
arbitrators or umpire under section 13 (6). 
Section 15 deals with the power of the. Court 
to modify,the award and section 16 deals 
with the power of the Court to remit the award. 
Séction 17 is more relevant and it is better 
to-have it extracted for a better appreciation 
of the implications thereof: - 
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“Where the Court.sees йо cause to. remit 
the-award. or ‘any of the matters: referred {о 
arbitration for reconsideration or to set 
. aside the award, the Court shall,- after -the 
time for. making an.application.to set-aside 
the award has.expired, or such application 
having. been -made, after refusing it,- pro- 
ceed to -pronounce judgment according. to 
the -award, .and - upon-the -judgment so 
pronounced a decree- shall follow, and no 
appeal shall lie from such decree except om 
.the ground that it isin excess of or not 
otherwise, in accordance with the award", 


The other relevant ѕесііойѕ are sections 30, 
32 and 33 found in Chapter V of the Act 
and they read as follows: ` А 


Section 30.—‘An award shall -not be set 
aside except. on one or more of- the follow- 
ing grounds, namely:— | 


(а) that an arbitrator or umpire has 'inis- 
conducted himself or the proceedings; 


(b) that an award.has.been. made. after the 
issue of. an order by the Court. supersed- 
ing the arbitration or after arbitration pro- 
nd have become.invalid. under sec- . 
tion 35; 


(c) that an award ` has been improperly 
procured or is otherwise invalid". ' ' 


Section 32:—“Notwithstanding any. law for 
the time being in force, no suit shall lie on 
any. ground whatsoever for a decision upon 
the existence, effect or validity of an arbi- 
tration .agreement or award, nor. shall any 
arbitration agreement or award be. enforced, 
set aside, amended, modified or in any way 
affected otherwise than.as provided in this 
Act", i 


Section 33.—'"Any party to an arbitration 
agreement or any. person claiming under 
him desiring to challenge the existence or 
validity of an arbitration agreement or an, 
award or to have the effect of either deter- 
mined shall apply to the Court and the 
Court shall decide the question on affidavits: 


Provided that where the Court deems it 
just and expedient, it may.set down the 
application for hearing on other evidence 
also, and it may pass such orders: for dis- 
covery and particulars as it may do: in a 
suit.” . E" К 


И) 


9. Even a bare reading of section 17 leaves 
no room for doubt that if the Court sees no 
cause to remit the award on any of the matters 
referred to arbitration for reconsideration 
under section 16 or to set aside the award, 
the Court, after the time for making an appli- 
cation to set aside the award has expired or 
‘such application having been made, after re- 
fusing it, has no other alternative but to pro- 
ceed to pronounce judgment according to the 
award and upon the judgment so pronounced 
a decree shall follow. It further lays down 
‘that no appeal shall lie from such decree 
except on the ground that it is in excess of 
ог not otherwise in accordance with the 
award. 


10. In this particular case, when the award 
was filed in the District Court of Indore and 
‘the judgment-debtor was given notice of the 
‘same, he filed on 17th August, 1974, before 
the District Court of Indore a counter putting 
forward the contention that the application 
under section 14 of the Arbitration Act, 
deserved to be dismissed. In the said counter 
he stated that the agreement entered into be- 
tween the parties on ‘8th July, 1979" provided 
that in case of any dispute arising between 
the parties, the same shall be referred to arbi- 
tration, each party shall appoint one arbitra- 
tor and their decision will be binding on the 
parties and that for all arbitration the jurisdic- 
tion shall be the City of Madras only. Tt is 
‘further stated therein that in the light of the 
above arbitration agreement, the Indore Court 
had no jurisdiction to hear the application 
filed by the decree-holder, that the judgment- 
‘debtor never appointed the Arbitrator in 
question to be his Arbitrator and that 
‘therefore the award passed by the Arbitrator 
was null and void, as he had no jurisdiction 
‘to give the same. The third contention put 
forward before the District Court of Indore 
"was that the award was not given on the pro- 
per stamp paper and that therefore it could 
not be taken into consideration. We are 
mentioning this only for the purpose of 
‘pointing out that the judgment-debtor had 
participated in the proceedings before the 
District Court, Indore, upto a stage and re- 
‘mained ex parte thereafter and he had the 
‘opportunity of filing an application under 
‘sections 30 and 33 of the Arbitration Act, 
for setting aside the award. | 
MLj—10 
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11. In the instant case, the power under 
section 16 has not been exercised by the 
Court, namely, the District Court at Indore, 
whose decree is the subject-matter of execu- 
tion in the present proceedings. Equally so, 
no application has been filed to set aside the 
award on any of the grounds contemplated 
either under section 30 or under section 33 of 
the Act. There is no dispute before us that 
at the time when the District Court, Indore, 
pronounced the judgment which was followed 
by the decree, the time for making an appli- 
cation to set aside the award had expired. 
No appeal has been preferred against such 
decree even on the ground that it is in excess 
of or not otherwise in accordance with the 
award. The language of the section is un- 
ambiguous and must lead one to the conclu- 
sion that such a decree, in the said circum- 
stances, must have become final and cannot 
be impeached. Clauses (a) to (c) of sec- 
tion 30 set out the grounds on which an 
award could be set aside; and section 33 fur- 
ther adds on that the challenge could be also 
with reference to the existence and the vali- 
dity of an arbitration agreement or an award. 
Clause (c) of section 30 has come up for 
consideration in judicial  precedents, as to 
whether invalidity of reference would fall 
within the meaning of the expression “ог is 
otherwise invalid” found in the said clause. 
We shall presently refer to them. If no steps! 
are taken to set aside the award under sec- 
tions 30 and 33 of the Act, an unassailable 
result must follow under section 17 of the 
Act and such a decree is not open to chal- 
lenge except by way of an appeal under the 
two grounds mentioned in the said section. 
Whatever may be the ground of impeach- 
ment, it has got to be agitated under sec- 
tions 30 and 33 of the Act and if there is 
an omission to do so, one cannot avoid the 
implications of section 17. Section 32 is 
mandatory in nature when it lays down that 
no suit shall lie on any ground whatsoever 
for a decision upon the existence, effect or vali- 

dity of an arbitration agreement or award and 

it further says that no arbitration agreement 

or award be enforced, set aside, amended. 

modified or in any way affected otherwise than 

as provided in this Act (Italics is ours). 

Hence, invalidity or incompetency of refe- 

rence and the rendering of an award on such 
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reference and the judgment and decree that 
‘\follow could not be the subject-matter of 
challenge in any manner whatsoever except 
under proceedings under the Act itself, as 
exemplified in the provisions thereof. The 
provisions do not admit any qualification or 
exemption and the way to challenge the award 
has to be found under the Act itself, and the 
failure to take steps to challenge the award 
under the Act on the ground of any infirmity 
whatsoever must lead to the result under sec- 
tion 17. There is no escape from it and the 
decree passed under section 17, except by way 
of an appeal and that too on the grounds set 
out therein, cannot be challenged elsewhere 
on the ground that the reference is invalid 
and hence the award is invalid. 


12. 'This view of ours, as we already pointed 
out, is not without the support of judicial 
precedents, including those of the Supreme 
Court. | 


13. In Bahadur Singh v. М. S. Dass’, dis- 
putes arose between the tenants and the land- 
lord; pursuant to an agreement between the 
tenants and the son of the landlord, the matter 
was referred to arbitration; an award was 
passed by the arbitrators which was signed by 
the arbitrators, the tenants and the son of.the 
landlord and it was attested by the landlord; 
the award was filed in Court under sec- 
tion 14 of the Act; the tenants and the son 
of the landlord stated in Court that they 
had no objection against the award; the Court 
pronounced judgment according to the award 
and a decree followed; when the landlord 
and the son applied for execution of the 
decree, the tenants: objected that: (i) the 
award was beyond the scope of the reference 
and was invalid and the decree based on the 
invalid award was void; (ii) the decree was 
passed in contravention of the Delhi and 
Ajmer Rent Control Act, 1952, and was void; 
and (iii) the landlord could not execute the 
decree. In the said context, at page 435 of 





the Report, the Supreme Court held as 


follows : 


“The following points arise for determina- 
tion in these appeals: (1) Can the objec- 


ee” 


1. (1969) 2 S.G.R. 482. 
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tion as to the validity of the award be raised: 
after the decree is passed on the award, 
and can the decree be pronounced to be a. 
nullity on the ground that it was based on. 
an invalid award;.(2) Is the decree direct- 
ing the tenants to deliver possession of the 
premises to the landlord a nullity on the 
ground that it was passed in contravention 
of the Rent Act; (3) Is this portion of the 
decree enforceable either by the landlord or 
by Muni Subrat; and (4) Is the decree in 
so far as it directs removal of the machi- 
nery valid and enforceable by Muni Subrat ?"" 


“The award was filed in Court under sec- 
tion 14 of the Arbitration Act, and om 
notice to the tenants and in their presence 
a decree was passed according to the award 
under section 17. It is not open to the 
tenants now to take the objection that the: 
award was in excess of the authority of the 
arbitrators or was otherwise invalid. Hav- 
ing regard to the scheme of sections 14 to 
17 and 31 to 33 all’ questions regarding 
the validity of the award had to be deter- 
mined by the Court in which the award was 
filed and by no other Court. An award 
which is invalid on any ground can be set 
aside under section 30. After a decree is 
passed on the award it is not open to the 
parties to the reference to raise any objec- 
tion as to the validity of the award. As 
between them the decree conclusively deter- 
mines that the award is valid. Nor can the 
decree be pronounced to be a nullity on the 
ground that the award was invalid. А 
decree passed on an invalid award, in arbi- 
tration in suits under the second schedule 
to the Code of Civil Procedure, 1908, stood 
on the same footing. See Rabindra Deb 
Manna v. Jogendra Deb Manna’, where 
Rankin, J., observed: An award made 
out of time. or otherwise invalid, is no 
longer a nullity: it is liable to be set aside 
by the Court, but, # not set aside, a decree 
made for its enforcement is not without 
jurisdiction. Shib Kristo Daw v. Satish 
Chandra Dutt? .” 





1. A.LR. 1923 Cal. 410, 413. 
2. (1912) LL.R. 39 Cal. 827. 


4 


u] 


14. In Union of India у. Om Prakash, 
there were applications for setting aside the 
awards and the contention raised was that 
the Court, after appointing an arbitrator 
under section 8 (2) of the Act, became 
functus officio and had no jurisdiction to refer 
the cases to the arbitrator, and the reference 
by the Coutt being without jurisdiction, the 
awards were invalid. The Supreme Court 
dealt with the question as to whether the 
awards could be set aside as invalid because 
the reference was incompetent and held that 
the matter would come within the scope of 
clause (c) of section 30 of the Act. The 
following observations of the Supreme Court 
at page 1749 are elucidative: 


“The words ‘or is otherwise invalid’ in 
clause (с) of section 30 are wide enough to 
cover all forms of invalidity including in- 
validity of the reference. We do not find 
any reason why the general and unqualified 
language of clause (c) should not include 
an award on an invalid reference which is 
a nullity”. 


15. Apart from the Supreme Court, tbe 
question had been the subject-matter of the 
decisions of ‘the High Courts also, including 
those of this Court. In Seethamma v. 
Anna Purnamma?, a Division Bench of this 
Court, consisting of Govinda Menon and 
Krishnaswami Nayudu, JJ., held that a suit 
in which the existence and validity of the 
teference to arbitration and the award ‘passed 
in pursuance of such arbitration is agitated is 
not maintainable. Govinda Menon, J., render- 
ing the judgment on behalf of the Bench, 
referred to the following observations occurring 
in an earlier Bench judgment in Moolchand 
Jethajee v. Rashid Jamshed Sons and’ Com- 


pany? :— 


“The Act of 1940 was intended to consoli- 
date and amend the Jaw of India relating 
to arbitration matters. The scheme of tbe 
Act is to prevent the parties to an arbitra- 
tion from agitating questions relating to the 
arbitration in any manner other than that 


———————————————M——————— 


1. (1976) 3 S.C.R. 998: (1976) 4 S.C.C.T32: 


А.Т.К. 1976 S.C. 1745. 


2. (1952) 2 M.L.J. 744: А.Т.К. 1953 Mad. 544. 
3. (1946) 1 M.L.J. 185 : LL.R. (1946) Mad. 


840:59 T.W. 143: A.I.R. 1946 Маа, 346. 
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provided by the Act. The suit which the 
appellants filed clearly raised the question 
with regard to the existence and validity 
of the award, and such a suit is expressly . 
barred by section 32". 


16. In A. R. Savkur v. Amritlal Kalidas", 
2 Division Bench of the Bombay High Court, 
consisting of Chagla, CJ., and Dixit, J., consi- 
dered the scope of sections 17, 30 and 33 of 
the Act and the following extracts from the 
judgment of Chagla, CJ., are enlightening: 


“Therefore, the scheme of section 17 is that 
after an award has been filed an opportunity: 
is given to the party challenging or disputing: 
the award to file an application to set aside- 
the award and the application has got to 
be filed within the period of limitation. If 
no application is filed, the party in whose 
favour the award is made is entitled to a 
decree upon the award, or if the application. 
is filed and has been dismissed on merits, 
then also the party in whose favour the 
award is, made is entitled to a decree. It 
is only when an application to set aside an 
award having been made in time and the 
application having succeeded that the party 
in whose favour the award is made is not 
entitled to a decree in terms of the award 
under section 17 It is well- 
settled that a decree which is a nullity may: 
be ignored and it is not necessary to have 
such a decree set aside. But what the: 
Arbitration Act, contemplates is that if an 
award.is on the file of the Court, unless 
Steps are taken to have that award set aside: 
a certain definite result must follow and’ 
that definite result is the result indicated’ 
by the Legislature in section 17. There- 
fore, it is not open to a’ party to assume 
that an award which has been filed and in 
respect of which a notice has been served’ 
upon him is a nullity. He must go to: 
Court and get it set aside, and the Legisla- 
ture in section 30 has stated the grounds 
on which the party can succeed in setting: 
aside an award". 


17. In Saha and Company v. Ishar Singh’, 
a Full Bench of the Calcutta High Court had’ 


eset nt n s n n ng 


A.I.R.1954 Bom, 293. 
A.I.R. 1956 Cal, 321. 
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occasion to consider the relative scope of 
sections 30 and 33 of the Act and the majo- 
rity of the Full Bench held that the Act con- 
templates that all applications challenging an 
award must be made under section 33 irres- 
pective of the ground of the challenge and 
that they must be applications for setting aside 
the award except in cases where the exis- 
tence of an award in fact is challenged; and 
the non-existence or invalidity of the refe- 
rence can be a ground for setting aside an 
award based on such invalid or non-existent 
reference including the case of an award in an 


arbitration without the intervention of „Ње 


ipie. 
| VM 


Court. 


18. In Shri Ram у. Shripat Singh, while 
considering the scope of the bar under sec- 
tion 32 of the Act, a Division Bench of the 
Allahabad High Court, consisting of Agarwal 
and Beg, JJ., held that no suit lies for declar- 
ing that the award is not binding or is other- 
wise invalid and this relief should be obtained 
‘by means of an application made within 30 
days of the receipt of the notice for filing of 
the award in Court under section 14 or if no 
such notice is issued, by means of an applica- 
tion under section 33 of the Act. 


19. The learned counsel for the judgment- 
‘debtor ‘very strongly relied on two decisions 
of the Supreme Court in support of his con- 
tention that the decree of the District Court 
of Indore is a nullity and therefore it is open 
to the judgment-debtor to challenge ‚ that 
decree at any stage. The first decision is 
Kiran Singh and others v. Chaman Paswan 
and others, and the second is the Bombay Gas 
Company Limited v. Gopal Bhiva and others. 
In the former case, it was observed: 


“Tt is а fundamental principle well-establish- 
ed that a decree passed by a Court without 
jurisdiction is a nullity and that its. in- 
validity could be set up whenever and 
wherever it is sought. to be enforced or 
relied upon, even at the stage of execution 
and even in collateral proceedings. А de- 
fect of jurisdiction, whether it is pecuniary 
or territorial, or whether it is in respect of 


1. A.I.R. 1957 All. 106. 
- 2. 1954 S.C.J. 514 : (1955) 





ISCR. 


1752 at 755. 


117: 
(1954) 2 M.L.J. 60: А.Т.К. 1954. S.G. 340 at 342. 
3. (1964) 3 S.G.R. 709 : A.I.R. 1964 S.G. 
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the subject-matter of the action, strikes at 
the very authority of the Court to pass any 
decree, and such a defect cannot be cured 
even by consent of parties". 


In the latter decision, it was observed: 


“There is no doubt that if a decree put in 
execution is shown to be a nullity, the exe- 
cuting Court. can refuse to execute it”. 


20. We are of the opinion that the decisions 
of the Supreme Court in these two cases will 
not be of any avail in relation toa decree 
passed on the basis of an award under sec- 
tion 17 of the Arbitration Act, 1940, having 
regard to the special provisions that have been. 
made in the Arbitration Act to enable a party 
to challenge the award before the award is 
made a judgment or decree of Court and the 
various circumstances mentioned in sec- 
tion 17 of the Arbitration Act, 1940, before 
the Court can pass a judgment and decree on 
the basis of the award. Further, as held by 
the Supreme Court in Bahadur Singh v. 
M. S. Dass, already referred to, the decree 
cannot be pronounced to be a nullity on the 
ground that the award was invalid. 


21. The position being clear as above, we ` 
do not find any warrant for interference with 
the orders of N. S. Ramaswami, J., on ће 
ground urged before us. Accordingly, these 
appeals fail and they are dismissed. But, in 
the circumstances of the case, we make по 
order as to costs. 


S.J. 





Appeal dismissed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—S. Natarajan and V. Sethuraman, 
JJ. rin did 


S. Subramania Pillai 
9. 


Velinintra Vinayagar, Soolapidari Amman, 
Sudalai Madaswamy, Mudivilanku Amman, 
Kankayan Kandan Sastha Deity, Variyoor, 
Kanniyakumari Village, Agasteeswaram 
Taluk, Kanniyakumari District, represent- 
ed by Trustees and others 


Respondents. 


Tamil Nadu Hindu Religious and Charitable 
Endowments Act. (XXII of 1959), section 6 
(11)—"Hereditary Trustee" — Meaning of— 
Trusteeship found to be hereditary—No scope 
for appointment of а non-hereditary trustee 
for the trust in the present case or for election 


of one. 


'The term "hereditary trustee" is defined in 
section 6 (11) of the Tamil Nadu Hindu 
Religious and Charitable Endowments Act. as 
meaning “the trustee of a religious institu- 
tion", the succession to whose office devolves 
by hereditary right or is regulated by usage 
or is specifically provided for by the founder, 
so long as such scheme of succession is in force. 


In a series of Judgments of our High Court 
it has been laid down that when members of 
a particular family alone were exercising rights 
of trusteeship, it would fall under the  cate- 
gory of hereditary trustee. The decisions 
have taken a consistent view that for heredi- 
tary trusteeship, it is not necessary that it 
should dévolve from father to son and so on. 
It is enough if by long usage the trusteeship 
remained with a particular family. As re- 
gards the person to act as trustee at any parti- 
cular point of time, it would be open to the 
family to decide Ше matter as and when the 
question arises. Therefore the mere fact 
that a member of the family acted as a trustee 
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.even before his father's elder brother, does 


not in any manner affect the hereditary princi- 
ple governing the trusteeship with reference to 
the trust under consideration. In the instant 
case having regard to the long usage from 
1911 it is manifest that their family has been 
managing the affairs of the trust. (Thus it 
is clear that the trusteeship in the present case 
is a hereditary trusteeship, that the trust is a 
public trust and the same is a denominational 
one. No time having been fixed for the 
hereditary trustee, he will hold office for life. 
There is no scope, in the circumstances for the 
appointment of any non-hereditary trustee or 
for the election of a trustee.) 


[Paras. 20 and 21.] 


Babu Gurukkal v. Commissioner, Hindu Religi- 
ous and Charitable Endowment Board, (1964) 
1 M. L. J. 384; Assistant Commissioner, 
Hindu Religious and Charitable Endowments 
v. D. Rajagopalan, A:.I.R. 1972 Mad. 104; 
Venkataraman v. Thangappan, A.I.R. 1972 
Mad. 119; O.S.A. No. 79 of 1951 re- 
ported only in Short Notes in (1951) M.W.N. 
(S.N.) 9 and Ranganatha Pillai v. Com- 
missioner, Hindu Religious and Charitable 
Endowments, (1979) 2 M.L.J. 23, referred to 
and’ followed. 


Cases referred to:— 


Babu Gurukkal v. Commissioner for Hindu 
Religious and Charitable Endowments Board, 
(1964) 1 M.L.J. 384; Assistant Commis- 
sioner, Hindu Religious and Charitable 
Endowments Department у. D. Rajagopalan, 
(1971) 84 L.W. 764: A.I.R. 1972 Mad. 
105; Venkataraman у. L. A. Thangappa, 
(1972) 1 M.L.J. 325: 84 L.W. 695: АТК. 
1972 Mad. 119; Ranganatha Pillai v. Com- 
missioner for Hindu Religious and Charitable 
Endowments, (1979) 2 M.L.J. 23; Kothanda- 
pani Mudaliar v. Area Committee, (1960) 
1 M.L.J. 176: 1.L.R. (1960) Mad. 468; 
Krishna Chettiar у. Raman Chettiar, (1962) 
1 M.L.J. 385. : 


Appeals against the decrees of the Court of 
the Subordinate Judge, Nagercoil, dated 30th 
March, 1976 and passed in O.S. Nos. 54 of 
1975 and 99 of 1975 respectively. 
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S. Sitarama Iyer, S. Rajarama Iyer and R. 
Sitaraman, for Appellant, 


Miss O. K. Sridevi, for Respondent. 
The Judgment of the Court was delivered by 


Sethuraman, J.—These two appeals have 
been filed by the same person who was the 
plaintiff in O.S. No. 99 of 1975 and the 
defendant in O.S. No. 54 of 1975 in the 
Court of the Subordinate Judge of Nager- 
coil. There is а temple group or complex 
with the deities of Velinintra Vinayagar, 
Soolapidari Amman, Sudalamadan and other 
deities in Variyoor, Kanyakumari village, 
Agastheeswaram Taluk, Kanyakumari Dis- 
trict. This is a temple which has been in 
existence for quite some time. One Kuttala- 
lingam Pillai and six others endowed cer- 
tain properties to this temple for offering 
daily neivedyam and for lighting in front of 
the several deities. The first document was 
executed on 3rd January, 1911, which was 
followed by three other documents, two of 
which were executed on 20th September, 
1921 and the other on the next day, namely 
21st September, 1921. The said  Kuttala- 
lingam Pillai who executed the document 
. dated 3rd January, 1911, marked as Exhi- 

bit А-1 along with others was managing the 
affairs of the trust for several years. On his 
death, his junior son Sivaramalingam Pillai 
was managing the said properties for several 
years. "Thereafter the father of Subramania 
Pillai who is the plaintiff in O.S. No. 99 of 
1975 and the defendant in O.S. No. 54 of 
1975 was the trustee. ‘Thereafter the plain- 
tiff (Subramania Pillai) claimed to have 
been in management of the suit properties. 
His case in the plaint in O.S. No. 99 of 
1975 was that the trust was a denominational 
trust of which the Saivait Vellalas of Vari- 
yoor were the beneficiaries and that he was 
the hereditary trustee from the year 1951. 
It is further stated in the plaint that the Hindu 
Religious and Charitable Endowments Depart- 
Ment appointed defendants 1 to 3 in O.S. 
No. 99 of 1975 as trustees and that they 
began to interfere with the plaintiff’s manage- 
‚ ment of the trust properties. The plaintiff 
(Subramania Pillai) claimed that he was the 
trustee of the properties and that defendants 
1 to 3 herein had no right to interfere with 
his management. Defendants 1 to 3 in their 
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joint written statement denied the plaintiff's 
claim that he was a hereditary trustee. 
According to them, his right as hereditary 
trustee had been rejected by the authori- 
ties of the Hindu Religious and Charitable 
Endowments Department. It was also point- 
ed out that the fact that the plaintiff was not 
the hereditary trustee had also been affirmed in 
other proceedings. The other defendants 
herein were lessees of the properties belonging 
to the trust. Defendants 1 to 3 herein further 
claimed that they had been elected as trustees 
and that they were entitled to be in posses- 
sion. They therefore resisted the suit for 
declaration that the plaintiff was the trustee 
of the suit institution and for an injunction 
restraining them and others from interfering 
with the possession of the plaintiff herein. 
The other defendants alleged that they were 
paying the rent regularly to the trust and that 
there was no cause of action against them. 


2. Defendants 12, 29, 30, 31 and 32 in O.S. 
No. 99 of 1975 in their joint written state- 
ment supported the case of the plaintiff 
herein. 


3. The following issues were framed for 
trial as arising out of the pleadings:— 


lY. Whether the defendants 1 to 3 are the 
duly elected trustees of the suit trust? 


2. Whether the plaintiff is the hereditary 
trustee of the suit trust? 


3. To what relief the plaintiff is entitled? 


4. O.S. No. 54 of 1975 was filed by the 
three persons who are defendants in O.S. 
No. 99 of 1975. They filed the suit for a 
declaration that they were the duly elected 
trustees of the suit trust, and prayed for an 
injunction restraining the defendant herein 
(Subramania Pillai) from interfering with 
their administration of the trust and its pro- 
perties. The case set out by them in the 
plaint was that there was a public trust in 
relation to the five temples at Variyoor. The 
trust was for the benefit of Saivait Vellalas 
residing in the village. The plaintiffs herein 
and one Chudala Pillai were acting as trustees 
from 10th December, 1962, as they had been 
appointed by the Area Committee under the 
Tamil Nadu Act XXII of 1969. The defen- 
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dant's (Subramania Pillai) proceedings in 
relation to the said appointment having be- 
come unsuccessful, they stated that the defen- 
dant herein had absolutely no right as a 
hereditary trustee and that the defendant 
should not interfere with their possession of 
the temple and its properties. 


5. Тһе defendant Subramania Pillai denied 
the allegations of the plaintiffs herein and 
contended in his written statement that he had 
been recognised as a trustee of the trust in 
many proceedings and that the plaintiffs’ 
claim was barred by res judicata. The 
appointment of ‘plaintiffs 2 to 4 as trustees 
by the Area Committee was characterised as 
ilegal as the Hindu Religious and Chari- 
table Endowments Department had no power 
to appoint a trustee in relation to a denomina- 
tional trust. 


6. In this suit, the following issues were 


framed for trial :— 


1. Whether the plaintiffs are validly 
elected trustees or not? 


2. Whether the plaintiffs are entitled to 
get an order of injunction restraining the 
defendant from interfering with the adminis- 
tration of the plaint trust and plaint sche- 
dule properties? 


3. Whether the defendant is a hereditary 
trustee as alleged? 


4. Whether the plaintiffs are entitled to 
the declaration prayed for? 


5. Whether the defendant is entitled to 
interfere with the plaintiff's administration 
of the trust? 


6. To what relief the plaintiffs are entitl- 
ed? ЖА 


7. What is the order as to costs? 


7. There was another suit which was num- 
bered as O.S. No. 32 of 1976, filed by the 
third defendant in O.S. No. 99 of 1975. 
"That suit was also tried along with the two 
suits out of which these two appeals arise. 
However, as the said suit is not now in appeal 
before us, we do not think it necessary to go 
into the details of the said suit. It is 
enough if we mention that the prayer in 
the said suit filed by one Avudanayagam 
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Pillai, was for an injunction restraining the 
defendant Ramaswamy Nadar from interfer- 
ing with the possession of the trust and its 
properties. The suit was decreed. We may 
leave it there. 


8. With reference to the issues that arose in 
O.S. No. 99 of 1975 and O.S. No. 54 of 
1975, the findings of the trial Court were that 
Subramania Pillai was not the hereditary trus- 
tee, that defendants 1 to 3 in O.S. No. 99 of 
1975 were the duly elected trustees and that 
the beneficiaries, namely, Saivait Vellalas of 
Variyoor, had participated in the meetings 
and had elected them. The result was that 
O.S. No. 99 of 1975 was dismissed. As 
regards O.S. No. 54 of 1975, it was held 
that the plaintiffs in the said suit who were 
defendants 1 to 3 in O.S. No. 99 of 1975 
were the duly elected trustees and thet Subra- 
mania Pillai had no right to interfere with 
their possession. The result was that the 
said suit was decreed. The said Subramania 
Pillai has filed the two appeals against the 
common judgment of the Court below which 
went against him. 


9. The main contention of Mr. Rajarama 
Aiyar, who appeared for the appellant was 
that the appellant was entitled to be a trustee 
of the properties belonging to the five temples 
as hereditary trustee. His submission was 
that the trust and its properties had been held 
to be denominational in character in the ear- 
lier proceedings and that therefore the authori- 
ties functioning under Tamil Nadu Act XXII 
of 1959, had no right to interfere with the 
management of the said denominational trust. 
It was also contended that in these circum- 
stances, the appointment of defendants 1 to 3 
was without jurisdiction and therefore inopera- 
tive and void. For the respondents, their 
learned counsel submifted that there has beet: 
an earlier pronouncement by this Court that 
the plaintiff Subramania Pillai cannot claim 
to be a M hereditary trustee. As there has 
been a finding by this Court on this point it 
would follow that the authorities functioning 
under Act XXII of 1959, would have juris- 
diction to appoint trustees. The further case 
was that defendants 1 to 3 in O.S. No. 99 
of 1975, have been duly appointed under the 
Act and that subsequently they had been duly 
elected by the persons concerned with the 
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management and administration of the tem- 
ples.. j 


10. The first question that arises for consi- 
deration is whether the authorities constituted 
under the Tamil Nadu Act XXII of 1959, 
had any jurisdiction to appoint trustees for 
these temples. It is in this context that refe- 
rence has to be made to some earlier litigations. 
The earliest of the litigations is O.S. No. 4 
of 1955, on the file of the, District Court, 
Nagercoil. That suit was filed by опе 
Ammamuthu Pillai Maruthaudayar against 
Ammamuthu Pillai Bhagavathiperumal Pillai 
and others. That suit was transferred and 
renumbered as O.S. No. 107 of 1967 on the 
file of the Sub-Court, Nagercoil. The prayer 
in the said suit was for removal of the father 
of the Subramania Pillai, the plaintiff in 
O.S. No. 99 of 1975 from his office of trustee- 
ship and for framing a scheme to adminis- 
‚ ter the properties belonging to the trust. One 
of the defences raised in that suit was that 


the trust was a public trust and that the pro-' 


perties belonged to the villagers of Variyoor. 
Tt was therefore contended that the suit was 
not ‘maintainable without the sanction contem- 
plated by section 92 of the Code of Civil 
Procedure. This contention was accepted 
and the suit was dismissed on 21st August, 
1958. ‘This case determined the character of 
the temple to be public. 


11. Thereafter, the authorities of the Hindu 
Religious and Charitable Endowments Depart- 
ment took proceedings for the appointment of 
trustees for these temples. The Area Com- 
mittee of Kanyakumari District by a resolu- 
tion dated 151 December, 1962, appointed 
trustees who took charge on 10th December, 
1962. Subramania Pillai fled O.S. No. 4 
of 1963 before the Deputy Commissioner, 
Hindu Religious and Charitable Endowments 
Department, under section 63 of Tamil Nadu 
Act XXII of 1959, for a declaration that he 
was the hereditary trustee of these temples 
and for an injunction restraining the persons 
appointed as trustees from taking possession 
of the properties of the temples. Не prayed 
also for an injunction restraining them from 
interfering with his possession of the proper- 
ties. Finding that he could not get the relief 
of injunction in O.S. No. 4 of 1963, Subra- 
mania Pillai filed К.Р. No. 25 of 1963 under 
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section 21 of the Act challenging the resolu- 
tion of the Area Committee appointing the 
trustees in the manner stated earlier. Sec- 
tion 21 empowered the Commissioner to call 
for and examine the records in respect of 
any proceedings under the Act so as to satisfy 
himself as to the regularity of such proceed- 
ings or the correctness, legality or pro- 
priety of any decision or order passed therein. 
The petition was dismissed on 24th July, 
1963. 


12. Subramania Pillai did not leave the 
matter there. He filed O.S. No. 591 of 
1963 in the Court of the District Munsif of 
Nagercoil. In that suit, the prayer was for 
a declaration that he was entitled to conti- 
nue in possession of the temples and their 
properties till he was ousted by due process 
of law and for a permanent injunction. The 
case of Subramania Pillai was that he was the 
hereditary trustee and that the Area Commit- 
tee had no power to appoint non-hereditary 
trustees in respect of an institution having а 
hereditary trustee. The appointment of the 
defendants as trustees was therefore stated to 
be in violation of the provisions of the Act 
XXII of 1959. He referred to O.S. No. 4 
of 1963 which was pending before the Deputy 
Commissioner, Madras, and according to him, 
the trustees had to resort to the procedure 
prescribed by section 101 of the Act. As the 
trustees were said to be taking the law into their 
own hands and threatening to disturb his pos- 
session, the plaintiff Subramania Pillai came 
forward with the said suit. In the written 
statement, the defendants therein contended 
that Subramania Pillai was not a hereditary 
trustee and that he was functioning only as a 
trustee in the capacity of a villager. They 
contended that they had been validly appoint- 
ed by the Area Committee and that they were 
entitled to be in management of the proper- 
ties. One of the issues in the said suit was 
whether Subramania Pillai was functioning as 
a lawful hereditary trustee. Another issue 
was whether the defendants were validly 
appointed trustees by the Area Committee. 
There was a third issue, whether the order 
of the Area Committee appointing the said 
persons as trustees -was valid in law. The 
counsel for the defendants therein, who were 
the trustees appointed by the Area Commit- 
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tee stated that the said issues could be left to 
be decided by the Deputy Commissioner. 
The counsel for Subramania Pillai agreed to 
this suggestion and, therefore, there was ah 
‚endorsement on the plaint on 6th April, 1964, 
to the effect that these issues need not be 
answered. Тһе suit was tried on the other 
issues that arose out of the pleadings. The 
learned District Munsif held that the trustees 
appointed by the Area Committee had taken 
possession of the properties and . that they 
were entitled to be in possession under the 
provisions of Act XXII of 1959. As Subra- 
mania Pillai was found to be not in possession 
of the suit properties and as there was no 
evidence to show that he was a hereditary trus- 
tee, the District Munsif held that he was not 
entitled to the relief of permanent injunction. 
The result was that the suit was dismissed on 
15th April, 1964. The appeal filed against 
this judgment was dismissed on 10th Febru- 
ary, 1965. 


13. О.А. No. 4 of 1963, was taken up for 
hearing after the disposal of the appeal on 
10th L'ebruary, 1965, and by an order dated 
2nd November, 1965, it was held that Subra- 
. mania Pillai was not the hereditary trustee 
and that the appointment of the non-heredi- 
tary trustees by the Area Committee was 
valid. The Deputy Commissioner then direct- 
ed the issue of a certificate under section 101 
on the ground that the trustees appointed by 
the Area Committee were entitled to be in 
possession of the properties described in the 
schedule and that Subramania Pillai and 
others have not handed over possession to the 
non-hereditary trustees appointed by the Area 
Committee. The trustees appointed by the 
Area Committee, accordingly filed a peti- 
tion before the District Magistrate for obtain- 
ing delivery of the properties. It was order- 
ed on the 25th February, 1966. Against-the 
said order O.S. No. 200 of 1966 was filed 
with the prayer to set aside the order passed 
regarding the obtaining of delivery of posses- 
sion of the items by the trustees appointed by 
the Area Committee. In the plaint, the 
plaintiffs who are four in number, of whom 
Subramania Pillai is one, stated that Subra- 
mania Pillai was the hereditary trustee, that 
the properties scheduled {о the plaint and 
other properties belonged to the temple hav- 
ing been endowed by the ancestors of Subra- 
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perties including 
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mania Pillai reserving the trusteeship to the 
seniormost and capable male-member in the 
family by established custom and usage. It was. 
further stated that the said tsemple and its pro- 
other items not described 
in the schedule to the plaint belong to the 
Hindu Vellalas of Variyoor Village who form- 
ed a denominational group, that the trust was. 
a denominational trust and that as a denomi- 
national trust, the Hindu Religious and Chari- 
table Endowment Act, was not applicable to 
it. The objection was that the authorities. 
constituted under the Act were incompetent 
to interfere with the possession and manage- 
ment of Subramania Pillai. The matter came 
before this Court in S. A. No. 219 of 1969. 
In the course of the Judgment dated 20th 
September, 1973, V. Ramaswami, J., observed = 


"Since the order under section 63 (3) of the 
Act holding that the first plaintiff (Subra- 
mania Pillai) is not a hereditary trustee has 
become final that question is not open in 
these proceedings. One of the issues fram- 
ed in that suit was. whether the plaint trust 
was a denominational one. It is only that 
question that survives for decision in this 
Second Appeal. The trial Court has held 
that the trust is not a denominational one 
and that the trust is not a denominational 
institution. But the lower Appellate Court, 
differine from the view of the trial Court, 
has held that it ista denominational institu- 
tion belonging to the Saivite Vellalas of 
Variyoor Village. The following facts have 
been found by the Court below and they 
are supported by the evidence. The trust 
is a public trust. It had been in the pos- 
session and management of only the Hindu 
Saivite Vellalas of Variyoor Village". 
The learned Judge observed after referring 
to the evidence that the findings of the lower 
Appellate Court that the trust was a denomi- 
national one was not liable to be interfered 
with in the Second Appeal. Towards the 
end of his judgment, the learned Judge point- 
ed out: 


“Tf an institution is a denominational one. 
the denomination to which the temple be- 
longs would have a right to maintain the 
said institution and manage its own affairs 
and the department would have no right to 
interfere with the same under Article 26 of 
the Constitution”. 
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‘This decision establishes that the temple is a 
denominational one. 


14. Subramania Pillai then filed several 
Suits on the file of District Munsif’s Court, 
Nagercoil, against the lessees from the trustees 
appointed by the Area Committee for reco- 
very of the rent. The suits were dismissed 
on 28th February, 1969, and that was at a 
‘time when the earlier matter was pending in 
Second Appeal in this Court. The appeals 
-against the said judgments were also dismissed 
ооп 18th February, 1970. Second Appeals 
were filed in S.A. Nos. 164 to 168 of 1971. 
Тп a judgment dated 22nd March, 1976, 
Mohan, J., following the judgment of 
V. Ramaswami, J., held that having regard 
o that judgment, Subramania Pillai was the 
"proper person to represent the temple and the 
judgments of the Courts below had turned 
out to be incorrect in view of the judgment 
-of this Court in Lakshmanaperumal Pillai and 
2 others. .. Appellants v. Subramania Pillai 
апі 3 others .. Respondents S. A. No. 219 
of 1969. Accordingly, the several suits for 
‘recovery of the rent payable were decreed. 


15. One of the present suits came to be 
filed by Subramania Pillai and the other by the 
"trustees who had been originally appointed by 
‘the Area Committee, but subsequently elected 
cafter the judgment of this Court in S.A. 
No. 219 of 1960. With reference to the 
contention of ^ Subramania Pillai ‘that the 
Hindu Religious and Charitable Endowments 
Board had no jurisdiction to try the question 
-of hereditary trusteeship in respect of a deno- 
mminational trust, the learned trial Judge has 
observed that no authority was cited for this 
proposition. He has also taken the view that 
-the plaintiff Subramania Pillai had not proved 
‘that he was a hereditary trustee. Subramania 
Pillai challenges these findings. 


16. We shall first examine the question 
"whether Subramania Pillai is the hereditary 
‘trustee of the suit temple. This right claimed 
by him has not been affirmed in any earlier 
‘proceeding. As indicated earlier, the trust 
‘Is governed by four documents Exhibits А-1 
Чо A-4. Exhibit А-1 was the document exe- 
cuted on 3rd January, 1911. The executants 
‘are Kuttalalingam Pillai son of Капакки 
'Sivasubramania Pillai, Arumugha Perumal 
Pillai and Avidanayagam Pillai sons of 
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Kanakku Ammamuthu Pillai, and others. The 
trust is for performing the Somavara Chirappu 
festival at the end of Vrischikam every year. 


.It is provided that the seniormost able male 


member in the family at the respective periods 
should hold the post of trusteeship, appro- 
priate the income, from the property with the 
consent of the other heirs and conduct the 
aforesaid functions without any default. In 
case, there was any balance left after meeting 
the expenses of the aforesaid functions, then 
the members of the family were to decide and 
make arrangements for larger endowments for 
the deity, namely Velininra Vinayakar Sami. 
If any amendments were to be carried out 
with regard to the proper conduct of the 
charities, then all the heirs of the family were 
to convene a meeting and give their opinion. 
In case there was any difference of. opinion, 
the matter has to be decided by the majority 
view. In the schedule to this document, there 
is reference to an endowment of one acre of 
land under this- deed. 


17. In Exhibit A-2 dated 20th September, 
1921, executed by Arumugha Perumal Pillai, 
his younger brother Avidanayagam Pillai and 
others, there is ап endowment for the deity 
Devi Bhadrakali Soola Pidari Amman for 
the daily pooja and the night food and light- 
ing. Arumugha Perumal Pillai and Siva 
Subramania Pillai are the sons of Kanakku 
Ammamuthu Pillai and were his brothers. 
The property belonged to both of them. It 
is stated that Siva Subramania Pillai and 
Arumugha Perumal Pillai were the two per- 
sons who were to be in management and the 
seniormost member of the branch of Siva 
Subramania Pillai and the seniormost mem- 
ber of the branch of Arumugaperumal Pillai 
were to be in management of the property in 
equal shares. More or less the same provi- 
sions that were to be found in Exhibit А-1 
are incorporated here also. The total ex- 
tent endowed by Exhibit А-2 is 5 acres 23 
cents made up of one acre and 95 cents in 
S. No. 4225, and 3 acres 28 cents in S. 
No. 4124. In Exhibit А-3, a trust was 
erected in favour of the deity Chudala Mada- 
swami. Arumugaperumal Pillai and his bro- 
ther Avidanayagam Pillai and others execut- 
ed the trust on the same day viz., 20th Sep- 
tember, 1921. Here also there is the same 
provision for the management of the  pro- 


arj 
perties by the seniormost member in the 
branch of Siva Subramania Pillai and the 


‘seniormost member in the branch of Arumu- 
:gha Perumal Pillai, in equal shares and in- 
curring expenditure for and on behalf of the 
‘trust. The endowment is of an extent of 5 
‘acres and 23 cents which has been described 
їп the schedule to Exhibit А-2. In Exhi- 
bit A-4, which is an endowment in favour 
-of the deity Velininra Vinayagar Swami, the 
same Arumuga Perumal and Avidanayagam 
Pillai and others have executed the document 
‘on 21st September, 1921, for the purpose of 
performing abhishekam, alankaram etc., on 
Thiruvathirai day. There is mention in the 
document that three annual festivals were to 
“be conducted in the aforesaid temple from the 
income of the said properties. The proper- 
‘ties described in the schedule are the same as 
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those described in Exhibits A-2 and A-3. The 
endowment of the same properties for three 
purposes by three different documents was 
apparently felt necessary because the deities 
were different. 


18. There is thus enough indication in the 
documents to show that the hereditary princi- 
ple was to apply in respect of succession to 
the trusteeship concerned with the said pro- 
perties. The state of several families which 
made the endowments is not gatherable from 
any of the exhibits in this case. The parties 
have not also filed any geneological tree either 
along with the plaint or otherwise. 


19. The plaintiff Subramania Pillai appears 
to belong to the branch of Kuttalalingam 
Pillai and the position of this branch may be 
brought out as follows :— 


Kuttalalingam Pillai 


| 


et ee —À  —À— ee 


| 
| 


| 
Chudalamuthu Pillai 


Subramania Pillai 


in one of the earlier proceedings, namely 
:O.S. No. 4 of 1955 in the written statement 
filed by Subramania Pillai, it was mentioned 
that Ammamuthu Pillai, the father of the 12th 
«defendant therein was the trustee for more 
"than 35 years, up to 30th Aippasi, 1122, cor- 
xesponding to 1947 September-October. In 
Exhibit B-41 which is the copy of the written 
‘statement of the 7th defendant in that suit, it 
"was stated that  Sivaramalingam Pillai was 
‘succeeding trustee to manage the affairs of 
the trust up to 1951 and that the said 7th 
defendant became the trustee with the con- 
:sent of villagers from 1951. It was also 
stated by him that the trust was a public one 
belonging to the villagers. Thus while Subra- 
mania Pillai claimed that Ammamuthu Pillai, 
‘the father of the 12th defendant in that suit 
was the trustee, the 7th defendant in that case 
sgave a different version. That suit ultimate- 


| 
| 


Siva Жы NEA Pillai. 


ly was not decided on merits, as the main- 
tainability of the suit failed, having regard to 
the provisions of section 92 of the Code of 
Civil Procedure. Therefore except as а 
historical version as to who the trustees were 
at some earlier point of time, the said exhi- 
bits cannot be taken as throwing any clear 
light with reference to the problem of 
trusteeship. However, in O.S. No. 591 of 
1963 on the file of the District Munsif, Nager- 
coil, in the judgment, there is a reference to 
the admission of Lakshmanaperumal Pillai 
who is the first defendant in O.S. No. 99 of 
1975 that Subramania Pillai was the trustee 
previously and that the defendants were ap- 
pointed trustees by the Area Committee. 
Therefore, the position is that until the Area 
Committee intervened, the plaintiff Subra- 
mania Pillai was the trustee. The previous 
trustees were his grand-father Kuttalalingam 
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Pillai, then his uncle Sivaramalingam Pillai 
.and thereafter his father Chudalamuthu Pillai. 
The learned Subordinate Judge has held that 
the trusteeship did not go by any hereditary 
principle in view of the fact that Sivarama- 
lingam Pilai, the younger brother of Chudala- 
muthu Pillai, was the trustee even during the 
lifetime of Chudalamuthu Pillai and that 
Chudalamuthu Pillai succeeded Sivarama- 
lingam Pillai. 

20. We have now to find out as to what is 
meant by hereditary trusteeship. The term 
‘hereditary trustee’ is defined in section 6 
(11) as meaning: 


“the trustee of a religious institution, the 
succession to whose office devolves by 
hereditary right or is regulated by usage or 
is specifically provided for by the founder, 
so long as such scheme of succession is in 
force". 


In Babu. Gurukkal v. Commissioner for Hindu 
Religious and Charitable Endowments Board" ; 
Assistant Commissioner, Hindu Religious and 
Charitable Endowments Department v. D. 
Rajagopalam and Venkataraman у. L. A. 
Тһапдарра?, it has been laid down that when 
members of a particular family alone were 
exercising rights of trusteeship, it would fall 
under the category of hereditary trustee. This 
principle has also been applied in O.S.A. 
No. 79 of 1951, by a Division Bench of this 
Court, the case being reported only in short- 
notes in 1951 M. W. N. (S.N.) page 9. 
All these judgments have been followed by 
Mohan, J., in Ranganatha Pillai v. Commis- 
sioner for Hindu Religious and Charitable 
Endowments*. It is unneces- 
sary to consider the matter any further, as the 
matter is already concluded by decisions of 
ithis Court, taking a consistent view that for 
the trusteeship to be characterised as a heredi- 
tary trusteeship, it is not necessary that the 
trusteeship should devolve from father to son 
and so om. It is enough if by long usage the 
trusteeship remained with a particular family. 
As regards the person to act as trustee at any 
particular point of time, it would be open to 








. (1964) 1 M.L.T. 384. 
(1971) 84 L.W. 764: A.LR. 1972 Mad. 103, 
. (1972) 1 MLL.T. 325: 84 L.W. 695: А.Т.К. 
1972 Mad. 119. 

4. (1979) 2 М.Т]. 23. 
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the family to decide the matter as and when | 
the question arises. Therefore, the mere fact 
that Subramania Pills uncle acted as @ 
{rustee éven before his father's elder brother, 
does not in any manner affect the hereditary 
principle governing the trusteeship with refe- 
rence to the trust under consideration. Having 
regard to the long usage from 1911, it is mani- 
fest that this family has been managing the 
affairs of the trust. 

| 

\ 


21. Thus it is clear from the above discus- 
sion, that the trusteeship is the present case is 
a hereditary trusteeship, that the trust is a 
public trust, and that the trust is a denomina- 
tional one. The public character of the trust 
and its having a denominational character has 
been brought out in the judgment in S.A. 
No. 219 of 1969. We have to hold that the 
order of the Area Committee was thus with- 
out jurisdiction. 


22. 'The learned counsel for respondents 
relied on the decision in S.A. No. 219 of 
1969 in support of the proposition that since 
the plaintiff Subramania Pillai had not ap- 
pealed against the order passed under sec- 
tion 63 (b) holding that the appellant is not 
a hereditary trustee, and since the order had 
become final, that question would not be open 
for determination subsequently. In other 
words, the principle of res judicata is sought 
to be invoked with reference to the question 
whether the present trust is governed by the 
hereditary principle. It may be remembered 
that O.S. No. 591 of 1963 was filed by the 
plaintiff Subramania Pillai claiming that he 
was the hereditary trustee of the temple and 
praying for an injunction restraining the trus- 
tees appointed by the Area Committee from 
disturbing his possession. That suit was dis- 
missed on 15th April, 1964, and the appeal 
filed against the same was also dismissed on 
10th February, 1965. The matter was allow- 
ed to become final. Thereafter when the 
Deputy Commissioner directed the issue ofa 
certificate under section 101 on the ground 
that the trustees appointed by the Area Com- 
mittee were entitled to be in possession of the 
properties, that order was sought to be chal- 
lenged in O.S. No. 200 of 1966, which was 
brought on appeal to this Court in S.A. 
No. 219 of 1969. Even though there is am 
observation in the judgment in S. A. No. 219 
of 1969 that the matter relating to hereditary 
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trusteeship having been allowed to become 
final, that question was not open for consi- 
-deration in the second appeal, still the observa- 
tion does not appear to take note of one 
important feature which we have noticed 
above, namely that the authorities constituted 
under Act XXII of 1959, had no jurisdic- 
tion to appoint any trustees with reference to 
the trust under consideration. When once 
there was no jurisdiction, the order passed 
by the authorities constituted by that Act 
‘would be illegal and invalid. There is no 
question of any person acquiescing in the said 
order. The order cannot be given any vali- 
dity by reason of any acquiescence, as the 
order is wholly without jurisdiction. There- 
fore, the question of hereditary trusteeship is 
‘open for consideration in the present proceed- 
ings and as indicated above, the succession to 
the trust is governed by hereditary principle. 
The result is that the trustees appointed by 
the Area Committee would have no jurisdic- 
tion to take charge of the trust properties. 


23. ‘It is stated that the present trustees do 
not claim their rights by virtue of their appoint- 
ments as trustees by the Area Committee, as 
the period for which they were appointed has 
now come to a close. They were originally 
appointed only for a period of 5 years. That 
period came to а close even in 1966. Now 
the defendants 1 to 3 in O.S. No. 99 of 
1975, claimed their rights to be in possession 
of the property of the trust by reason of their 
so-called election. So long as succession to 
the trust is governed by the hereditary princi- 
ple, there is no scope for any election. An 
election, as rightly pointed out by Mr. Raja- 
тата Iyer, is possible only where there is a 
vacancy. Where there is no vacancy, there 
is no question of filling up of that vacancy by 
election. Further when the hereditary princi- 
ple holds the field, there is no question of any 
election either. Thus the election as a result 
of which defendants 1 to 3 in the present suit 
O.S. No. 99 of 1975, claimed their rights 
is of no consequence. 


24. The learned counsel for the appellant 
drew our attention to a decision of this Court 
jn Kothandapani Mudaliar у. Area Commit- 
гесе, The principle laid down in that deci- 





1. (1960) 1 M.L.J. 176: BI.L.R. (1960) Маа. 
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sion is that the combined effect of section 39 


(2) and 41 (1) of the Madras Hindu Religi- 
ous and Charitable Endowments Act (XIX 
of 1951), was where there is a hereditary 
trustee for a religious institution, the statute 
requires that notice should be given to such 
trustee before any step is taken to remove him, 
that such enquiry as is deemed necessary 
should be held before non-hereditary trustees 
are appointed, that reasons should be record- 
ed for the appointment to be made and that 
the reason should be that the affairs of the 
institution are not and are not likely to be 
properly managed by the hereditary trustee 
or trustees. In the present case, there is no 
evidence of any enquiry preceding the appoint- 
ment of the trustees by the Area Committee 
or the hereditary trustee being given an oppor- 
tunity before steps for the appointment of 
trustees were taken by the Area Committee. 
One aspect which deserves to be noticed at 
this stage is that the decision cited above 
would apply only if other provisions of the 
Act are attracted. The present case is an 
a fortiori case, as the denomination is entitl- 
ed to manage its own affairs in its own way. 
Until the hereditary trustee was removed for 
any sufficient cause, there is no question of 
any vacancy arising for appointment of other 
non-hereditary trustees by the Area Commit- 
tee. The vacancy if any, can be filled up only 
by recourse to the hereditary principle and 
not by election, 


25. In Krishna Chettiar v. Raman Chet- 
tiar’, it was pointed out that section 44 of 
Madras Act XIX of 1951, declares that a 
non-hereditary trustee holding office at the 
commencement of the Act, should be deemed 
to have been duly appointed trustee under the 
Act for the residue of his term. If there 
was no term fixed then he was entitled to be 
a trustee for life. In the present case, there 
was no term fixed for the hereditary trustee 
to hold office and, therefore, he could conti- 
nue for life. In view of this decision also, 
there is no scope for the appointment of any 
non-hereditary trustee or for the election of a 
trustee in respect of the trust under considera- 
tion. 





1. (1962) 1 M.L.J, 385. 
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26. The only other point that survives for 
consideration, is whether the trustee who func- 
tioned under Exhibits A-1 to A-4 can be said 
to be a trustee of the temple. We have already 
referred to the provisions of Exhibits A-1 to 
A-4. There is nothing in the said provisions 
to suggest that these trusts covered the suc- 
cession to the trusteeship of the temple itself. 
.The temple as can be seen from the sche- 
dule to the plaint had its own properties. 
There are about 10 acres of wet land and 
other properties. Exhibits A-1 to A-4 deal 
with only 5 acres and 93 cents. The rest of 
the properties belonged to the temple by 
reason of documents which are not now be- 
fore us. It is only in respect of the proper- 
ties covered by Exhibits A-1 to A-4 that 
Subramania Pillai can claim to be a trustee 
under the rule of hereditary succession. With 
reference to the other properties of the 
temple, the plaintiff Subramania Pillai has 
not established his right to be a trustee. It 
is unncessary for our present purpose to decide 
as to who is the proper trustee with reference 
to the other properties which belonged to the 
temple. That would be a matter which would 
have to be decided in appropriate proceedings. 
As far as the present appeals are concerned 
they have to bé disposed of on the basis that 
the plaintiff Subramania Pillai has established 
his rights only with reference to the proper- 
ties covered by Exhibits A-1 to A-4. 


27. During the course of the argument, we 
suggested to counsel on both sides whether 
this is not a matter in which a scheme would 
have to be framed. In the light of the find- 


ings that the provisions of Act XXII of 1969, - 


did not apply here, it would be open to the 
parties to take appropriate proceedings in a 
civil Court for the purpose of framing a 
scheme with reference to the rest of the pro- 
perties which do not have their origin in 
Exhibits A-1 to A-4. The result is, both 
the appeals succeed in part. In the circum- 
stances, there will be no order as to costs. 


R.S. Appeal allowed 
in part. 


‘illegality or immorality. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present..—P. Venugopal, J. 


Vaithilinga Naicker Appellant* 


v. 


Vivekananda Reddiar and others 
Respondents... 


Hindu Law—Joint family property—Mort- 
gage debt created by father for self and as 
guardian of minor sons—Liability of sons— 
Pious obligation. 


Where the sons are joint with their father 
and debts have been contracted by the father 
for his personal benefit, the sons are liable 
to pay the debt on the principle of pious. 
obligation, if the father's debts are not tainted 
with illegality or immorality. The liability 
imposed on the son to pay the debt of his 
father is not a gratüitous obligation, but а 
necessary and logical corollary to the doc- 
trine of the right of the son by birth to a 
share of the ancestral property. So, even in 
a case where the debt incurred by the father 
was not for family benefit or necessity, the 
doctrine of pious obligation of the son to pay 
the father's debt would entitle the creditor to 
bring the whole joint family property to sale 
for recovery of the debt, provided it is not 
tainted with illegality or immorality. While 
considering the power of the father of a joint 
Hindu family to bind the son's share in res- 
pect of a debt incurred for his own personal 
benefit, Courts have pointed out that the 
father may mortgage the joint family proper- 
ties including the son's interest therein to dis- 
charge an antecedent debt. The father’s 
power of borrowing so as to bind the son’s 
interest in the joint family property in res- 
pect of a debt incurred by him, for his per- 
sonal benefit has no relevance while consider- 
ing the doctrine of pious obligation of the 
son to pay the father’s debt not tainted with 
The son’s duty to 
discharge his father’s debt not tainted with 
illegality or immorality cannot be governed or 
controlled by the father’s power to incur 





* S.A. No. 316 of 1977.. +: А toy ! 
25th November, 1980. 
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debts so as to bind the son's interest in the 
joint family properties. If the father exe- 
cutes a mortgage to discharge as antecedent 
debt, it will certainly bind the son's interest in 
the joint family property and there is hardly 
any need or scope of invoking the rule of 
pious obligation in such cases. The doctrine 
of pious obligation is invoked only where the 
father executes a mortgage to discharge his 
own personal debts, not tainted with illegality 
or immorality. [Para. 4.] 


Cases referred! to:— 


Sidheshwar Mukherjee v. Bhubneshwar Pra- 
sad Narain Singh, 1953 S.C.J. 700: (1953) 
2 M.L.J. 789: 67 L.W. 1: 1954 S.C.R. 
177: А.Т.К. 1953 S. C. 487; Polavarapw. 
Lingayya v. Vupputuri. Punnayya, (1942) 1 
M.L.J. 57: I.L.R. (1942) Mad. 502: 55 
L.W. 4: А.Т.К. 1942 Mad. 183; Raja Brij 
Narain Rai v. Manola Prasad Rai, L.R. 51 
I.A. 129: (1924) 46 M.L.J. 23: 19 L.W. 
72: A.I.R. 1924 P.C. 50; Aswan V aman 
v. Ganpat Tukaram, (1914) I. L. R. 38 
Tom. 443. 


Appeal against the decree dated 25th August, 
1975 of the Court of the Subordinate Judge, 
Cuddalore in Appeal Suit No. 87 of 1972, 
preferred against the decree of the Court of the 
District Munsif of  Villupuram in Original 
Suit No. 152 of 1969. 


V. Krishnan and P. Veeraraghavan, 
Appellant. 


for 


K. Sarvabhauman and K. Sampath, for Res- 
pondents. І 


The Court delivered the following 


Jupcment.—The plaintiff is the appellant 
before this Court and the defendants are the 
respondents. The first defendant for him- 
self and as guardian of his minor sons, 
defendants 2 and 3, executed a  mortgage- 
deed dated 9th February, 1954, for a sum of 
Rs. 2,000 in favour of one Venkatachalam 
Pillai. The said Venkatachalam Pillai assign- 
ed the mortgage-deed in favour of the plain- 
tiff. Defendants 4 to 9 are the subsequent 
alienees of the hypotheca. The plaintiff, as 
assignee of the mortgage, filed a suit for 
recovery. of the money due under the mort- 
gage. Defendants 2 and 3 contended that 
the mortgage was. not binding on them as it 
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was tainted with “illegality and immorality 
and as the first defendant was leading an 
immoral life and the alienations made by him 
were set aside on that ground in an earlier 
suit in O.S. No. 25 of 1959 on the file of the 
Sub-Court, Cuddalore. The trial Court held 
that the mortgage debt was not tainted with 
ilegality or immorality and passed a prelimi- 
nary decree as prayed for with costs. Оп 
appeal, the lower appellate Court held that 
out of the sum of Rs. 2,000 borrowed under 
the mortgage, Rs. 500 went towards dis- 
charge of a prior mortgage and a further sum 
of Rs. 500 went towards discharge of a debt 
due to a Co-operative Society and the ге 
maining sum of Rs. 1,000 was not spent by 
the first defendant towards the purchase of 
an oil engine as alleged in the mortgage-deed, 
and as the mortgage debt to the extent of 
Rs. 1,000 was not for any legal necessity or 
benefit it was not binding on defendants 2 
and 3. Against the decree and judgment of 
the lower: appellate Court, the plaintiff has 
preferred the present Second Appeal. 


2. The learned counsel for the plaintiff- 
appellant contended that even if the mort- 
gage debt incurred by the first defendant was 
not for any justifiable family necessity, so 
long as the debt was not tainted with illegality 
or immorality, defendants 2 and 3 are bound 
to pay the mortgage debt under the rule of 
pious obligation, and the pious obligation of 
defendants 2 and 3 to discharge their father's 
debt is not affected by the fact that the debt 
was not incurred for family benefit or neces- 
sity. In support of this contention, the learn- 
ed counsel relied on the decision of the 
Supreme Court reported in Sidheshwar 
Mukherjee у. Bhubneshwar Prasad Narain 
Sinah and others and Polavarapu Lingayya 
and others v. Vupputuri Punnaya and others?. 


3. Relying on the decision of the Privy 
Council in Raja Brij Narain Rai v. Manola 
Prasad Rai and others’, and also the decision 
of the Romhay High Court in Aswan Vaman 
v. Ganpat Tukaram*, learned counsel for the 


1. 1953 S.C.J. 700: 1954 S.C.R. 177: (1953) 2 
M.L.J. 789: 67 L.W. 1: А.Т.К. 1953 S.C. 487. 

2. (1942) 1 M.L.J. 57: I.L.R. (1942) Mad. 502: 
55 L.W. 4: A.T.R. 1942 Mad, 183. pa n 

3. (1924) 46 M.L.J. 23: 19 L.W.. 72: L.R. 57 
I.A. 129: А.Т.В. 1924 Р.С. 50. 

4. (1914) L.L.R. 38 Eom. 443. 
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respondents contended that where the father 


had incurred a debt which is not for family 
benefit or necessity, the sons can be compelled 
do pay the debt by invoking the rule of pious 
obligation only when the debt was not con- 
tracted for an illegal or immoral purpose and 
the debt incurred by the father was to dis- 
charge an antecedent debt, antecedent in fact 
as well as in time. Learned counsel for the 
respondents further contended that there was 
no family benefit or necessity with regard to 
the borrowing of Rs. 1,000 alleged to have 
been utilised by the first defendant for the 
purpose of acquisition of an oil engine and as 
the sum of Rs. 1,000-out of the sum of 
Rs. 2,000 borrowed under Exhibit A-1 was 
not for any family benefit or necessity or to 
discharge any antecedent debt, the liability of 
the defendants 2 and 3 under Exhibit A-1 
should be limited to the extent of Rs. 1,000. 


4. Where the sons are joint with their 
ather and debts have been contracted by the 
father for his personal benefit, the sons are 
liable to pay the debt on the principle of pious 
obligation, if the father's debts are not tainted 
with illegality or immorality. The liability 
5 the son to pay the debts contracted by the 
ather for his own benefit arises ош of an 
obligation of religion and  piety which is 
placed on the son under the Mitakshara Law 
o discharge the father's debts which are not 
tainted with illegality or immorality. The 
liability imposed on the son to pay the debt 
of his father is not a gratuitous obligation, 
ut.a necessary and logical corollary to the 
doctrine of the right of the son by birth to a 
hare of the ancestral property. So, even in 
a case where the debt incurred by the father 

as not for family benefit or necessity, the 
{doctrine of pious obligation of the son to pay 
the. father’s debt would entitle the creditor to 
ring the whole joint family property to sale 
for recovery of the debt, provided it is not 
tainted with illegality or immorality. While 
considering the power of the father of a joint 
{Hindu family to bind the son’s share in res- 
{ресі of а debt incurred for his own personal 
benefits, Courts have . pointed . out that the 
father may mortgage the joint family proper- 










|charge an antecedent debt. Тһе father's 
lower of borrowing so as. to bind the son's 
linterest in the joint family property in res- 
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pect of a debt incurred by him for his per- 
sonal benefit has no relevance while consider- } 
ing the doctrine of pious obligation of the 
son to pay the father's debt not tainted with 
illegality or immorality. The son's duty to 
discharge his father’s debt not tainted with 
illegality or immorality cannot be governed or 
controlled by the father’s power to incur debts 
so as to bind the son’s interest in the joint 
family properties. If the father executes a 
mortgage to discharge an antecedent debt, it 
will certainly bind the son’s interest in joint 
family property and there is hardly any need 
or scope for invoking the rule of pious obliga- 
tion in such cases. The doctrine of pious 
obligation is invoked only where the father 
executes a mortgage to discharge his own 
personal debts, not tainted with illegality or 
immorality. The contention of the learned 
counsel for the respondents, that the sons can 
be compelled to pay the debts of their father, 
by invoking the rule of pious obligation, only 
when the debt incurred by the father was to 
discharge an antecedent debt not tainted with 
illegality or immorality cannot be accepted. 


5. Learned counsel for the respondents next 
coritended that the debt contracted with the 
first defendant is secured by a simple mort- 
gage of joint family property and under the 
rule of pious obligation, the sons not being a 
party to the mortgage are not bound by the 
mortgage and they are liable only for the debt 
evidenced under Exhibit A-1 and the plain- 
tiffs suit against the defendants 2 and 3 is 
barred by limitation, since the suit has not 
been filed within three years from the date of 
accrual of the cause of action. The frst 
defendant for himself and as guardian of his 
minor sons, defendants 2 and 3 has executed 
the mortgage Exhibit A-1 and it cannot, there- 
fore, be stated that defendants 2 and 3 are 
not parties to the mortgage. As the suit has 
been instituted against the father, the first 
defendant and his sons, defendants 2 and 3 
to enforce the mortgage under Exhibit А-1, 
which is one and indivisible, the relevant ‘Arti- 
cle of Limitation applicable is Article 62 which 
prescribes a period of 12 years from the date 
when the money sued becomes payable. In. 
the instant case, the money under Exhibit A-1 - 
became payable on 9th February, 1957, and 
the suit having been filed within twelve years' 


‚Ш 


0 


from 9th 


limitation. 


In the result, the second appeal is allowed 
and the judgment and decree of the lower, 
appellate Court are set aside and that of the 
trial Court restored. 


Parties do bear their own costs. 
S.J. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


February, 1957, it is not barred by 





Appeal allowed. 


PRESENT: —V’. ‘Ramaswami, J. 


Pattammal and another 
V. 


Appellants* 


Kanniammal and others Respondents. 


Indian Succession Act (XXXIX of 1925), 
section 63 (c)—Will — Proof of — Attesting 
witnesses to admit attestation—Attesting wit- 
nesses to prove also that they signed in the 
“presence of the testator. 


From the provisions of section 63 (c) of the 


Indian Succession Act and the definition of 
‘attestation’ in section 3 of the Transfer of 
Property Act and section 68 of the Indian 
Evidence Act, the execution of a document 
will have to be proved by calling in at least 
one of the attesting witnesses and attestation 
itself has to be proved in the form in which 
section 63 (c) of the Indian Succession Act, 
requires. Under the provision attestation 
will have to be proved by the attesting wit- 


nesses admitting attestation as also proving. 


that they signed the document in the presence 
of the testator. [Para. 4.] 


Cases referred to NA 
Girja Datt v. Gangotri Datt, A.I.R. 1955 
S.C. 346; Naresh Charan v. Paresh Charan, 


1955 S.C.J. 293: (1955) 1 M.L.J. (S.C) 
183: (1955) 1 S.C.R. 1035: A.I.R. 1955 


"S.C. 363. 


Appeal against the decree of the Court of the 
Subordinate Judge, Vellore in Appeal Suit 
No. 123 of 1975; preferred against the decree 
of the Court of the District Munsif of Cheyyar 
in Original Suit No. 29 of 1973.. 





* S.A.No. 972 of 1977. -28th November, 1980. 


M.L.J.—12 


PATTAMMAL 0. KANNLAMMAL (Ram4swami, 7.) 


89 


М. Srinivasan, for Appellants. 


М. М. Padmanabhan and Р, Mukundan, for 
Respondents. | 


The Court delivered the following 


JurcMENT.—The plaintiffs are the appellants. 
They have filed the suit for a declaration of 
their title on the basis of a will dated 25th 
January, 1966, executed by their father. The 
first defendant who is a sister of the plain- 
tiffs claimed the property in its entirety under 
a document styled as a settlement deed dated 
25th June, 1955. The main question for 
consideration before the Courts below was 
whether the will Exhibit A-1 has been proved 
to have been duly attested. Though the 
trial Court, held that the will has been proved 
to be valid and enforceable, the lower appel- _ 
late Court held that the evidence of P.Ws. 1 
and 3 who are the attestors of the document 
is not enough to prove the due execution and 
attestation of the will. In that view, the 
suit was dismissed. 


2. P.W. 1 one of the attestors to the docu- 
ment in the chief-examination stated that the 
testator was in a sound disposing state -of 
mind when he executed the document. He 
did not speak to his attestation of the will 
or by P.W. 3 or the executant signing the 
document in his presence specifically in the 
chief-examination. In  cross-examination, 
while he was answering the questions as to 
what happened in the Sub-Registrar’s Office, 
he had stated that he had been to the Sub- 
Registrar’s Office when it was registered. He 
further stated that the plaintiffs also had come 
to the Registrar’s Office. After this state- 
ment, we find in the evidence a statement to 
the following effect :— 


“P.W. 3 attested the 
attested” , 


3. The learned counsel for the first defen- 
dant contended that in the sequence in which 
this evidence 15 given, it should be understood 
that P.W. 1 is speaking about his being an 
identifying witness before the Sub-Registrar, 
and this evidence cannot be treated as proof 
of P.W. 1 signing the will itself as an attes- 
tor. Though this argument is plausible on 
the language used in the evidence, I am un- 
able to agree with this contention of the learn- 


document. I also 


90 


ed counsel. If really it was intended to be 
a statement that he was an identifying witness, 
the recording of the evidence will be that he 
was also an identifying witness before the 
Sub-Registrar. But on the other hand, it is 
stated in Tamil as follows: 


6 віп «еї oonuet ётё) Gumi um 
BTID еті. тей’. 


This shows that he was speaking about the 
attestation of the will and not his being an 
identifying witness as well. P.W. 3 had cate- 
gorically stated that P.W. 1 attested the docu- 
ment in his presence. There could therefore be 
no doubt that there is evidence to show that 
P.W. J had attested the document. P.W. 3 
the other witness had given evidence that -he 
had attested the will and he had also seen 
P.W. 1 attesting the document. P.W. 3 
had further specifically stated that he had seen 
the executant sign the will. But neither 
P.W. 1 nor P.W. 3 had stated that they 
signed as witnesses in the presence of the 
testator. 

4, Section 63 (c) of the Indian Succession 
Act, 1925, reads as follows :— 


“The will shall be attested by two or more 
witnesses, each of whom has seen the testa- 
tor sign or affix his mark to the will or has 
Seen some other person sign the will, in the 
presence and by the direction of the testa- 
tor, or has received from the testator a per- 
sonal acknowledgment of his signature or 
mark or of the signature of such other per- 
son; and each of the witnesses shall sign the 
will in the presence of the testator, but it 
shall not be necessary that more than one 
witness be present at the same time, and no 
particular form of attestation shall is neces- 


вату”. 


The defnition of the word "attestation" in 
section 3 of the Transfer of Property Act, is 
also in identical terms. Section 68 of the 
Indian Evidence Act, 1872, dealing with proof 
of execution of documents required by law to 
he attested, prohibits the use of a document 
as evidence until one attesting witness at least 
has been called for the purpose of proving its 
execution, if there be an attesting witness 
alive and subject to the process of the Court 
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and capable of giving evidence. There is an 
important proviso which takes out a regis- 
tered document from the purview of that pro- 
vision. But that proviso is not applicable 
to a will. Therefore, from the provisions of 
section 63 (c) of the Indian Succession Act, 
and the definition of 'attestation' in section 3 of 
the Transfer of Property Act, and section 68 
of the Indian Evidence Act, the execution of 
a document will have to be proved by calling 
in at least one of the attesting witnesses and 
attestation itself has to be proved in the form 
in which section 63 (c) of the Indian Succes- 
sion Act, requires. Under the provision, 
attestation will have to be proved by the 
attesting witnesses admitting attestation as 
also proving that they signed the document in 
the presence of the testator. 


5. In this case, the execution as such may 
be taken as proved within the meaning of 
section 68 of the Indian Evidence Act. At 
least P.W. 3 has stated that the testator 
had signed the document in his presence and . 
that he had also seen the other witness attest- 
ing the document. But neither the evidence 
of P.W. 1 nor that of P.W. 3 is enough 
to show that each of the witnesses signed the 
will in the presence of the testator. 


6. Referring to section 63 of the Indian 
Succession Act, the Supreme Court in Girja 
Datt v. Gangotri Datt, held that in order to 
prove the due attestation of a will, the pro- 
pounder of the wil has to prove that the 
two witnesses saw the testator sign the will 
and that they themselves signed the same in the 
presence of the testator. The learned counsel 
for the appellants relied on the decision of the 
Supreme Court in Naresh Charan v. Paresh 
Charan?, wherein their Lordships have observ- 
ed that it cannot be laid down as a matter of 
law that because the witnesses did not state in 
examination-in-chief that they signed the will 
in the presence of the testator, there was no 
due attestation and that it will depend on the 
circumstances elicited in evidence whether the 
attesting witnesses signed in the presence of 
the testator, and argued that the evidence of 
P.Ws. 1and 3 is enough to probablise the 











I. A.T.R. 1955 S.G. 346. 


2, 1955 5.0.7]. 293: (1955) 1 M.L.J. (S.C. 
183: (1955) 1 S.G.R. 1035: А.Т.К. 1955 S.C. 
365, 
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fact that they also signed as attesting wit- 
nesses in the presence of the testator. It is 
true that if the evidence is such as to consider 
the attestation in the presence of the testator 
probable, the mere fact that the witnesses did 
not, specifically state that they attested the 
document in thé presence of the testator may 
not invalidate the document itself. As for 
instance, if the evidence is to the effect that 
the testator and the witnesses were present in 
one place and after execution of the docu- 
ment, the witnesses attested and that was the 
evidence, one may presume probably that the 
statement that they attested also, may be taken 
as evidence of an attestation in the presence of 
the testator. But in this case P.W. 3’s evi- 
dence leaves an impression that P.W. 3 and 
the testator alone were present and later 
P.W. 1 attested. Їп the circumstances, 
therefore, J am unable to accept the conten- 
tion of the learned counsel that the evidence 
in this case probablises the signing or attesta- 
tiom by the witnesses in the presence of the 
testator. Since the due execution of the 
document not having been proved in the man- 
ner in which it is required in law to be prov- 
ed, we cannot rely on the will Exhibit A-1 
which was produced and relied on ' by the 
learned counsel for the appellants in support 
of the claim of title of the plaintiffs. If the 
will is held’ not proved, whether the | docu- 
ment dated 25th June, 1955, is construed to 

· be a settlement or. a will makes no difference, 
because in either case, the first defendant will 
get the property under that document and the 
plaintiffs cannot claim any title to the same. 
In the result, the second appeal fails and the 
same is dismissed. There will be no order 
as to costs in this appeal. : 


S.J. : Appeal dismissed . 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


РвкзЕчт:—/. Ratnam, J. 


Annamalai Chettiar Appellant* 


v. 
The Union of India, represented by the 


General Manager, Northern Railway 
Respondent. 


(A) Civil Procedure Code (V of 1908), ser- 
tion 20 (c). 


(B) Indian Railways Act (IX of 1890), sec- 
tion 80—Jurisdiction — Goods booked at 
Boodalur Railway Station of Southern Rail- 
way to Naya Bazaar Railway Station of 
Northern Railway — Consignment found at 
destination in a damaged condition—Certifi- 
cate showing assessment of damages obtained 
„Suit by consignor against the General Mana- 
ger, Northern Railway for damages—Suit 
instituted in Sub-Court, Thanjavur — Sub- 
Court, Thanjavur, if competent to entertain 
the suit. . 


Section 80 of the Indian Railways Act, was 
substituted for the then existing provision by 
Act, XXXIX of 1961, and it provides for a 
complete and self-contained Code regarding 
the Courts before which the suit referred to in 
that section can be instituted. Section 20 of 
the Code of Civil Procedure, had been in 
existence at the time when section 80 of the 
Indian Railways Act was substituted by Act, 
XXXIX of 1961, and even -so, Parlia- 
ment thought fit to provide for the institu- 
tion of suits claiming compensation against 
railways only before certain Courts under the 
circumstances set out in section 80 of the 
Jndian Railways Act. If it had been 
intended that section 20 of the Code 
of Civil Procedure, should continue to 
be applicable even with reference to the. ins- 
titution of such suits claiming compensation 
against Railways, there was no need for 
specifying and enumerating їп section 80 such 
Courts before which alone, suits claiming 
compensation and referred to in section 80 
could be filed. Both sections 20, Civil 
Procedure Code and 80 of the Railways Act, 


me eee 


lst April, 1981. 


arp t dag 


92 


Canriot co-exist amt be given effect to for the 
purpose of institution of ‘suits claiming com- 
pensation against Railways. The provisions 
of section 20, Civil Procedure Code, were in 
force at the time when section 80 of the 
Railways Act, was enacted and the object of 
section 80 of the Railways Act, was to specify 
the Courts having jurisdiction to try suits 
for compensation and to this extent the pro- 
visions of section 20 of the Code of Civil 
Procedure, have to be read as not being appli- 
cable to suits falling under section 80 of the 
Railways Act, after the coming into force 
of section 80 of the Railways Act, introduced 
by Act XXXIX of 1961. [Para. 6.] 


The. Civil Procedure Code, contains general 
provisions with reference to the jurisdiction of 
the Courts in respect of institution of suits. 
The provision under section 80 of the Rail- 
ways Act. has been enacted thereafter in 
1961. and, the two provisions cannot stand 
together particularly when Parliament had 
in mind the provisions of the Code of Civil 
Procedure, when it enacted section 80 of the 
Railways Act. and it may even be stated 
that section 80 of the Railways Act. is an 
excention to section 20 of the Code of Civil 
Procedure. with reference to the institution of 
suits claiming compensation against Railways. 


[Para. 6.] 


The Sub-Court, Thanjavur, did not have any 
jurisdiction to try the suit in the instant case. 


Cases referred to:— 


Union of India у. С. R. Prabhanna & Sons, 
(1977) 1 Karn.L.J. 247: A. I. R. 1977 
Karn. 132; Mls. Assam Cold Storage Com- 
pany у, The Union of India, A.I.R. 1971 
Assam & Nagaland 69; Union of India v. 
M|s. С. Swaminatha Mudaliar & Sons, 
(1970) 1 M.L.J. 272. 


Appeal against the Order of the District 
Court, West Thanjavur at Thanjavur, dated 
23rd November, 1979 and made in A. S. 
No. 65 of 1978 (O.S. No. 220 of 1973, 
Sub-Judge, Thanjavur). 


S. Sudarsan and N. Thirunavukarasu, for 
Appellant. 


P. S. Srisailam, for Respondent, 
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The Court delivered the’ following ` 
JupcMent.—The plaintiff in O.S. No. 220 
of 1972, Sub-Court, Thanjavur, is the appel- 
lant in this appeal and the question debated 
relates to the jurisdiction of the Süb-Court, 
Thanjavur, to entertain the suit. The appel- 
lant booked 100 bags of green gram at 
Boodalur railway station of the Southern 
Railway on 10th May, 1970, to be carried to 
Naya Bazaar railway station in New Delhi of 
Northern Railway under railway receipt 
No. A 073860. The consignment reached 
the destination on 22nd June, 1970, and the 
consignee Vinodhkumar of New Delhi who 
had agreed to take delivery of the consign- 
ment by paying the hundi and producing the : 
railway receipt, refused to do so as the green 
gram bags were in a damaged condition, as a 
result of which the appellant claimed that he 
had to be persuade Messrs. Mutsadi Lal to ` 
take delivery after an assessment of the 
damage to 74 bags of gram in respect of 
which a certificate was also issued. Alleging 
that the appellant sustained damages as a 
result of the negligence of the respondent the 
appellant laid the suit O. S. No. 220 of 1975 
before the Sub-Court, Thanjavur, against the 
respondent herein for the recovery of a sum of. 
Rs. 7.265. i ` 


2. That suit was resisted by the respondent 
herein on the ground that there was no 
negligence or misconduct on its part or on 
the part of its servants in the carriage of the 
goods and that the damages claimed were un- 
reasonable and excessive. In an additional 
written statement, the respondent raised a 
plea that the Sub-Court at Thanjavur had no 
jurisdiction to entertain the suit as the alleged 
negligence was that of the Southern Railway 
against whom the suit had not been filed and 
the respondent did not have any place of 
business or office within the jurisdiction of 
the Sub-Court, Thanjavur, but had its office 
only in New Delhi. Thereupon, the appel- 
lant fled a reply statement contending that 
the cause of action for the suit arose at 
Boodalur within the jurisdiction of the Sub- 
Court, Thanjavur, and it is not open to the 
respondent to raise a question of jurisdic- 
tion belatedly. 

3. On these rival claims of the parties 
the learned Subordinate Judge, Thanjavur, 
framed the necessary issues and held that the. 


i} 


loss of and damage to the goods wore сайвей 
by the negligence of the railways belonging to 
the Indian Union and that the appellant is 
entitled to damages as claimed. On the ques- 
tion of jurisdiction the learned Subordinate 
. Judge held that the Sub-Court at Thanjavur, 
had jurisdiction to try the suit even though 
the suit was instituted against the Union of 
India, represented by the General Manager of 
Northern Railway. Consequent to these find- 
ings, the suit was decreed. Aggrieved by 
this, the respondent herein preferred an ap- 
peal in A.S. No. 65 of 1979 to the District 
Court, Thanjavur. Before the learned Dis- 
trict Judge, the respondent raised the only 
plea that Ње Sub-Court, Thanjavur, did not 
have jurisdiction to entertain the suit and 
consequently, the decree passed by it cannot 
be sustained. This contention was accepted 
by the learned District Judge who held that 
the suit as laid could not be entertained by 
the Sub-Court, Thanjavur, as it did not have 
any jurisdiction, vacated the decree and direct- 
ed the return of the plaint to the appellant for 
presentation to the proper Court. It is the 
correctness of this order that is challenged in 
this appeal. | 


4. The learned counsel for. the appellant 
contends that section 20 of the Code of Civil 
Procedure, deals with the local limits of juris- 
diction of Courts to entertain suits and under 
section 20 (c) thereof, having regard to the 
booking of the goods at Boodalur railway 
station within the jurisdiction of the Sub- 
Court, Thanjavur, part of the cause of action 
arose within the jurisdiction of that Court 
.and therefore, the suit can be maintained be- 
fore the Sub-Court, Thanjavur. It is also 
further contended that section 20 (c), Civil 
Procedure Code, as well as section 80 of the 
Indian Railways Act, can co-exist and there- 
fore, no valid objection could be taken to the 
territorial jurisdiction. of the Sub-Court at 

hanjavur. In this connection, the learned 
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counsel for the appellant relied upon the deci- 
sion in M|s. Assam Cold Storage Co. v. 
The Union of India. А further contention 
was also raised by the learned counsel for the 
appellant that the objection as regards the 
jurisdiction should not be permitted to be 
raised unless there has been a consequent 
failure of justice. On the other hand, the 
Jearned counsel for the. respondent-railwav 
administration, contends that though  sec- 
May be a 
general provision with reference to the institu- 
tion of suits, yet, having regard to the special 
provision in section 80 of the Indian Railways 
Act, that section will govern the institution of 
any suit claiming compensation against the 
railways and since the suit, in the present case 
had not been instituted in accordance with 
that provision before the Courts mentioned 
in that section, the  Sub-Court at Thanjavur 
will not have any jurisdiction to entertain the 
suit instituted by the appellant. Reliance in 
this connection is placed by the learned coun- 
sel for the respondent on the decision in 
Union of India у. С. R. Prabhanna & Sons. 
Tn addition, it is also pointed out by the learn- 
ed counsel for the respondent that the objec- 
tion as regards the jurisdiction had been raised 
at the earliest point of time even in the course 
of the additional written statement and an 
issue had also been raised in that regard and 
therefore, the appellant cannot be heard to 
object that no plea touching the jurisdiction 
of the Court can be raised, unless there has 
been a consequent failure of justice. 


5. Before proceeding to consider these rival 
contentions it is necessary to advert to a few 
undisputed facts. The goods were consigned 
at Boodalur railway station within the juris- 
diction of the Sub-Court, Thanjavur, to Naya 


1. А.Т.К. 1571 Assamand Nagaiand 69. 
2. (1977y* 1 Karn,L.J, 247: A, LR, 1977. Kars 


BERND ee 

Bazaar, a place on the Northern Railway. 

The claim which preceded the suit and the 

suit were laid against the Union of India, 

represented by the General Manager, Nor- 

thern Railway, New Delhi. Though prima 

facie it may appear that -under section 20 

(c), Civil Proceduré Code, part of the cause 

.of action had arisen in Boodalur within the 
» jurisdiction of the Sub-Court, Thanjavur, and 
E therefore, the appellant is entitled to institute 
ij, ^ the suit before that Court, yet a little further 
but deeper consideration of the matter would 
Tis disclose that it cannot be so done. The res- 
M , pondent in the present case is the Union of 
India, represented' by the General Manager, 
Northern Railway and it is certainly not the 
case of the appellant that the Northern Rail- 
way has any office within the jurisdiction of the 
Sub-Court, Thanjavur. Therefore, the only 
basis upon which the appellant can seek to 
justify the institution of the suit before the 
Sub-Court, Thanjavur, is that part of the 
cause of action viz., the booking of the goods 
at Boodalur arose within the jurisdiction of the 
Sub-Court, Thanjavur. This may accord with 
section 20 (c), Civil Procedure Code. But the 
provisions of section 80 of the Indian Rail- 
ways Act have also to be taken into account 
as that section deals with suits for compen- 
‚ sation. Such a suit for compensation for loss 
| of the Ше or personal injury to a passenger or 
for loss, destruction, damage, deterioration or 
non-delivery of animals or goods may be 
D. instituted in the manner provided thereunder. 
1 !Broadly stated according to the provisions of 
section 80 of the Indian Railways Act, a suit 
TA may be instituted against the railway where 
| the goods were delivered for carriage ог 
i | against the railway administration on whose 
A V | railway the loss, injury, destruction or deterio- 
ү The Court which has juris- 
: diction to entertain such a suit has also been 
dm specified. That section provides that the 
Be suit may be instituted in a Court having 
jurisdiction over the place from which the 
purchaser obtained his pass or bought his 
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ticket or the animals or goods were delivered 
for carriage as the case may be or over the 
place in which the destination station lies or 
the loss, injury, destruction, damage or deterio- 
ration occurred. It is thus clear that опе 
part of section 80 of the Indian Railways Act, 
provides that any one of the several adminis- 
trations over which the goods travelled can be 
sued and the latter part provides that the 
Court having jurisdiction over the place at 
which the particular incident happened such 
as whether the ticket was purchased or goods 
were delivered or whether the damage had 
occurred would be the proper Court to enter- 
tain suits. In the present case, the appellant 
framed the suit in such a manner as to make it 
appear that the Northern Railway is the 
administration that is liable to pay compen- 
sation for the damage caused to the goods be- 
cause the claim had also been earlier made 
only against that railway and the: plaint also 
proceeded to allege that the damage to the 
goods was caused only by the Northern Rail- 


way administration. It is therefore, obvious 
that the Sub-Court, Thanjavur, cannot have 


any territorial jurisdiction over the place, 
where, even according to the appellant, the 
damage to the goods occurred. 





| 
cl 
6. The question now is whether the provi-: 
sions of section 20 (c) of the Code of Civil 
Procedure, would make any difference. The 
appellant would seek to sustain the institution 
of the suit before the Sub-Court, Thanjavur, 
only on the ground that the goods were book- 
ed from Boodalur within the jurisdiction of 
the Sub-Court, Thanjavur, and this, according 
to the appellant, would be covered by sec- ` 
tion 20 (c), Civil Procedure Cede. In my 
view, it is not possible to accept this conten- 
tion, section 80 of the Indian Railways Act, 


was substituted for the then existing provi- 
sion by Act XXXIX of 1961, and it provides 


for a complete and self-contained code re- 


ее 


L1] 


garding the -Courts before which the suit re- 
ferred to in that section can be instituted. 
Section 20 of the Code of Civil Procedure, 
had been in existence at the time when sec- 
tion 80 of the Indian Railways Act, was subs- 
tituted by Act XXXIX of 1961 and even 50, 
the Parliament thought fit to provide for the 
institution of suits claiming compensation 
against railway only before certain Courts 
under the circumstances set out in section 80 
of the Indian Railways Act. If it had been 
intended that section 20 of the Code of Civil 





Procedure, should continue to be applicable | 


even with reference to the institution of such 
"(suits claiming compensation against railways, 
there was no need for specifying and enume- 
rating in section 80 such Courts before which 
alone, suits claiming compensation and refer- 
red to in section 80, could be filed. This 
view expressed by me is supported by the 
decision of this Court in Union of India, 
represented through its General Manager, 
North Eastern Railway v. M|s. С. Swamina- 
that Mudaliar & Sons, through its Mg. Partner 
G. Maria Joseph'. In that case also, the 
respondent filed the suit against the Union of 


India, represented through its General Mana- 


ger, North Eastern Railways, claiming 
damages in respect of loss of goods in transit 
consigned from Madurai station to a place on 
the North Eastern Railway. An objection 
was raised that the suit was not maintainable 
under section 80 of the Railways Act, before 
the District Munsif’s Court at Madurai and 
that was overruled. In revision, the railway 
contended that since the Southern Railway was 
not a party to the suit, the Court at Madurai 
had no jurisdiction to entertain the suit. That 
objection was upheld by this Court. In the 
present case also, 'it has already been seen 
that. the Southern Railway, to which the 


т.а 
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goods were delivered, had not been made as a 
defendant in the suit instituted by the appel- 
lant and therefore, the Sub-Court at Thanja- 
vur, certainly did not have any jurisdiction. 
So far as the Northern Railway is concern- 
ed, it has already been pointed out that the 
Northern Railway does not have any office 
within the jurisdiction of the Sub-Court, 
Thanjavur, and therefore, the only other 


‘course that was open to the appellant was to 


have instituted a suit in accordance with sec- 
tion 80 of the Indian Railways Act. The 
Suit in the present instance should have been 
brought as against the respondent herein be- 
fore a Court having jurisdiction over the place 
in which the destination station lies or the 
loss, injury, destruction, damage or deteriora- 
tion occurred. That would mean, the suit 
laid by the appellant against the respondent 
would be certainly not: entertainable by the 
Sub-Court, Thanjavur. The mere circum- 


Stance that the Union of India is the owner : 


of all the railways in this country would not 
enable a person claiming compensation to 
institute suits against the railway adminis- 
tration wherever he may think fit, as such an 
interpretation would lead to complications and 
would also render section 80 of the Indian 
Railways Act, which had been enacted to 
assist not only the suitors to claim compensa- 
ton but also to afford' protection to the rail- 
Ways, nugatory. In Union of India, repre- 
sented through its General Manager, North 
Eastern Railway у. M|s. G. Swaminatha 
Mudaliar & Sons, through its M. g: Partner G. 
Maria Joseph’, the impact of section 80 of the 
Indian Railways Act, on section 20, Civil 
Procedure Code, was not considered in detail 


by this Court, but was dealt with in just one 


sentence to the effect that the question of 
jurisdiction under section 20 of the Code of 


———————  —————— À— 


1. (1970) 1 M.LJ. 272. 
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Civil Procedure would also be in —( this view that the decision in M|s. Assam 


with it. From the above discussion on the 
scope and purport of section 80 of the Railways 
Act, it is obvious that both sections 20, Civil 
Procedure Code and 80 of the Railways Act, 
cannot co-exist and be given effect to for the 
urpose of institution of suits claiming oom- 
pensation against railways. As stated ear- 
lier, the provisions of section 20, Civil Proce- 
dure Code, were in force at the time when 
section 80 of the Railways Act, was enacted 
and the object of section 80 of the Railways 
Act, was to specify the Courts having juris- 
diction to try suits for compensation and to 
this extent the provisions of section 20 of the 
Code of Civil Procedure, have to be read as 
not being applicable to suits falling under 
section 80 of the Railways Act, after the com- 
ing into force of section 80 of Railways Act, 
Ltroduced by Act XXXIX of 1961. This 
view is supposed by the decision of Venkata- 
ramiah, J., in The Union of India v. C. R. 
Prabhanna and Sonst, where the learned 
[udge has referred to the decision in M|s. 
Assam Cold Storage Co. v. The Union of 
India, and expressed his inability to agree 
with the view taken in that decision. It may 
also be stated that the Civil Procedure Code, 
contains general provisions with reference to 
the jurisdiction of the Courts in respect of 
institution of suits. The provision under sec- 
tion 80 of the Railways Act, has been enact- 
ed thereafter in 1961 and as pointed out ear- 
lier, the two provisions cannot stand together 
particularly when the Parliament had in mind 
the provisions of the Code of Civil Proce- 
dure, when it enacted section 80 of the Rail- 
iways Act, and it may even be stated that sec- 
‘tion 80 of the Railways Act, is an exception 
'to section 20 of the Code of Civil Procedure, 
iwith reference to the institution of suits claim- 





ing compensation against railways. It is in 
1. (19775 1 Kaen. L.J. 247: A,LR. 1977 
Karn. 132. 


2. A.I.R. 1971 Assam & Nagaland 69. 


Cold Storage Co. v. The Union of India’, 
cannot be applied to the present case. With 
respect, I agree with the view expressed by 
Venkataramiah, J., in The Union of India v. 
C. R. Prabhanna & Son. Under these cir- 
cumstances, the learned District Judge was 
perfectly correct when he held that the Sub- 
Court, Thanjavur, did not have any jurisdic- 
tion to try the suit. 


7. The other objection raised by the appel- 
lant as regards jurisdiction has no merit. It 
has already been pointed out that the ques- 
tion of jurisdiction of the Sub-Court, Thanja- 
vur, was clearly and pointedly raised in the 
course of the additional written statement filed 
by the respondent and an issue was framed 
touching that aspect. The parties had gone 
to trial on that issue being fully alive to the 
objection raised. Under these circumstances, 


. it cannot be said that the appellant had either 


been taken by surprise or did not have any 
adequate opportunity of meeting the objection 
raised by the respondent. Consequently, it 
cannot be said that the objection regarding 
the jurisdiction of the Court cannot be per- 
mitted to be raised by the appellant. For the 
aforesaid reasons, the order of the learned 
District Judge directing the return of the plaint 
to the appellant for presentation to the 
proper Court is perfectly correct. The civil 
miscellaneous appeal, fails and is dismissed. 
Both the parties will bear their costs through- 
out. The appellant is granted two months’ 
time from this day to take return of the plaint 
and fur representing it before proper Court. 


R.S. 





Appeal dismissed . 


ааыа ина ница 


1. АЛ.В. 1971 Assam & Nagaland 69. 
2. (1977) 1 Karn.L.J. 247 : A.1.R. 1977 Karn. 
132. 
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23. Very strong reliance was placed by 
Mr. S. Gopalaratnam on the decision of a 
Bench of this Court in Sakku Bai Ammal v. 
R. Babu Reddiar alias R. B.|Reddiarland others'. 
The plaintiff in that suit prayed for a decree 
for specific performance of an agreement 
dated 10th June, 1965, of sale of certain 
properties fora sum of Rs. 18,500. A sum 
of Rs. 8,001 was paid on the date of the 
registration of the agreement and the balance 
was to be paid at the time of the registration 
of the sale deed. A period of two years was 
available for performance of the contract. If 
the plaintiff committed default, she had to 
forfeit a sum of Rs. 1,000 from the sum of 
Rs. 8,001 and the balance was liable to be 
returned to her. As the contract was not 
performed by the other side, a suit for specific 
performance was laid. The trial Judge gave 
a money decree in favour of the plaintiff for 
a sum of Rs. 8,000 with interest at 6% per 
annum and alsoa decree for damages ina 
sum of Rs. 5,500. The decree for damages 
was passed in pursuance of the alternative 
prayer in the suit for grant of damages. As 
the relief of specific performance had not 
been granted, the plaintiff filed an appeal and 
the question was whether the said appeal 
could be pursued. A Division Bench of this 
Court consisting of Ramaprasada Rao, J. (as 
he Шеп was) and Ratnavel Pandian, J., held 
that the appeal was incompetent. In doing 
so, the learned Judges followed the decision 
of the Supreme Court in Ramesh Chandra v. 
Chunni Lal?, which followed the decision of the 
Court of Appeal in Dexters, Limited v. Hill 
Cresh Oil Company (Bradford) Limited’, 
Unfortunately the earlier decision of the 
Supreme Court in Bhau Ram v. B. Baijnath 

Singh and others*, had not been brought to 
^ their notice. 


24. We have already examined the two deci- 
sions of the Supreme Court and we have come 
to the conclusion that there is nothing even 
in the second case, wich would stand in 
the way of the appellant pursuing the present 
appeal. Inany event, as the said decision 
does not appear to be consistent with the 
decision ofa larger Bench of the Supreme 


om 


1. (1977) 1 М.І. Ј. 211: 90 L. W. 110 : L L,R. 


(1976) 2 Mad. 317 : A. I R. 1977 Mad. 223. 
2. (1971) 2 S, C. R.. 573 : (1971) 1 S, C, J, 169, 
3. (1926) 1 K B. 348 
4. (1961)2 S. C. J. 89 : (1962) 1, S. C. R, 358. 
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Court, it would not be proper for us to follow 
this decision in preference to the law laid 
down by the Supreme Court. In fact, this 
decision of the Bench has also been noticed 
by one of us (Natarajan, J.) in Manickam 
alias Manickavasagam and others v. Rama- 
swamy Gounder and amother!, wherein it has 
been pointed out that unless a party was 
shown to have fully approbated to an 
alternative relief granted to him, he would 
not stand legally precluded from reprobating 
the decree and re-agitating his claim for the 
other relief, which was not given to him. In 
that particular case, the alternative relief of 
partition had been claimed in a suit for 
declaration of title and injunction. It was 
held that the defendants' contention that the 
plaintiff was not an aggrieved person, because 
he got the relief of partition could not be 
sustained. In any event, the said decision of 
the Division Bench would have to be confined 
to a case of alternative relief and not to a case 
like the one before us where the question is 
whether the first defendant having pointed 
out the existence of a large amount in court 
deposit at the time of the execution of the 
decree for costs was precluded from pursuing 
his statutory right of appeal. In fact, as 
rightly pointed out by Mr. Kesava lyengar, 
an appeal does not operate asa stay of pro- 
ceedings of the decree or order appealed from, 
except so far as the Appellate Court may 
order, nor does an execution of a decree get 
stayed by reason only of an appeal having 
been preferred from the decree. See Order 41, 
tule 5 (1) of the Code of Civil Procedure. 
Section 144 has been enacted only for 
the purpose of granting restitution in a 
case where a decree might have been execut- 
ed during the pendency of an appeal against 
it, and the decree so executed was set aside on 
appeal partially or totally. The appellate 
jurisdiction isa statutory one and so long 
as there is in the statute no restriction 
upon the jurisdiction of the Court, it 
would be stultifying a right of an appeal if it 
is to be held that the appeal is incompetent. 
The exception to this principle is to be found 
only in those cases where the plaintiff has 
made an election and with full knowledge of 
hislegal rights has abandoned his right of 
appeal The rule of election is a rule of 
equity and neither justice nor equity is pro. 





1 (1980)93 L. W. 780. 
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moted by the acceptance of the contention of 
the plaintiff in the present case. 


R. S. Preliminary objection 


overruled. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT:—F. Sethuraman, J. 


Palani Gounder and others Appellants® 

ve 

Thirumalai Gounder and others 
Respondents. 


Transfer of Property Act (IV of 1882), section 
58  (c)—Deed—Construction—'*Sale** ог 
*tmortgage by conditional sale’’. 


The question whether a transaction is a sale 
or mortgage by conditional sale is one 
of intention. The form of the document is 
inconclusive. If the condition for repurchase 
is embodied in the same document there isa 
presumption that the document is а mortgage 
by conditional sale. It is for the party 
challenging this presumption to establish that 
there is a sale and not a mortgage. In order 
to find out whether the intention was to exe- 
cute a mortgage oran out and out sale it would 
be possible to refer to the surrounding circum- 
stances for which oral evidence can be let in 
but subsequent conduct would be inadmis- 
sible in evidence. [Para. 7.] 


In the instant case, the concerned document 
recited transfer of possession.along with its 
being an absolute sale and it was executed by 
allthe co-sharers in the property while an 
earlier mortgage was executed only by a few 
of the co-sharers. Though there was no 
evidence of the adequacy of the price of 
Rs. 1,000 with reference to the property con- 
veyed, it was only а part of the properties 
covered by the earlier mortgage that was 
transferred and therefore there was nothing 
improbable in the purchaser taking an abso- 
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lute sale of a smaller extent with a condition ` 
of repurchase. A document of conveyance of 
1941 of one-third share in the suit properties 
was for Rs. 300. Having regard to the ` price 
of the one-third share, the other  two-third 
share would be of the value of Rs. 600 and 
the actual price paid five years earlier for the 
entire property was Rs. 1000. There were 
also recitals to confirm the title of the 
purchasers with reference to the  two-third 
Share. It must be remembered that this 
document of 1941 came into existence after 
thetwo years provided for re-purchase. If 
the,document was only a mortgage then there 
-Was no need to affirm the title of the defen- 
dants. There was also the circumstance, that 
patta was transferred in favour of the 
purchaser. Taking into consideration all the 
circumstances it can be said that the document 
in question was an out and out sale and not a 
mortgage by conditional sale. [Para. 8.] 


Cases referred to :— 


Chunchun Jha v. Ebadat Ali, 1954 S. C. J 

469 : (1954) 1 M. L. J. 708 : (1955) 18. C. R 

174: A.l. R. 1954 S. C. 345; Karuppanna 
Gounder v. Thirumalai Gounder, (1976) 89 
L. W. 364: A. I. R. 1978 Mad. 75; Bhaju 
Mandal v. Debnath Bhagat, (1963) 2 S. С.К. 
(Supp 82: (1963) 2 S. С. J. 676: 
А.І. В. 1963 S.C. 1906 ; Bapuswami v. 
P. Gounder, (1967) 1 S. C. J. 842 : (1967) 2 
An. W. К. (S. C) 8:(1967) 2 M. L. J. (S. C.) 
8 : (1966) 2 S. C. К. 918: А. I. К. 1966 S. C. 
902 ; Bhaskar Waman Joshi v. Narayan Ram-. 
bilas Agarwal, 1960 5. C. J. 327: (1960) 1 
An W. R. (S. C.) 87 : (1960) 1 M. L. J. (S. C.) 
87 : (1960) 2 S. С. R. 117: A. I. R. 1960 S. C. 
301 ; Prakasam v. Rajambal, (1974) 2M. L. J. 
360 : 87 L. W. 868 : A. I. R. 1975 Mad. 282. 


Appeal against the decree of the Court of 
the Principal Subordinate Judge, Erode, in 
Appeal Suit No. 232 of 1966 preferred against 
the decree of the Court of the District Munsif, 
Erode in Original Suit No. 598 of 1965. 


N. Sivamani and N. K. Mitra, for Appellants. 


T. К. Rajagopalan and T. К. Rajaraman, for 
Respondent. = 


The Court delivered: the following 


JUDGMENT.—Plaintiffs 2 to 5 in О. S. No. 598 
of 1965 in the Court of the Principal District 


D 


Munsif of Erode are the appellants. The 
suit was one for redemption of Exhibit B-2. 
"mortgage" and for recovery of possession. 
The case of the plaintiffs was that Exhibit 
B-2 was a mortgage by conditional sale and 
that, therefore they were entitled to redeem 
the mortgage. The case of the defendents 
was that Exhibit B-2 constituted an absolute 
sale accompanied by an agreement for re- 
purchase and, therefore, the suit for redemp- 
tion would not lie. 


The trial Court decreed the suit and the 
matter was taken on appeal by the defendants. 
The lower appellate Court reversed the judg- 
ment of the trial Court and the matter came 
up to this Court in Karuppanna Gounder and 3 
others v. Thirumalai Gounder and 3 others!. 
By judgment and decree dated 7th October, 
1971, Ismail, J., (as he then was) allowed the 
second appealand remanded the first appeal 
for fresh disposal. The reason for the remand 
order was that one of the tests to find out 
whether a particular transaction was an 


absolute sale or a mortgage by conditional 


sale was the adequancy of the price and with 
reference to that there was some mistake in 
the judgment of the lower appellate court. 
By his judgment dated 8th March, 1972, the 
learned Principal Subordinate Judge, Erode 
stated that there was no oral evidence and 
that in the absence of such evidence, :he 
expressed his difficulties in arriving at the 
value of the property for the purpose of con- 
sidering whether the consideration mentioned 
in Exhibit B-2 was: adequate or inadquate. 
He, however, recorded a definite finding that 
Ex-B-2 was not a mortgage by conditional 
sale and only an out-and-out sale and that 
the plaintiffs were not entitled to maintain 
the suit for redemption. The suit for redemp- 
tion was thus dismissed, and the matter was 
again challenged in the second appeal to this 
court. Again the matter came up before 
Ismail J., (as he then was) and after consider- 
ing the rival contentions, the learned Judge 
pointed out that once the condition for resale 
was incorporated in the same document, the 
document was covered by section ^58 (с) of 
the Transfer of Property Act and that the 
transaction would be only a mortgage unless 
the person who asserts that it was not a 
mortgage was able to prove, either from the 
language contained in the document or from 


i. S.A. No. 667 of 1969. 
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whether the 
transaction was intended to be an outright 
sale. By throwing the burden wrongly on the 
plaintiffs, the learned Subordinate Judge, it 
was held, had committed an error. The view 
of the learned Subordinate Judge appeared to 
be based on the conclusion that the plaintiffs 
had failed to prove that Exhibit B-2 was a 
mortgage by conditional sale. Such conclu- 
sion was found to be erroneous in view of 
the judgment of the Supreme Court in 
Chunchun Jha v. Ebadat Ali and another’. 
The learned Judge (Ismail, J.) gave an oppor- 


tunity to the counsel to draw his attention to 


any term in Exhibit B-2 which would lead to 
the inference that the transaction was only 
an'outright sale. As the counsel was not 
able to draw his attention to any express 
words which would preclude the transactions 
being a mortgage by conditional sale, the 
learned Judge pointed out in paragraph 4 of 
the judgment, which is reported in Karuppanna 
Gounder v. Thirumalai Gounder’ : 


“Thus the recitals contained in Exhibit B-2 
show that the transaction was а sale 
were consistent with the sale being an 
ostensible one, and, therefore, from those 
. recitals, no inference can be drawn that the 
transaction was intended to be a mortgage 
by conditional sale, but was intended 
to be only an outright sale. It is in 
view of the above position it has to be 
found now whether there are attendant 
circumstances which will necessarily lead to 
the conclusion that the transaction under 
Exhibit B-2, was an outright sale, as pointed 
out by the Supreme Court. 1 іѕ опу for 
this purpose Ї am allowing the second 
appeal and remanding the matter to the 
lower appellate Court to find out whether 
there were any attendant circumstances 
which necessarily lead to the conclusion 
that the transaction under Exhibit B-2 was 
only an outright sale.". 


The matter was again disposed of by the 
learned Subordinate Judge by his judgment 
dated 9th November, 1976, and is now again 
in second appeal at the instance of the 
unsuccessful plaintiffs 2 to 5. 








1. 1954 S. C. Ј. 469: (1955) 1 S. С.В. 174: 
(1954) 1 M. L. J. 708 : A. I. К. 19545 C 345. 

2 (1976) 891. №. 364 at page 367: ALR. 
4978 Mad, 75. 
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3. The second appeal has becn admitted on 
the following questions of law:-- 


(1) Whetherthe lower appellate Court has 
misconstrued Exhibit A-1 in holding that it is 
an outright sale and not а mortgage by con- 
ditional sale ? 


(2) Whether the lower appellate Court has 
not understand the scope of the remand order 
made by this Court ? 


` Section 58 (c) of the Transfer of Property Act 
runs, to the extent relevant, as follows:-- 


“Where the mortgagor ostensibly sells the 
mortgaged property— 


on condition that on default of payment 
of the mortgage-money on a certain date 
the sale shall become absolute; or 


on condition that on such payment being 
made the sale shall become void; or 


on condition that on such payment being 
made the buyer shall transfer the property 
to the seller; 


the transaction is called a mortgage by 
conditional sale and the mortgagee, a 
mortgagee by conditional sale; 


Provided that no such transaction shall be 
deemed to be a mortgage unless the condi- 
tion is embodied in the document which 
effects or purports to effect the sale". 


The proviso to this clause was added by Act 
.XX of 1929. Priorto the amendment there 
was a conflict of decisions on ‘the question 
whether the condition contained in a separate 
deed could be taken into account in 
ascertaining whether a mortgage was intended 
by the principal deed. The Legislature resolv- 
ed this conflict by enacting that a transaction 
shall not be deemed to be mortgage unless the 
condition referred to in the clause is embodied 
in the document which effects or purports .to 
effect the sale. In Chunchun Jha v. Ebadat 
Ali!,the relevant document stated that a sum 
of Rs. 634 being the principal with interest 
under a simple mortgage bond dated the 6th 
May, 1927 was due by Ше executants. They 
wanted a sum of Rs. 65-6-0 more to meet the 
costs of some proceedings under the Bihar 
Tenancy Act. They sold the property for 
a sum of Rs. 700, out of which Rs. 634-10-0 
was adjusted towards the amoun} due under 
SEDES MNT NETS 

1. (1954) 1-М.1. J. 708:1954 S.C,J. 469: 
A. I. В. 1954 S, C. 345, : 
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the earlier mortgage. The purchaser was put 


- in possession of the property. The document 


contained a clause that if the executants shall 
repay the conideration money to the pur- 
chaser within two years the property sold 
would become the absolute property of the 
executants. If they did not pay the same, the 
purchaser would remain in possession 
and occupation thereof, generation after: 
generation. There were clauses of 
indemnity in case of dispossession. The 
amount tobe paid at the time of repur- 
chase was to include the loss and damage and 
also interest at the rate of 2per cent from the 
document till the date of payment. The 
vendors also declared that they would not 
claim the value of the produce during the 
period of possession by the purchaser. On a 
construction of this document, the Supreme 
Court held that the deed was a mortgage by 
conditional sale under section 58 (с) of the 
Transfer of Property Act. At page 348, Bose, 
J., delivering the judgment of the Supreme 
Court observed in paragraph 14 : 


“Now, as we have already said, once a 
transaction is embodied in one document 
and not two and once its terms are covered 
by section 58 (c) then it must be taken to 
be a mortgage by conditional sale unless 
there are express words to indicate the con- 
trary, or, ina case of ambiguity, the atten- 
dant circumstances necessarily lead to the 
opposite conclusion." 


4. ‚Іо Bhoju Mandal v. Debnath Bhagat!, the 
Supreme Court was concerned with the docu- 
ment to meet pressing demands and not 
merely to discharge the previous mortgage in 
favour of the respondent before the Supreme 
Court. It was provided in that document 


` that in case of defect of title and consequent 


dispossession, the vendors would remain 
bound to refund the consideration with. 
interest. The totalarea of the land dealt 
with by the document was 13.17 acres and the 
amount advanced was Rs. 1,600. Only a year 
thereafter 12.6 acres were transferred to the 
respondents in that case for Rs. 28,000. There 
was no dispute that the latter amount  repre- 
sented the real value of the land. The 
Supreme Court held that the cumulative effect 
of the terms of the document and the 
surrounding circumstances left no manner of 





А 


— 
1. (1963) 1 S.C, J. 676: (763) 2 S.C.R. 
(Supp.) 82: A, I, К, 1963 5. C, 1906. 
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: doubt thàt the document in question was not 
a mortgage buta sale with the condition of 
repurchase. In the course of the judgment, 
referring Chunchun Jha у. Sheikh Ebadat Ali, 
it was pointed out that in that case Chunchun 
Jha's case) the document was treated to bea 
mortgage because the persons who were 
selling the property would hardly take the 
trouble to borrow money in order to con- 
tinue proceedings which could no longer 
benefit them and could only enure for the 
benefit of the purchasers. After referring to 
the terms of the document in the case of 
Bhoju Mandal v. Debnath Bhagat?, Subba 
Rao, J. (as he then was), delivering the judg- 
ment of the Supreme Court observed : 

“There is a clear legal distinction between 
the two concepts—a mortgage by condi- 
tional sale anda sale with a condition of 
repurchase. The former is a mortgage, the 
relationship of debtor and creditor subsists 
and the right to redeem remains with the 
debtor. The latter is an out and out sale 
whereby the owner transfers all his rights 
in the property to the purchaser reserving a 
personal right of re-purchase. The ques- 
tion to which category a document belongs 
presents a real difficulty which can only be 
Solved by ascertaining the intention of the 
parties on a consideration of the contents of 
the document and other relevant circum- 
stances. Decided cases have laid down 
many tests to ascertain the intentions of 
the parties but they are only illustrative 
and not exhaustive." 


Their Lordships referred in that case to the 
fact that in 1923, 13.17 acres had been 
mortgaged for Rs. 1,600 and that only one year 
later 12.6 acres out of the said 13.17 acres 
had been transferred for a sum of Rs. 28,000. 
It was considered to be improbable that a 
mortgagee would advance an additional 
amount (Rs. 1,200) and takea mortgage of a 
smaller extent (namely 12.6 acres) in discharge 
ofan earlier mortgage whereunder a larger 
extent of land (namely 13.17 acres) was given 
as security. Unless there are extraordinary 
reasons for this conduct, it was held, it would 
be a clinching circumstance in favour of hold- 
ing that a document was a sale. 





1. 1954 S. c d: 469 :(1954) 1 M. L. J. 708: 
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5. In Bapuswamiv. P. Gounder!, the Supreme 
Court has held that the form in which the 
deed is clothed is not decisive and the ques- 
tion has to be determined on the basis of the 
provision of the document viewed in the light 
of the surrounding circumstances. [n that 
particular case, the circumstances relied on 
for showing that the document wasa mortgage 
were : (1) the condition for repurchase was 
embodied in the same document; (2) the value 
of the property was Rs. 8,000 as against the 
consideration in the document under con- 
sideration for Rs. 4,000; (3) the defendent i. e., 
the transfered had not appliee for transfer of 
patta and (4) the kist for the land was con- 
tinued to be paid by the transferor. It is in 
the light of these facts the Court came to the 
conclusion that the document was only a 
mortgage. 


6. In an earlier case in Bhaskar Waman 
Joshi v. Narayan Rambilas Agarwal?, the 
Supreme Court held that ina mortgage by 
conditional sale there was a relationship of a 
debtor and a creditor while in the sale with 
condition of repurchase such relationship did 
not exist. It was further added that the oral 
evidence of intention is not admissible but 
evidence to contradict the recitals as 
distinguished from the terms of the document 
were held to be admissible. Evidence of 
contemporaneous conduct was always 
admissible as a surrounding circumstance, 
but evidence as to subsequent conduct of 
the parties was held to be inadmissible. 
There are other decisions of this Court con- 
sidering the document inthe light of the 
particular fact. It is necessary to refer to 
them. 


57. The principles deducible from the above 


cases may be summarised as follows :—The 
form of the document is inconclusive. The 
question whether there is a mortgage or sale 
is one of intention. Ifthe condition for re- 
purchase is embodied in the same document, 
there is a presumption that the document is aj 
mortgage by conditional sale. It is for the; 
party challenging this presumption to establish 
that there is a saleand not a mortgage. Їп 


— MT x o —- 


(1966) 2S. C.R 918 : (1967) 1 S C. Ј. 842: 
67)2 An. W. R. (S. C) 8 :(1967) 2 M. L. J. 
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order to find out whether the intention was to 
execute a mortgage or an out and out sale, 
it would be possible to refer to the surround- 
ing circumstances for which oral evidence can 
be let in, but subsequent conduct would be in- 
admissible in evidence. 





8. In the present case, the question has to be 
considered in the light of the above principles. 
There was an earlier mortgage under Exhibit 
B-1, dated 7th January, 1932. The principal 
amount advanced under that mortgage was 
Rs. 1,000. Only a part of the property was 
covered by Exhibit B-2, dated 10th June, 1936 
which was fora consideration of Rs. 1,000. 
Thus while there was admittedly a mortgage 
for the principal sum of Rs. 1,000 with refe- 
тепсе to the properties covering .a larger 
extent executed on 7th January, 1932, there is 
no reason why a person, who had already 
mortgaged for the same amount with a larger 
area should take again a mortgage for the 
same sum, but with reference to a smaller 
area under Exhibit B-2. As pointed out by 
Subba Rao, J., in Bhoju Mandal v. Debnath 
Bhagat’, this is a very crucial and clinching 
circumstances in favour of holding that 
the document was a sale and not a mortgage. 
The stamp papers had been purchased 
in the name of the mortgagor in 
Exhibit A-2, dated 7th January, 1932, but 
the stamp papers in respect of Exhibit B-2 
(registration copy being Exhibit A-1) were 
purchased in the name of the purchaser. 
This aspect has been considered to be 
material by a decision of the Division Bench 
of this Court in Prakasam у. Rajambal?. In 
Exhibit B-2 there is a specific recital of 
transfer of possession along with its being 
an absolute sale and Exhibit B-2, has been 
executed by all the co-sharers in the property, 
while Exhibit B-1 had. been executed only by 
a few of the co-sharers. Unfortunately, there 
is no evidence of the adequacy of the price of 
Rs. 1,000 with reference to the property con- 
veyed under Exhibit B-2, but itis necessary 
to remember that only part of the properties 
covered by Exhibit P-1 were transferred under 
Exhibit B-2 and, therefore, there is nothing 
improbable in the purchaser taking an 
absolute sale of a smaller extent with a 
condition of repurchase. There is -also 


———— 
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one factor presented by Exhibit B-4 dated 
21st February, 1941. That was a docu- 
ment of-conveyance of one-third share in the 
suit properties for Rs. 300. The other two- 
third was the subject-matter of the document 
Exhibit B-2. Taking the price of the third 
share, the two third share would be of the 
value of Rs. 600 and the actual price paid 
five years earlier was Rs. 1,000. These cir- 
cumstances probablise the case of the defen- 
dants that there was an out and out sale. In 
Exhibit B-4 there are recitals to confirm the} . 
title of the purchasers with reference to tha 
two-third share. It must be remembered thet 

this document of 1941 came into existen n 

after the two years provided for repurchase te 

Exhibit B-2. If the document was only a 

mortgage, then there was no need to affirm 

the title of the defendants with reference to 

thé two-third share. Taking into account all 

these surrounding circumstances, the court 

below rightly held that there was ап out and 

out sale and not a mortgage by conditional 

sale. There is also one other circumstance, 

namely, that patta was transferred in favour, 

of the purchaser. . The learned counsel for the 

appellants contended that Exhibit B-3 is dated 

20th March, 1965 and that it related only to 

fasli 1374, corresponding to 1964-65. Exhibit 

B-3 does not purport to be any proceeding 

for transfer of patta in that year, but merely 

evidences the existence of the patta in the 

name of the defendants. If really the patta 

stood till then in the name of the plaintiffs, 

they could have very well produced the kist 

receipts which must be in their possession. 

In the absence of production of such docu- 

ments, it has to be taken that patta was trans- 

ferred at anyrate prior to the present proceed- 

ings. There is no suggestion that patta was 

actually transferred only because of апа after 

the dispute between the parties arose. The 

appellants have not shown how the scope of 
the remand order has been misunderstood by 

the Court below. Thus, having regard to all 

the features, I do not find any merit in the. 
second appeal and it is, accordingly, dismiss- 
ed. There will be no order as to costs. 


R. S. — —— Second appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRssENT.—G. Ramanujam, J. 


Arumbu Ammal Appellant? 


1 


y. 


Elamathi and others Respondents. 
Civil.Procedure Code (V of 1908), Order 33, 
rule I—Application to sue as an indigent 
person—Suit for recovery of possession of pro- 
perties valued at Rs. 94,000—Cour t-fee pay- 
able Rs. 7,025—Applicant receiving Rs. 2,099 
from Life Insurance Corporation after filing 
the application—Application for leave to sue 
not amended—Applicant disclosing the fact 
of receipt while in the witness box at the time 
of enquiry—Application dismissed by lower 
Court on the ground that the applicant 
should have amended her application—Appeal 
by applicant—Held there was no suppression 
and leave given to sue as indigent person. 
v 

A, filed a suit for recovery of possession of 
properties valued at Rs. 94,000 and the court- 
fees payable thereon came to Rs. 7,025. 4 
also filed an application to sue as an indigent 
.person. After filing the application А receiv- 
ed a sum of Rs. 2,099 from the Life Insurance 
Corporation of India. However she did not 
amend her application to sue as an indigent 
person, but brought the fact to the notice of 
the Court when in the witness box at the time 
of enquiry. The application was dismissed 
by the trial Court on the ground that А did 
not amend her petition to sue as an indigent 
person. А filed an appeal in High Court. 


Held: Where there was no suppression at all 
and long after the filing of the application the 
applicant received a certain'amount which was 
quite insufficient to discharge her liability to 
pay court-fee, there was no question of the 
appellant being deprived of her right to get 
permission to sue as an indigent person. `- 

- [P dra. 2.] 


‘Appeal against the order of the Sub-Court of 
Mayuram, dated 2151 August, 1978 in O. P. 
No. 129 of 1976. 





‚ "А.А, О, No, 518 of 1978, 12rh December, 1980. 
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V. R. Venkataraman, for Appellant. 


А. S. Venkatachalapathi, for Respondents. 
The Court made the following 


ORDER.—This appeal is directed against the 
order of the Subordinate Judge, Mayuram, 
refusing to permit the appellant herein to sue 
аз ап indigent person. The appellant filed 
the suit for the reeovery of possession of 
certain properties valued at Rs. 94,000 and 
the court-fee payable on the claim comes to 
Rs. 7,025. In her application for leave to 
sue as an indigent person, the appellant had 
claimed that she was not possessed of 
sufficient means to pay the said court-fee of 
Rs. 7,025. However, after the filing of the 
application, she received a sum of Rs. 2,099 
odd, from the Life Insurance Corporation of 
India, representing the amount due to her on 
the life insurance policy taken by her husband, 
who died justa few months perior to the 
filing of the application. However, the 
appellant did not amend her petition for leave 
to sue as an indigent person, bringing to the 
notice of the Court the factum of her having 
received the said sum of Rs. 2,099 from the 
Life Insurance Corporation. However, at 
the time of the enquiry, when she was in 


the witness box, she admitted the 
receipt of the said amount, but stated 
that the amount was not sufficient for 


the payment of the court-fee payable on the 
plaint. The Court below has held that even 
though the appellant had received the amount 
of Rs. 2,099 subsequent to the filing of her 
application for leave to sue as an indigent 
person, she should have brought it to the 
notice of the Court by amendment of the peti- 
tion, and the appellant not having done so, 
it should be taken that there was lack of 
good faith on her part and that therefore the 
application for leave to sue as an indigent 
person cannot be sustained. 


2. Ona due consideration of the matter, I 
am of the view that the order of the Court 
below cannot legally by sustained. There is 
no dispute that at the time, when the appli- 
cation for leave to sue as an indigent person 
was filed, there was no suppression of any 
material fact or non-disclosure of any asset 
possessed by the appellant. The sum of 
Rs. 2,099 was got by the appellant nearly 
four months after the filing of the 
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is application. It is also not in dispute that 
at the time of the enquiry the appellant 
admitted the receipt of the sum of Rs. 2,099 
both in her chief-examination and in cross- 
examination. Therefore, there was no 
attempt on her part to suppress the factum of 
the receipt of the amount. In those circum- 
stances, I do not see how the appellant can be 
considered to be guilty of suppression of any 
material asset in her original petition or in 
her evidence. It is not possible to infer any 
lack of good faith on the part of the appel- 
lant. If the Insurance amount received by 
the appellant has exceeded the amount payable 
аз court-fee, then the appellant may be 
disentitled to permission to sue as an indigent 
person. But admittedly the amount received 
by her from the Life Insurance Corporation 
is quite insufficient for paying the court-fee 
payable on the plaint. If there was no 
suppression in the original application 
filed by the appellant with regard to any 
assets or any. funds, then the sufficiency 
of the funds or the value of the properties 
may not be relevant, and the mere fact that 
the amount alleged to be suppressed 
is far below the court-fee payable cannot 
be taken advantage of by the person seeking 
leave to sue as an indigent person. But, 
where there is no suppression at all, and long 
after the filing of the application she received 
certain amount which was quite insufficient to 
discharge her liability to pay court-fee, there 
is no question of the appellant being deprivéd 
of her right to get permission to sue as an 
indigent person. 


3. In this view of the matter, the order of 
lower Court has to be set aside and the 
appellant has to be granted permission to sue 
as an indigent person as prayed for.by her in 
O. P. No. 129 of 1976. The appeal is accord- 
ingly allowed. There will be no order as to 
costs. 


S.J. Appeal allowed. 


THE MADRAS LAW JOURNAL REPORTS 


[1981 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. ‘ i 


PRESBNT.—M. M. Ismail, CJ. апа S. Мапа» 
Sundaram, J. 


Union of India, owning Southern Railway, 
represented by its General Manager, Madras 
Appellant* 


У, 


The United India Fire and General Insurance 
Company Limited and another 
^ Respondents: 


Contract Act (IX of 1872), sections 151, 152 
161—Railways Act (IX of 1890), section 77 
prior to amendment by Act (LXXI of 1972)— 
Liability of Railway that of a bailee—Cotton 
bales consigned through Railway—Goods 
unloaded and stored adjacent to goods shed— 
Consignee not taking delivery in their reason- 
able time—Consignee treating the Railway 
as warehouse — Fire in the cotton bales— . 
Damages awarded by trial Courts to con- 
signee—Appeal Бу Railway—Held there was 
no negligence.on the part of the Railway— 
Suit dismissed. 


50 bales of fully pressed cotton were 
despatched from Khangoan to Pudukad 
Railway Station for delivery to the second 
plaintiff. The goods arrived at Pudukad 
Railway Station on 12th February, 1971. The 
goods were unloaded with the help of the 
coolies engaged by the 2nd plaintiff itself on 
13th February, 1971. As there was no space 
in the covered goods shed, the cotton bales 
were kept adjacent to the goods shed. On 
28th February, 1977, at about 3.45 P.M. fire 
was noticed in these 50 bales. The fire was 
put out by the railway staff with the help of 
the fire brigade. The 2nd plaintiff immediataly 
made an assessment of the demages and filed 
asuitagainst the Southern Railway. The 
suit was decreed. The Sourthern Railway 
filed an appeal. 


Held, the authorities had placed before thr 
High Court all the materials it had for 
the purpose of showing how the  goodr 
were dealt with by it after they reached the 
destination railway station and the consignee 
had not been able to show any negligence or 











t О, 5. A. No. 81 of 1976, 23rd Julv, 1980. 
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efault on the part of the railway authorities. 
[Para. 15.) 


The Railway is not expected to anticipate the 
failure on the part of the consignee to take 
delivery of the goods within a reasonable 
time after the unloading thereof and also to 
anticipate a fire and to provide for all con- 


tingencies. [Para. 14.] 


Cases referred to :— 


Union of India v. West Punjab Factories Ltd., 
(1966) 1 S.C. J. 350:(1966) 1 S.C.R 
580 : A. I. В. 1966 S. C. 395; Moolji Siks and 
Co. v. B. N. Rly., Co. Lid., A. I.R. 1922 
Cal. 257; Union of India v. Rajendra Mills, 
(1970) 2 M. L. J. 212: 83 L. W. 251 : A. I. R. 
1971 Mad. 35; Indian Trade and General 
Insurance Co., Ltd. v. Union of India, А.Т.К. 
1957 Cal. 190. 


Appeal under Clause 15 of the Letters Patent 
‘and Order 36, rule 1, O. S. Rules, against the 
; E » Ratnavel Pandian, J. in C.S. No. 116 
of 1972. 


G. Ramaswami 
Appellant. 


Sampathkumar and А. Р. S. Kasturirangan, 
for Respondents. 


The Judgment of the Court was delivered by 


Ismail, CJ.—This is a defendant's 
appealagainst the judgment and decree of 
Ratnavel Pandian, J., rendered in C.S. No. 116 
of 1972, on the file of the Original Side of 
this Court. Since most of the facts are not 
in controversy, we are not elaborately referr- 
ing to the pleadings as well as the evidence 
and we shall refer only to that part ofthe 
pleadings and the evidence which will enable 
us to concentrate on the crucial questions 
involved for decision in this appeal. 


for B. T. Seshadri, for 


2. There were two plaintiffs in the suit the 
first being the Insurance Company and the 
second being a company by name Alagappa 
Textiles (Cochin) Ltd. The admitted facts 
are—50 Bales of fully pressed cotton were 
despatched by Messrs. E. I. C. Khamgoan on 
21st January, 1971, for delivery to the second 
plaintifl in the suit at Pudukad Railway 
Station between Cochin and Shoranur. The 
goods arrived at the Pudukad railway station 


M. L. J.—17 
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on 12th February, 1971. The goods were un- 
loaded with the help of coolies engaged by 
the second plaintiff itself оп 13th February, 
1971. Afterthe goods were unloaded, they 
were kept adjacent to the goods shed as there 
was no space in the covered goods shed for 
stocking these 50 bales. On 28th February, 
1971, at about 3-45 P. M. fire was noticed in 
these 50 bales and the Station Master on duty 
as wellasthe railway staff and others attempt- 
ed to put out the fire and fire brigades also 
were summoned and the first Brigade arrived 
at4.27 P. M. and the second Brigade arrived 
at 6.30 p.m. After the fire, the goods were 
assessed and according to the plaintiffs, the 
salvage value of the goods was only 
Rs. 15,000. They instituted the present suit 
for recovery-of a sum of Rs. 65,531.70 with 
interest at the rate of 6 per cent.per annum 
from the date of presentation of the plaint 
till date of payment. In paragraph 4 of the 
plaint it was stated that second plaintiff came 
to know that on 28th February, 1971, there 
was a fire accident at Pudukad Railway 
Station and the entire 50 bales of cotton 
belonging to the second plaintiff were destroyed 
by fire, in the custody of the defendant; the 
second plaintiff immediately deputed a sur- 
veyor to assess the damage as well as to know 
the cause of the fire accident; all the bales of 
cotton were totally unfit for the purpose for 
which they were bought by the second plain- 
tiff, they managed to sell the salvage for 
Rs. 15,000, being the best price available for 
same. In paragraph 6 of the plaint, they aver- 
red that the loss occurred entirely due to the 
negligence and/or misconduct of the servants 
of the defendant who failed to exercise reason- 
able care as is expected of it in law, in safe- 
guarding the consignment against any fire 
accident, and in having the reasonably 
required equipments to extinguish the fire. 
In paragraph 6 of the plaint, it was averred 
that the total loss suffered by the second 
plaintiff was Rs. 78,658.54 being the value of 
the 50 bales of the cotton plus Rs. 1,573.16 
being the surveyor’s fees and after giving 
credit to Rs. 15,000 being salvage value, they 
have suffered a net loss of Rs. 65,531.70 and 
only with reference to this amount, they 
instituted the suit. 


3. In the written statement filed by the 
appellant herein, among other pleas, the 
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defendant stated in paragraph 2 that 50 bales 
of fully pressed cotton were consigned by 
East India Corporation on 21st January, 1971; 
and the railway receipt was taken in the 
namie of ‘self’; the raiiway receipt was endors- 
ed in favour of the second plaintiff; the con- 
signment was received at destination on 12th 
February, 1971 ; and as there was no space 
` in the: covered goods-shed, these 50 bales of 
fuliy pressed cotton were unloaded and kept 
adjacent to the goods-shed; the station master 
immediately informed the second plaintiff to 
take delivery of the goods; but the second 
plaintiff did not take delivery of the goods in 
spite of several reminders from the station 


master;. the bales were fully covered 
with tarpaulins and special watch was 
kept in respect of the bales kept 


adjacent to the goods-shed; on 28th February, 
1971, in the afternoon it was reported 
to the station master on duty that smoke 
was coming from these cotton bales covered 
with tarpaulins and immediately the station 
master, with the aid of the station stafl there, 
extinguished the fire and also summoned the 
fire bridgde who immédiately arrived at the 
spot, but put the fire shortly without loss 
of time. In paragraph 4 of the written 
statement it is further stated that the 
defendant is not liable to the plaintiffs 
for the damage or loss and as the suit 
consignment was received at destination on 
12th February, 1971, and was unloaded and 
kept adjacent to the goods-shed, the second 
plaintiff was asked' to remove the goods 
immediately thereafter and several reminders 
were sent to the second plaintiff to remove 
‚ the goods from the station premises, but the 
second plaintiff would not do so and as there 
was no space in the goods-shed the bales 
kept adjacent to the shed fully covered with 
tarpaulins. The railway protection force staff 
also were on duty keeping a special vigil in 
respect of the bales kept adjacent to 
the shed ; it was only on 22nd February, 
1971, after the termination of transit, 
the: bales were affected by fire and 
immediatley steps were taken to put out the 
fire; the cause of the fire was not known and 
the defendant’s administration had exerci- 
sed all care as a prudent man would do under 
the circumstances; the second plaintiff had 
deliberately refused to take delivery of the 
goods in spite of several reminders from the 
station master and the second plaintiff had 
used the railway premises as 2 warehouse or 
godown which they were not entitled to do. 
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Admittedly, Шеге was no reply statemen 
filed to the wtitten statement. 


4. The learned Judge framed the following 
issues for trial having regard to the pleadings 
and certain other contentions raised by the 
defendant-appellant in the case— 


1. Whether the Railway administration is 
absolved from liability for the damage for 
all or any of the reasons mentioned in para. 
4 of the written statement ? 


2. Whether the railway administration had 
taken proper care as a bailee? 


3. What is the extent of the damage and 
value thereof? 


4. Is the suit not maintainable for want of 
proper notice? . 


5. To what relief, if any, isthe plaintiff 
entitled ? 


The learned Judge by his judgment and 
decree, dated 13th December, 1974, answered 
the issues in favour of the plaintiffs and 
decreed the suit for a sum of Rs. 64,192.93, 
with interest thereon at 6 per cent. per annum 
from the date of suit till date of payment and 
for proportionate costs of suit, It is against 
that judgment and decree, the defendant in ` 
the suit has preferred the above appeal. 


5. Mr. G. Ramaswami, learned counsel fo. 
the appellant, did not argue anything regard- 
ing the finding of the learned Judge on issue 
Nos. 3 and 4 and the learned counsel concen- 
trated his arguments only on the finding of 
the learned Judge with regard to issues 
Nos. 1 and 2. Hence, the point that arises 
for determination is whether the appellant, 
as a bailee of the goods entrusted to it for 
carriage had taken due care that is expected 
of it in that capacity and whether the appel- 
lant had been guilty of any negligence in this 
behalf so as to make it liable to pay damages 
to the plaintifls. . 


6. Accordingto the learned counsel for appel- 
lant, the liability of the Railway, as the law 
stood atthe relevant time, was that of a bailee 
and, in this case, the railway has placed all 
the materials in its possession for showing 
that it had taken due care and caution asa 
man of ordinary produce would do with 
regard to the goods of similar quality, quan- 
tity and value and therefore, the appellant 
cannot be made liable for the loss, if any, 
caused to the respondents by the fire 
accident. The learned counsel further cop- 
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tended that the evidence placed before the 
Court established that the fire was a pure 
accident and not as a result of any negligence 
on the part of the applicant and as a matter 
of fact even the respondents had not proved 
that the fire was due to the negligence of the 
appellant. According to the learned counsel 
for the appellant, the facts in the present 
case, as established by evidence, clearly show 
that even after а reasonable time from the 
date of unloading of the goods at Pudukad 
railway station, the second plaintiff had not 
taken delivery of the goods as it ought to 
have done and, as a matter of fact, had con- 
sented to the goods being.stacked in the 
manner it was done by its own conduct by 
supplying its own tarpulin to cover the goods 
and posting two of its watchmen to guard 
the goods in question. .The learned counsel 
further contended that the learned Judge who 
decreed the suit of the respondents herein had 
not said anything about this aspect of the 
case of the defendant-appellant, put forward 
in the written statement and spoken to by the 
witnesses examined on behalf of the appel- 
lant, particularly when none gave evidence on 
behalf of the second plaintiff and the two 
' witnesses who were,examined on behalf of 
the plaintiffs, were only the Superintendent 
of the Madurai Insurance Co. examined as 
P. W. 1:and Insurance surveyor and loss 
assessor examined as P. W. 2. 


7. Having regard to these submissions, we 
shall now refer to the facts аз emerging from 
the evidence of D. W. l,the Rest Giving 
Station master who was working at Pudukad 
railway station. from November, 1970 on- 
wards and who was in charge of the railway 
station till 1 P. M. on 28th February, 1971, 
when he handed over charge to D. W. 4 
during whose period the йге accident took 
place. D. W. 1 has stated in his evidence 
that there were two mills in Pudukad, the 
second plaintiff and Kerala Lakshmi Mills, for 
whom the cotton bales were received at the 
Pudukad railway station and the station was 
usually getting only fully pressed cotton bales 
and the goods shed at the station was of the 
‘dimension of 401' X 8' and before the receipt 
of the 50 bales in question, there were 896 
bales in the railway station of which 248 
bales were accommodated in the goods shed 
and the balance of the bales were kept 
adjacent to the goods-shed on the platform. He 
has given evidence that from November, 1970 
when he came to the Pudukad station, these 
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cotton bales were kept in the platform and 
were covered with tarpaulins when there was 
no space in the goods-shed. He further stated 
that there were two watchmen for the second 
plaintiff and they were watching the goods 
in question. He narrated as to what happen- 
ed on 28th February, 1971, when at 3-45 P. M. 
that day there was a fire and what subsequent 
steps, were taken by him and D. W.4, to 
put out the fire. The most significant thing 
with regard to the evidence of D. W. 1. is, 
there was no cross-examination of D. W. 1 
on his statement that on the arrival of the 
goods he had informed the second plaintiff to 
take delivery of the goods and even subse- 
quently he had reminded the second plaintiff 
about the same and notwithstanding this, the 
second plaintiff did not take any steps 
to take delivery of the goods. In 
paticular, there was no attempt on the part 
of the second plaintiff to cross-examine either 
D. W. 1 or D. W. 4 with regard to the state- 
ment contained in paragraph 4 of the written 
statement filed by the appellant herein that 
the second plaintiff had deliberately refused 
totake delivery of the goods in spite of 
several reminders from the station master 
and the second plaintiff had used the railway 
premises as а warehouse or godown which 
they were not entitled to do. This aspect 
assumes significance in view of the fact that 
admittedly some of the bales consigned to the 
second plaintiff and unloaded earlier on 13th 
February, 1971, were still both inside the 
goods-shed as well as outside the goods-shed 
when the suit consignment was unloaded on 
13th February, 1971. It is only the Coust 
that put the following questions to D. W. 1, 
in the course of the examination of D. W. |, 
and elicited replies-- 


“Question by Court—Have you written to 
the authorities for watch and ward? 


Ans : 


Qn: You said thatas the Alagappa Tex 
tiles did not pay the R. R. they could not 
clear the goods immediately. In your 
experience there, in how many days they 
have to clear the goods? 


We have not written. 


ARS : 


Qn: That is because they could not get 
the R. R. ? 


ARS : 


Even months together they took. 


That is what they say, 
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Qn: You al&o said that you have been 
sending intimations to clear these bales. Is 
there anything in writing ? 


Ans: We have sent written intimations as 
well as oral. 


Qn: Haveyou got any despatch book 
now ? 
Ans: Ido not have". 


Even though the learned Judge has put these 
questions to D. W. 1, and elicited answers 
referred to above, the learned Judge does not 
even make a comment on this evidence of 
D. W. 1. Asa matter of fact, the learned 
Judge has not said anything about this aspect 
of the case. Consequently, there is no escape 
from the conclusion on the following factual 
position— | 


1. The goods were unloaded on 13th 
February, 1971, at Pudukad railway station 
by the coolies of the second plaintiff itself 
and therefore, the. second plaintiff had 
knowledge of the arrival of the goods. 


2. D. W.8 had intimated to the second 
plaintiff about the arrival of the goods and 
asked the second plaintiff to take delivery 
of the goods and he did so more than once. 


.3. The goods were stacked outside the - 


goods shed on the platform in view of the 
fact that the goods shed was already full of 
cotton bales, 240 in number, and could not 
contain further bales and at the relevant 
time, there were totally 898 bales at the 
railway station. ` 


4. The second plaintiff itself had posted 
two of its watchmen to guard the cotton 
bales in question, probably among other 
cotton bales belonging to the second 
plaintiff. 


5. There was no cross-examination of 
D. W. 1 ог D. W. 4 on the facts 
which they put forward to the written 
statement that the railway protection staff 
also were on duty keeping a special vigil in 
respect of the bales kept adjacent to the 
shed; even though D. W. 1was asked 
in his evidence asto whether any watch and 
ward staff was engaged to which he gave a 
negative reply 


6. The fire broke out on 28th February, 
1971 and D. Ws. I and4 and all the 


s 
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staff of the raliway station took all 
possible steps to extinguish the fire as 
quickly as possible. 


8. The question then arises for considera- 
tion from these facts, as to what is that 
inference to be drawn with respect to the 
rights and liabilities of the parties. It is not 
in dispute that the liability of the railway is 
that of a bailee under sections 151, 152 and 
161 of the Indian Contract Act, 1879, Sec- 
tion 77 (1) and (2) of the Indian Railways Act. 
1890, as it stood prior to the amendment of 
the Act by Act LXXI of 1972 reads as 
follows :— . 


"Responsibility of railway administration 
after termination of transit — 

1. A railway administration shall be res- 
ponsible as a bailee under sections 151, 152 
and 161 of the Indian Contract Act, 1872. 
for the loss, destruction, damage, deteriora- 
tion, or non-delivery of goods carried by 
railway within a period of thirty days after 
the termination of transit: 


Provided that where the goods are carried 
` at owner's risk rate, the railway administra- 
tion shall not be responsible for such loss, 
destruction, damage, deterioration or non- 
delivery except on proof of negligence or 
misconduct on the part of the railway 
administration or any of its servants. 


2. The railway administration shall not be 

responsible in any case for the loss destruc- 

tion, damage deterioration or non-delivery 

of goods carried by railway, arising after 

the expiry of ihe period of thirty days 
. after the termination of transit”. 


9. It is with reference to this position, 
Mr. С. Ramaswami, learned counsel for the 
appellant, placed strong reliance on the deci- 
sion of the Supreme Court in ` Union of India 
The relevant 


“The position of law in India is slightly 
different from that in England, for; here the 
railway is only a bailee in the absence of 
any special contract and it is only when it 
is proved that thc railway did not take such 
care of the goodsas a шап of ordinary 
prudence would under similiar circums- 
tances take of his own goods of the same 


————MÓM— p 
1. (1966) 1 S. C. it :(1966) 1 S, C. R. 580; 
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bulk, quality and value as the goods bailed, 
that the railway's responsibility arises. А 
warehouseman is also a bailee and, there- 
fore, the railway will continue to bea 
warehouseman under thc bailment even if 
its responsibility as a carrier after the lapse 
of a reasonable time after arrival of goods 
at the destination comes to an end. Ви 
in both cases, the responsibility in India is 
the same, namely, that ofa báilee, and 
negligence has to be proved. In view of the 
Rules to which we have already referred it 
is clear that the railway's responsibility as 
a warehouseman continues even if res- 
ponsibility asa carrier comes to an end 
after the lapse of a reasonable time after 
the arrival of goods at the destination. The 
responsibility as a warehouseman can only 
come to end in the manner provided by 
sections 55 and 56 of the Railways Act, and 
the Rules which have been framed and to 
which we have already referred as to the 
disposal of unclaimed goods." 


The learned counsel placed strong reliance on 
the expression italicised above, namely, 
“negligence has to be proved". 


10. The next decision on which reliance was 
placed by the learned counsel is that of the 
Calcutta High Court in Moolji Siks and Co. 
v. B. N. Rly. Co., Ltd. In that judgment it 
was observed— 


"Under section 151, Contract Act, the 
bailee is bound to take as much care of 
the goods bailed to him as a man of 
ordinary prudence would under similar 
circumstances take of his own goods of the 
same bulk, quality and value as the goods 
bailed. The onus was, of course on the 
company to show that they took such care 
of the goods. In the present case the goods 
were stacked in the open and the evidence 
seems to show that while no one knew 
exactly how they had caught fire, the fire 
must have been caused by some passers-by 
throwinga burning cigarette or cigar and 
on the ground where they were. The state- 
ment of the plaintiff that the goods were 
actually carried to the godown has not been 
accepted and the evidence seems to show 
that it must have been with the consent of 
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the consignor that the goods were stacked 
where they were. There is no suggestion 
that there was anything unusual or 
dangerous in stacking the bags of bidi 
leaves in the open. What is ordinary 
diligence must be considered having regard 
to the habits of business and the general 
customs of the community and in the 
present case I think, taking all the circum- 
stances into account that the facts do not 
show that the company failed to exercise 
ordinary care. There is no evidence that 
these goods were particularly inflammable 
or that there was any reason to suspect 
that a lighted cigarette might be thrown 
near the bags by a passer-by. Considering 
the customs and habits of business of the 
country I do not think that conduct of the 
company in allowing these to remain in the 
open pending their despatch shows that they 
failed to exercise ordinary diligence ; and 
therefore, I hold that the company was not 
liable in this case for damages". 


We are of the opinion that this decision has 
particular application to the facts of the pro- 
sent case. We have already referred to the 
fact that there was a goods-shed in the pre- 
mises in question of the measurement of 
40'X18' and at the relevant time there were 
nearly 898 bales of which 248 alone were kept 
in the goods-shed and the rest which included 
the suit consignment, were kept on the plat- 
form. Asa matter of fact, as we pointed out 
already, the goods of the second plaintiff it- 
self were inside the goods shed as well as out- 
side the goods shed on the relevant date when 
the fire took place and the goods in question 
were covered with tarpaulins provided by 
the second plaintiff and the second plaintiff 
had posted two watchmen to guard the goods. 
In these circumstances it is not unreasonable 
to draw an inference that the goods were 
stacked on the platform outside the goods- 
shed, having regard to the non-availability of 
any further accommodation within the goods- 
shed, only with the consent of the second 
plaintiff. If so, it is not now opento the 
second plaintiff to contend that the fire was 
the result of negligence or failure on the part 
of the bailee to take due care of the goods 
in question. The learned Judge himself, after 
referring to the evidence of the parties has 
held thus :— 


“However, am of the view that merely 
because the plaintiffs deputed their own 
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-watchmen to have a watch over the goods 
the responsibility of the defendant 15 not 
absolved, and the non-examination of the 
watchmen will not in any way affect the 
claim of the plaintiffs when the defendant 
had not anything against the  plaintiffs' 
watchmen. Though the evidence tends to 
show that no one knew exactly how the 
bales caught fire, in fact this is a factor 
‘which goes against the defendant, because 
itis the duty of the defendant and its 
servants to have noticed the cause of fire. 
The cumulative.effect of all these circum- 
stances would lead to only one irresistible 
inference that the defendent had not pro- 
vided adequate protection to the goods, 
especially when these combustible goods 
were stacked in the open platform without 
any fence. So,the conduct ofthe defen- 
dant in allowing these combustible 
materials to remain inthe open platform 
pending their delivery, is tantamount to 
failure on their.part to exercise even the 
ordinary diligence that a prudent man 
would take". - | 


For the reasons already indicated we are 
unable to agree with’ this reasoning and in- 
ference of of the learned Judge. 


11. One other reasoning on which the 
learned Judge sought to rest his conclusion 
was as follows— 


*As I have already pointed out, it is the 
bounden duty of the defendant to produce 
reliable and  unassailable evidence that 
they have been taken as much care of the 
goods bailed to them as a man of ordinary 
prudence would under similar circum- 
stances take of his own goods of the same 
bulk, quality and value and. in my opinion 
the principles of res ipsa loquitur and the 
presumption under section 114 (g) of the 
Evidence Act in the absence of the porter's 
evidence may be applied to the facts of 
this case. From the foregoing discussion, 
the defendant cannot be said to have dis- 
charged its onus of proving that it has 
exercised all possible and reasonable care 
and caution which a prudent man would 
do if the goods were his own and thus it 
has to be taken that the steps taken by the 
defendant to secure the goods against 
-loss or damages were mostly inadequate." 
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12. Areference to the non-examination of 
the porter's evidence requires an explanation. 


In the course of cross-examination of 
D. W. 1, he was asked— 


Ques: Howmany watch and ward per- 
sonnel do you have in the station? 


Ans: No watch and ward personnel are 
there in the station. There is a platform 
porter to look after goods kept in the plat- 
form. 

Ques : Apart from his. normal duties, he 
has to look after this? p 


Ans: Yes.” 


It is with reference to this evidence of 
D. W. 1 only the learned Judge referred to 
the non-examination of the porter. Having 
regard to the positive and established and 
even admitted facts to which we have drawn 
attention, the non-examination of the porter 
does not in any way affect the question at all 
and we are unable to see as to how the 
principle of res ipsa loquitur or the applicabi- 
lity of section 114 (g) of the Evidence Act 
arises. It is worth-while pointing out that 
D. W. ] was specifically asked to what 
trains passed through the Pudukad railway 
station on 28th February in 1971. He 
stated that а train came to the station at 
1-10 р. м. and, when the engine arrived: 
at the platform, the time was 1-10 р. м. and 
he detected the fire at 3.45 P. M. the same 
day. He was further asked the following 
question and he gave the following answer— 


Ques: As astation master, can you tell 
the Court whether the engines that аге 
passing through your station on the main 
line as well as on the goods-shed line, are 
provided with spark arrestors? 


Ans: Asfaras I know, spark arrestors 
are provided for engines that pass through 
our station." 


There is no positive finding by the learned 
Judge as to the origin or the cause of the fire. 
As a matter of fact, the cause of the fire was 
found to be unknown. 


13. One ofthe questions put to D. W. 1 was 
whether the second plaintiff had- not cleared 
the goods consigned to them at Pudukad rail 
way station. The answer D. W. 1 gave was 
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that they were not in possession of the rail- 
way receipt for the purpose of clearance of 
the goods. It is with reference to this only 
even the learned Judge when he put 
questions, which we have already extracted, 
referred to D.W.1 having stated that 
Alagappa Textiles did not pay the R. R. 
to clear the goods in the case. 
We are of the opinion that mere 
non-possession of the railway receipt or pay- 
` ment for that R. R. could not have been 
.the sole cause for their not clearing the 
goods by the second plaintiff in this case. As 
we have pointed out already, even on 12th 
February, 1971 and 13th February, 1971, 
when the suit consignment reached Pudukad 
railway station and were cleared, there were 
already goods belonging to the second plain- 
tiff stacked inside as well as outside the goods- 
shed of the railway station, not taken delivery 
of by the second plaintiff. In view of 
this, we are prepared to accept the 
case of the appellant put forward in their 
written statement that the second plaintiff had 
used the railway premises asa Warehouse or 
godown probably because the second plaintiff 
‚ itself did not have the necessary space for 
stacking these goods. 


14. itis against the background of this only, 
we shall have to consider the further argu- 
. ments advanced by the learned counsel for 
the respondents. All that the respondents 
contended about the alleged negligence on 
the part of the appellant was that the 
appellant having undertaken to carry the 
* goods, should have provided a bigger shed at 
the railway station and should have possessed 
necessary fire equipment for fighting fire in 
the event of such fire occurring and should 
have had special staff for the purpose of safe- 
guarding and protecting the goods so stacked. 
One of these contentions was based on the 
evidence of D. W. 1 who stated that at the 
time of the fire accident on 28th February, 
1971, two fire buckets, one fire extinguisher 
and one water bucket were avaiiable and 
after the fire accident, an improvement to 
fight the fire has been made by installation 
of fire extinguishers. We are of the opinion 
that this does not acquire any significance in 
view of the fact that this is the first fire 
which took place at the Pudukad railway 
station. The appellant is not expected to 
anticipate the failure on the part of ‘the con- 
signee like the second plaintiff to take deli- 
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very of the goods within a reasonable time | 
after the unloading thereof and also antici -, 
pate a fire and to provide for all рй) 
cies. 


15. The learned counsel for the respon" 
dents however relied on a decision of. this 
Court in Union of India v. Rajendra Mills’. 
We are of the opinion that the said decision 
is not of any assistance whatever to the res- 
pondents. Asa matter of fact, the learned 
Judges in this case extracted а passage from 
the judgment of the Calcutta High Court in 
Indian Trade and General Insurance Co., Ltd,. 
v. Union of India? and approved of the same. 
The passage that occurs at page 194 of the 
judgment of the Calcutta High Court is to 
the following effect : А 


“Тһе responsibility of the railway administ- 
ration therefore, is that of a bailee under 
the provisions of section 151 of the Contract 
Act. It has to take as much care of the 
goods bailed to itas a màn of 'ordinary 
prudence would, of his own goods, of the 
same bulk quality and value, and by virtue 
of the provisions of section 152, is not 
responsible for any loss, destruction ог 
deterioration if it has taken the care which 
section 151 enjoins upon it. The result of 
the statutory provisions therefore, may be 
summarised as follows— 


1. The railway administration must take 
as much care of the goods while under its 
controlas a man of ordinary prudence 
would take of such goods if they were his 
own. 


2. The railway administration is liable for 
the loss, destruction, etc., if it happens by 
its default or negligence. 


3. When loss, destruction, etc., occurs, it 
is not for the plaintiff to prove, in the first 
instance, as to how it happened". 


After extracting the passage and approving 
of the same, the learned Judges of this Court 
extracted another passage dealing with bur- 
den of proof to the following effect— 

Pi a oe peta nee ee ER 
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“The burden of proof of the issue as to 
negligence ultimately rests with the plaintiff. 
The plaintiff has to satisfy the Court that 
the defendant was negligent but the duty of 
showing how the consignment was dealt 
with during transit lies on the railway 
administration as a matter within its special 
knowledge. As the law does not cast on 
the plaintiff the obligation of proving how 
the loss arose and as it imposes on the defen- 
dant the duty of showing how the goods 
were dealt with while under its control, the 
latter must first adduce evidence disclosing 
it streatment of the goods and the plaintiff 
may rely on that evidence, in addition to any 
tendered by him to show that the loss had 
occurred by reason of defendant’s default or 
negligence or that the loss could not have 
occurred but for such default orn egligence. 
If the defendant does not adduce all the 
evidence at its command the plaintiff may 
in proper cases ask the Court to make a 
presumption under section 114 (g) and 
come to the conclusion that the evidence 
‘which has been withheld would have gone 
against the defendant". 


We are of the opinion that having regard t9 
a Bench of this Court approving of the above 
law, laid down by the Calcutta High Court in 
this particular case, the appellant had placed 
before the Court all the materials it had for 
the purpose of showing how the goods were 
dealt with by it after they reached the Pudu- 
kad railway station and the respondents had 
not been able to show that there was any 
negligence or default on the part of the 
appellant. Asfar as the fact which the 
Bench of this Court was considering in the 
decision in Union of India v. Rajendra Mills’, 
were concerned, they were entirely different. 
That was a case in which there wasa tranship- 
ment of the goods sent at railway risk and 
there was fire. The learned Judges referred 
to the evidence in this behalf as follows :— 


“The question is whether the defendant in 
this case has exonerated itself by showing 
that they have taken due care and caution 
in the carriage of the goods. From the 
evidence discussed above, it seems to us 
that the railway has not discharged the 
onus by showing that all possible care and 
caution has been taken in this case. It is 
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seen that the goods were transhipped from 
the narrow gauge to the broad gauge at 


: Murtaapur on 5th March, 1959, in the suit 


wagon without the same being actually 
tested for ^ watertightness. D. W. 1 
has admitted that he assumed that the 
wagon was watertight as.it was labelled 
or, stencilled ‘watertight’ and that he 
was not aware aS to when the wagon was 
last overhauled. From thisit is clear that 
the consignment of the cotton bales wasplac- 
ed inthe wagon which was not actually test- 
ed to be watertight. There is one other factor 
which is also significant. The goods were 
transhipped by a contractor, one Kammal 
from the narrow gauge to broad guage and 
the transhipment according to D. W. would 
have taken 30 to 45 minutes. Itis not known 
how the goods were handled by the contrac- 
tor or his servants during transhipment. А 
doubt arises as to whether there was any 
negligence by the said Катта] or his 
servants during the transhipment and it can- 
not be ruled out as the said Kammal or any 
one of his employees has not been examin- 


“ed. The evidence of D. W.1 that the 


transhipment was done, under his supervi- 
sion is too much to be believed as he could 
not be expected to have been present 
throughout on the scene during the course 
of transhipment which admittedly took 30 to 
45 minutes. Further, there is no evidence 
before the Court as to the history ofthe 
wagon asto when it was overhauled and 
setncilled. Though D. W. 6 the train 
examiner has deposed that after the fire was 
extinguished there was mechanical examina- 
tion of the wagon, that he found the wagon 
without any defect and that he immediately 
released for traffic for reloading, it is 
difficult for us to believe that there was such 
a thorough examination as spoken to by 
this witness, for, if there was no defect in 
the wagon, fire should fiave originated from 
inside from spontaneous combustion, which 
is not the case put forward by the defence 
in this case, or the railway must have done 
something or other, or something must have 
happened inside the wagon which led to the 
fire. We are left in this case with the doubt 
as to the origin or the cause of the fire. In 
this connection, we have to note that there 
was a departmental enquiry conducted 
on the cause of fire by the traffic inspector 
sometime after the fire was put out and 
this is spoken to by D. W. 2 the Assis- 
tant Station Master at Balharsha. The said 
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enquiry should have thown some light as to 
'the cause of the fire. But that report of 
the enquiry officer is not before.the Court. 
The enquiry officer who could have thrown 
considerable light on this question has not 
. also been examined. It is not known who 
were all the witnesses who were’ examined 
in the said enquiry and what was the result 
of -the enquiry. In the absence of the 
examination of the enquiry officer who 
enquired into the course. of the fire 
immediately after it, occurred, we are not 
prepared to hold that the fire was only 
accidental. The defendant cannot be held 
to have discharged the onus of showing 
that it had exercised all reasonable care and 
. caution in dealing with the suit consign- 
* ment. In the circumstancés, we are of the 
view that the principle of res ipsa loquitur 
and the presumption, under section 114 (g) 
of the Evidence Act may be applied tó'the 
facts of this case." "LE: 


As we pointed out already, the facts of. the 
present case are entirely different and. the 
fire.in this case occurred on the platform of 
the railway station where the goods. -iwere 
stacked and not during the course of: transit 
and there was no question of the appellant 
not. placing before the: ‘Court any material 
»which was specially with its knowledge. 


16. In view of all the circumstances dis- 
cussed above, we allow the appeal and reverse 
the jugment and decree of the learned Judge 
and dismiss the suit with costs both here 
well as before the trial. Judge. 


S, J. . —— Appeal allowed. 
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AT MADRAS. 
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59 
PRESENT:—V, Ratnam, J. 


The Official Assignee, High Court, Madras 


and others Petitioners* 
v. 
Mangalambal and others Respondents. 


Presidency Towns Insolvency Act (III of 1909), 
section 68 (I) (d)—Defendant in suit for 
recovery of money adjudicated as insolvent— 
О ficial Assignee if a necessary or proper 
party. : 


A suit for recovery of money as such against 
the defendant who has been subsequently 
adjudicated an insotvent cannot be said to 
"relate to the property of the insolvent" and 
to such a suit the Official Assignee cannot be 
either a necessary or a proper party. 
[Para. 3.] 


Cases referred to :— 


D.J. Subbarayar and Brothers у. J.K. Muni- 
swami Iyer and Sons, Y. L. R. 50 Mad. 161: 
А. І. К. 1926. Mad. 1133 ; Govindji Mavji v. 
Jadavji Valji, А. Y. R. 1953 Sau. 82; 
Chandrakant — Devji v. Narottamdas 
Amarhand, А.І. R. 1941 Bom. 293. 


K. Venkateswara Rao апі Y. Subra- 


татат, for Petitioners. 


Row and Reddy, for Respondents. 
The Court made the following 


ORDER :—This civil revision petition raises 
the question whether on the adjudication 
of the defendants ina suit for recovery of 
money as insolvents, the plaintiff is entitled 
to implead the Official Assignee as either a 
necessary party or even as a proper party and 
to continue .the suit. The first respondent 
instituted O. S. No. 77 of 1977, Sub-Court, 
Kumbakonam, against respondents 2 to 4 for 
the recovery .of amounts due under a pro- 
missory note executed by them in favour of 
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.the first respondent. Respondents 2 to 4 are 
partners in Sundaram Fire Works. During 
the pendency of the suit, in I. P. No. 68 of 
1972, respondents 2 to 4; were adjudicated as 
insolvents and their properties had also vest- 
ed with the Official Assignee, Madras. Claim- 
ing that the Official Assignee is. a necessary 
party to the suit, the first respondent filed 
I. A. No. 259 of 1978 in O. S. No. 77 of 1977 
praying for an order impleading the Official 
Assignee as 4th defendant in the suit. 


2. That application was opposed by the 
Official Assignee on the ground that since the 
suit is one for recovery of amounts due under 
a promissory note, the claim would be a 
money claim provable in insolvency and the 
first respondent has to establish her claim 
before the Official Assignee as and when the 
decree or order is passed and that therefore, 
the Official Assignee would neither be 
necessary nor a proper party to the suit. A 
further plea was also raised that the suit does 
not relate to any “‘property’’ and therefore, 
the application is not maintainable. On these 
grounds, the Official Assignee prayed for the 
dismissal of the application. The learned 
Subordinate Judge, Kumbakonam, who heard 
the application, was of the view that since the 
properties of respondents 2 to 4 have already 
vested with the Official Assignee of Madras, 
he should be impleaded as a formal party, 
even though the first respondent has not 
‘sought any relief as against the petitioner 
herein. This, according to the learned 
Subordinate Judge, was necessary in order to 
avoid any future technical objections and also 
in the interests of justice. On these conclu- 
sions, the learned Subordinate Judge allowed 
the petition. 


3. In this civil revision petition, the learned 
counsel for the petitioner strenuously con- 
tends that having regard to the nature of the 
claim made in the suit viz., money claim, the 
circumstance that the executants of the pro- 
missory note have been adjudicated insolvents 
would not enable the first respondent to 
implead the Official Assignee as a party defen- 
dant to the suit as the claim does not relate to 
any "property" as such of respondents 2 to 
4. It is not in dispute that in the present case, 
the adjudication was under the provisions of 
the Presidency Towns Insolvency Act. Under 
section 68 of that Act, provision has been 
made for enabling the Official Assignee to 
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institute, defend or continue any suit ot other 
legal proceedings. Section 68 (1)  (d)isthe 


relevant section in this connection andit 
reads as under : 


*68 (1) Subjectto the provisions of this 
Act, the Official Assignee shall, with all con- 
venient speed, realize the property of the 
insolvent, and for that purpose may— 


(a) to (c)......... 


(d) institute, defend or continue any suit 
or other egal proceeding relating to the 
property of the insolvent ;"  (Itatlics 
mine). 


The question therefore arises whether as a 
result of the aforesaid statutory provision, the 
Official Assignee is either entitled or even may 
be compelled to defend the suit in the instant 
case. The cases in which the Official 
Assignee or Receiver as the case may be may 
either enforce by suit or permit an enforce- 
ment as against him of causes of action as 
representing the estate of the insolvent may 
be broadly divided into three classes viz. : (1) 
causes of action in suits by the insolvent 
pending at the commencement of the insol- 
vency; (2) causes of action in suits pending 
against the insolvent at the, time of the, 
commencement of the insolvency; and (3) 
causes of action which are either vested in 
the insolvent at the commencement of the 
insolvency or which devolve on him after 
insolvency and before discharge. Аз regards 
the cases falling under the first category, the 
Official Assignee or the Receiver is entitled to 
continue them, if the cause of action vests in 
him. Regarding the second category of cases 
the Official Assignee or Receiver would be a 
necessary party, if the suit relates to the pro- 
perty of the insolvent which has vested in the 
Official Assignee or Receiver. In the last 
category of cases, the causes of action may be 
enforced by suits by the Official Assignee or 
Receiver, unless the, cause of action is of 
such a nature that it does not vest in him. In 
the present case, we are concerned with the 
second category referred to above. It is 
therefore obvious that unless the suit relates 
to the property of the insolvent, the Official 
Assignee or Receiver cannot be brought into 
orimpleaded asa party to the suit. The 
statutory provision in this regard has already 
been referred to. The question is what preci- 
sely is the meaning to be attributed to the 
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words “relating to the property of the 
insolvent”. Are the words to be construed 
to take in suits which directly or immediately 
affect the property of the insolvent or do they 
take in a legal proceeding which might even- 
tually and ultimately result in affecting the 
property ? Precisely this question came up for 
consideration in D. J. Subbarayar & Brothers 
v: J. К. Maniswami Iyer and Sons}. In that 
case, the Division Bench was dealing with 
appeals arising from two suits—one by the 
appellant against a decree for recovery of 
damages for breach of contract obtained 
by the respondents and the other against 
the dismissal of -his suit for recovery of 
advance paid with interest. After the filing 
of the appeals, the appellant became insolvent 
and the appeals were not pressed by him. 
Thereafter, the Official Receiver who was not 
a party earlier, applied to be made a party to 
the appeals on the ground that he had no 
notice of the appeals or their pendency and 
that there was a good case to represent 
against the decrees. That application was 
granted on certain terms and at the time of 
the final hearing of the appeals a preliminary 
objection was taken that under the Provincial 
Insolvency Act, it is incompetent for the 
Official Receiver to prosecute an appeal 
which merely related to a claim for damages 
and did not affect any property of the 
insolvent. In dealing with this contention, 
the Division Bench observed at page 1135 
thus : f 


“Turning to this section, what we have to 
see is what under clause (1) is the meaning 
of the term, “Relating to the property of 
insolvent”. 15 it a suit which directly or 
immediately affects the property of the 
insolvent or is it a suit or legal proceeding 
which might ultimately result in a decree 
which if executed or sought to Бе 
enforced would be payable out of the 
assets of the insolvent and thereby affect the 
property ? The argument of Mr. Krishna- 
swami lyer is that it should be such as 
directly and immediately affects the pro- 
perty and that we cannot hold “Relating 
to the insolvent’s property" to mean ‘“‘af- 
fecting the property", because that cón- 
struction would result in every cause of 
action which the insolvent had being con- 
tinued or defended by the Official 
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Receiver for the benefit of the insolvent, 
while the law clearly is that so far, as 
regards merely personal actions the 
Receiver cannot continue them, but he can 
continue actions which are not personal, 
and he referred to some English cases on the 
point. We do not think there is very much 
use is referring to English Law on the 
subject, because the Provincial Insolvency 
Act has codified and crystallized the law 
which we have to administer on the subject 
and we have not been referred to any 
corresponding section in the English Act. 
We do not think there is any authority for 
holding that the words “relating to” must 
be taken to mean “affecting”. Mr. Anantha- 
krishna Iyer himself admits that such a con- 
struction, which would give the Official 
Receiver power to conduct suits of a purely 
personal nature, which no Court has 
yet allowed to be done, would be 
placing an undue stretch on the section. 
What he argues is that where once a decree 
is passed or where the cause of action does 
not relate to personal actions but relates to 
actions founded on contracts and not of a 
purely personal nature, as the effect of a 
decree passed would be if improper, to 
reduce the assets which are divisible among 
creditors, or as the effect of a suit dismiss- 
ed if proper, should be to diminish the 
amount cominginto the hands of the 
Receiver for distribution to the creditors, a 
wide construction would be' placed on sec- 
tion 59 (d). Itis argued that the Official 
Receiver has no remedy in such cases unless 
a liberal construction is put on section 59 
(corresponding section 68 (1) (d).) It seems 
to us that the Official Receiver has in such 
cases a remedy. The definition of a debt 
under the Insolvency Act includes а decree 
debt because section 2 (a) states that 
“creditor” includes a decree-holder and 
“debtor” includes a judgment-debtor’’. 


Proceeding further to consider the effect of 
the passing of a decree without the Receiver 
vie made a party, the Bench further stated 
thus: - 


“Thus we find that where a decree is pass- 
ed without the receiver being made a party, 
it is open to him to contest the validity of 
that decree in proper proceedings under 
. the Insolvency Act. So far as the 
law in England is concerned, it is clear that 
the Bankruptcy Court is not bound by the 
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decrees passed against the insolvent but can 
£o into proof of the consideration and the 
amount which is due and validity of those 
decrees. We may refer to Williams on 
Bankruptcy (13th Edition, page 258). It is 
therefore not a: case where the Official 
Receiver is without a remedy. We are of 
opinion that section 59 does not authorize 
the Official Receiver to appeal against 
a decree which was passed against him 
in a suit for damages which the respondent 
filed against him”. 


Dealing with the appeal flled against the 
decree rejecting the claim for the return of 
the deposit, the Bench stated that the deposit 
is the “property”? of the insolvent, unless it 
was otherwise established that the respon- 
dents had a right to appropriate the same and 
not to return it. Ultimately, it was held that 
Since in the suit in which a decree was 
Obtained for damages, credit was given to the 
advance and the damages exceeded the 
deposit, that suit also will have to fail and in 
this view, that appeal was also dismissed. 
From the observations extracted above, it is 
clear that the suit for the recovery of money 
as such against the defendant who has been 
subsequently adjudicated an'insolvent cannot 
be said to relate to the property of the 
insolvent and to such a suit, the Official 
Receiver cannot be either a necessary ora 
proper party. To similar effect is the judg- 
ment in Chandrakant Devji v. Narottamdas 
Amarchand+. There again a suit relating to 
the property of the insolvent was interpreted 
to mean a suit, which if successful, will 
increase the assets distributable amongst the 
creditors or the defence of which may prevent 
the assets being diminished and that a right 
to constitute an appeal, which merely relates 
to a money claim against an insolvent is not a 
legal proceeding relating to the property of 
the insolvent and does not fall within the 
powers given by section 68 of the Presidency 
Towns Insoivency Act, 1909, to the Official 
Assignee and that therefore, the Official 
Assignee cannot maintain the appeal filed 
by the debtor before insolvency for the benefit 
of the insolvent’s creditors. It was also 
further observed that the official Assignee 
is not bound by the judgment appealed from 
and can in insolvency decline to admit the 
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debt. Againin Govindji Mavji v. Jadavji 
Valji' the principles referred to above were 
applied and it was held that the words “might 
maintain" mean “has the power" or is 
entitled, to maintain and that under section 
59 of the Provincial Insolvency Act, a suit or 
appeal which the receiver is required to con- 
tinue is one relating to the property of the 
insolvent and therefore an appeal which relates 
to a money decree passed against the insolvent 
does not amount to a legal proceeding 
relating to the property of the insolvent and 
if the receiver declines to continue the appeal, 
the insolvent-appellant is entitled to continue 
the same. Having regard to these principles 
which are applicable to the instant case, the 
claim in the suit cannot, by any stretch of 
imagination, be construed to relate to the 
“property” of the insolvent and therefore the 
presence of the Official Assignee is unnecess- 
sary. The conclusion of the Court below to 
the contrary is, therefore, untenable and 
consequently, that order is set aside and the 
civil revision petition is allowed. No costs. 


V. K. Petition allowed. : 


— en 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. ; i 


PREsENT.—M. M. Ismail, CJ. and 
M. A. Sathar Sayeed, J. 
L. Meenakshi Sundaram, President, 
National Union of Journalists, Madras 

і Appellant* 


у, 


The Director of Legal Studies, Madras Law 
College, Madras and others 
| Respon dents, 


Advocates Act (XXV of 1961), sections 7, 24— 
Constitution of India (1950), Articles 14, 19 
(1) (g) —To lay down standards of such educa- 
tion’ occurring in section 7 (1) (h)—Scope— 
The expression a three year course of study in 
law in section 24 (1) (c) (iii) to be read sub-. 
ject to the rules framed by the Bar Council of 
India—B. G. L. Degree obtained after pur- 
suing correspondence course different from 
B.G. L. Degree obtained by attending 
regular classes—Prescription made by Bar 
Council of India saved by Art. 19 (6) of the 
Constitution. 


The expression “о lay down standards of such 
education" occurring in section 7 (1) (Л) of the 
Advocates Act is capable of taking in every 
ingredient which will go to constitute the end 
or ultimate level of education that is expec- 
ted of a candidate who applies for enrolment 
as an advocate under the Act. 

[Para. 10.] 


The Court was unable to agree that the 
expression "standards of such education" 
occurring in section 7 (1) (/)iof the Act in any 
any way whittles down or narrows down the 
scope of the functions of the Bar Council of 
India so as to take away from such functions 
the right to lay down a prescription that the 
course must be a regular course in the sense 
that the students are required to attend 
regular classes and to put in certain percen- 
tage of attendance. [Para. 10] 


The argument that "standards oi such educa- 
tion" occurring in section 7 (1) refer only to 
the excellence of the education aimed at and 
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will not take in any other matter such as 
whether the course should be a regular one or 
may be by correspondence or how much 
attendance a candidate should have put in 
cannot be accepted. [Para. 10. 


Section 24 (1) of the Advocates Act opens by 
saying that the provisions contained therein 
shall be subject to the provisions of this Act 
and the rules made thereunder. Consequently, 
the expression “а three year course of study in 
law", occurring in section 24 (1) (c) (iii), has 
to be read subject to the rules framed by the 
Bar Council of India, and if so read, there is 
absolutely no inconsistency between the rules 
framed by the Bar council of India and the 
statutory provisions contained in section 24 
(1) (c) (ii) of the Act. [Para. 11.] 


The rules framed by the Bar Council of India 
are within the rule-making powers of the Bar 
Council under the relevant provisious con- 
tained in the Act. [Para. 12.] 


It is not possible to hold that there is no 
difference between the B. G. L. Degree of the 
Madurai Kamaraj University obtained after 
pursuing the correspondence course and the 
degree obtained after attending regular 
classes. If so, there is absolutely no scope 
for the invocation of Article 14 of the Con- 
stitution at all, because, from the very 
nature of the case. the two degrees are not 
idertical or equal. [Para. 13.] 


The Constitution itself provides that any law 
relating to professional qualifications neces- 
sary for practising any profession or carrying 
on any occupation, trade or business will be 
valid and not in any way derogatory to the 
right of a citizen under Article 19 (1) (g) 

[Para. 16.] 


The prescription made by the Bar Council of 
India in the rules framed by them regarding 
attendance in а regular course in a college 
or the prescription regarding a particular 
percentage of attendance at such lectures 
inlaw relating to the professional qualifica- 
tion necessary for practising the profession 
ofan advocate is consequently saved by 
Article 19 (6) of Constitution of India. 

[Para. 15.] 


Appeal under Clause 15 of the Letters Patent, 
against the order of Mohan, J., dated 18th 
March, 1980 in W. P. No. 134 of 1980 etc. 


/ College and students were 
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The appellant in person. 


The Advocate-General assisted by Govern- 
ment Pleader and P. Chidambaram and 


M. Velusami, for Respondents. 


The Order of the Court was made by 


M. M. Ismail CJ.—This is an appeal 
against the order of Mohan, J., dated 
18th March, 1980 dismissing the writ petition 
filed by the appellant herein, along with two 
other writ petitions. Ia the affidavit filed in 
support of the writ petition the appellant 
claimed that he isa graduate of the University 
of Madras, with Economics (Main) and 
. Politics and Indian History (subsidiary sub- 
jects) and passed his degree course in 1941; 
in 1947 he worked as ап editorial apprentice 
in the Hindu, and in 1948 he joined the Mail 
asa sub-editor, he rstirsd from service as 
Chief sub-editor in Dacember, 1976 ; he was 
closely connected with the trade union move- 
ment among working journalists from 1954 ; 
and at present he isthe President of the 
National Union of Journalists (India) ; as an 
offize bearer of trade union working journalists 
he had been appearing before Industrial 
Tribunals and other Tribunals and Courts for 
nearly 25 years, as a working journalist it had 
become possible for him to acquire sufficient 
knowledge of all branches of labour legisla- 
tion, and that was the reason why he wanted 
to do better service to the working class by 
acquainting himself with other branclies of 
law and with that in mind he wanted to study 
the law degree cours? to enable hin to 
practise the profession of law and appear in 
all Courts According to the appellant, he 
joined the correspondence course for В. С. L., 
degree conducted by the Madurai Kamaraj 
University in 1976-77, and passed the second, 
B. G. L., examination in 1978. Thereafter he 
applied to the Director of Legal Studies, 
Madras, for admission to the third year B L., 
degree course of the Madras Law College, for 
the year 1978-79. Не did not receive any 
reply, and, when he approached the Director 
in person, the latter returned the application 
stating that he should route the application 
through the Madurai University, which he 
did immediately. Even thereafter he did not 
receive any reply. By that time the B. L. 
degree course had started in the Madras Law 
attending the 
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classes, and therefore, the appellant did not 

pursue the matter further. Againfor the next 
year the appellant sought admission for the 
third year B. L., degree course in the Madras 
Law college, and according: їо him, he 
approached the Registrar, University of 
Madras, in person and explained the position 
in this regard, and also gave written representa- 
tions. The Registrar, University of Madras. 
on 2nd December, 1978, addressed a com- 
munication to the Director of Legal Studies, 
with a copy of the appellant stating— 


“. В. G. L., correspondence degree holders 
would not be considered for admission to 
the B. L., degreee course of Madras 
University”. | 


The appellant states that he enquired into 
the matter and found that there was no 
statutory prohibition against B. G. L., corres- 
pondence course degree-holders from seeking 
admission to the B. L., degree course. When 
be pursued the matter further, ultimately, he 
received a letter from the Director of Legal 
Studies, Madras, dated 3rd October, 1979 
stating that the request of the appellant for 
admission to B. L., (Regular) Course could 
not be complied with in view of the letter of 
the University of Madras dated 2nd 
ecember, 1978. The letter dated 2nd 
December, 1978 sent by the Registrar of the 
University of Madras, itself stated — 


“I am, by direction to inform you that the 
authorities considered the above subject and 
decided that candidates who have qualified 
forthe B. G. L., degree after pursuing the 
correspondence course be not considered 
for admission to the B. L. degree course 
in this University." 


Obviously this letter was based on the resolu- 
tion of the Syndicate of the University of 


Madras, dated 18th November, 1978. This 
resolution reads as follows— 
“Considered the representation from 


students, who have received the B. G. L., 
degree of the Madurai University by pur- 
suing the correspondence course, requesting 
that they may be premitted to join B. L. 
degree course in the Madras Law College 
(evening college; also letter dated 28th 
October, 1978 from; the Acting Secretary 


in 


the Bar Council of India, New Delhi, on 
the subject. 


Resolved that in the light of the letter 
of the Bar Council of India, candidate 
who have qualified for the B. G. L. degree, 
after persuing the correspondence course, 
benot considered for admission to the 
В. L. degree course in the University". 


Since this resolution refers to the letter of 
Bar Council of India, it is necessary to find 
out what the Bar Council of India wrote to 
the University of Madras, and why it did so. 
The letter of the Bar Council of India, dated 
22nd October, 1978, addressed to the Regis- 
trar of the University of Madras, reads as 
follows— 


“The candidates who have completed the 
В. G. L. course through correspondence 
course are not eligible for admission to the 
3rd year law course as regular students 
and, if any one is granted admission and 
awarded degree in law, he is not entitled 
. to be enrolled as advocate, as he has not 
undergone a course of instruction in law as 
laid down by the Bar Council of India. 
I am herewith sending a copy of the Rules 
of the Council in Part IV, Reference may 
be made to 1 (Б) and (с) of the Rules for 
necessary guidance". . 


2. It is therefore, necessary to refer to 
these Rules at this stage itself. The Rules 
have been framed under sections 7 (1) (й) and 
(i); 24 (1) (c) (iii) and (iii-a) and 49 (1) (d) of 
the Advocates Act, 1961 (Central Act XXV of 
1961—-hereafter referred to as the Act). R. 1 
(1) states— ' 


“1 (1) Saveas provided in section 24 (1) 

(с) (iii-a) of the Act, a degree in law 

obtained from any University in the terri- 

tory of India after the 12th March, 1967, 

shall not be recognised for purposes of 

section 24 (1) (e) (iii) of the Act unless the 
. following conditions are fulfilled— 


(a) That at the time of joining the course 
of instruction in law for a degree in law, he 
isa graduate of a University or possesses 
such academic qualifications which are con- 
sidered equivalent to а graduate degree of 
a University by the Bar Councll of India ; 


(b) That the law degree has been obtained 
after undergoing a course of study in law 
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fora minimum period of three years as 
provided in these Rules ; 


(c) That the course of study in law has 
been by regular attendance at the requisite 
member of lectures, tutorials and moot 
Courts in a college recognised by а 
University ; and 


(d) That the law degree has been obtained 
without undergoing any other course of 
instruction simultaneoulsly during the period 
of three years of study in law." 


There is a proviso to this Rule whieh it is un- 
necessary to refer to for the purpose of the 
present case. 


Rule 3 reads as follows— 


3 (1). Admission of a student to the 
course of instruction in law shall ordinarily 
be on the basis of his merit as a student ; 


(2) The instruction to be imparted. should 
ordinarily be for a minimum of 3 hours on 
every working day. 


(3) The students should be required to put 
in a minimum attendance of 66 per cent. of 
the lectures in each of the subjects as also 
at tutorials and moot Courts : 


Provided that in exceptional cases for 
reasons to be recorded and communicated 
to the Bar Councll of India, the Dean of 
the Faculty of Law and the Principals of 
the Law Colleges may condone attendance 
short of those required lay the rule if the 
student has attended 66 per cent of the 
lectures in the aggregate for the semester 
or examination as the case may be. 


Rule 10 reads as follows— 


“Universities shall endeavour to establish 
or recognise only those colleges which have 
whole-time day classes in law and preferably 
full-time law schools which exclusively 
teach law." 


3. Having regard to the fact that these Rules 
are statutory, and have been framed under 
the provisions of the Act referred to already, 
it is deslrable to see what those provisions 
themselves, are. Section 7 ofthe Act lays 
down the functions of the Bar Council of 
India, It states so far as is relevant ;— 
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7 (1). The functions of the Bar Council of 
India shall be~...(h) to promote legal 
education and to lay down standards of 
such education in consultation with the 
Universities of India imparting such 
education; and, the State Bar Councils ; 


(i) to recognise Universities. whose degree 
in law shall be a qualification for enrol- 

` mentas an advocate and for ‘that : purpose 
to visit and inspect Universities." . 


Section 10 of the Act deals with the constitu- 
tion of committees other than disciplinary 
committees, and sub-section (2) (b) of that 
section states— uw 


(2) The Bar Council of India shall consti- 
tute the following standing committees, 
namely—...(b)a legal education commitee 
consisting of ten members, of whom five shall 
be person elected by th2 Council from 
among its m2mbers, and five shall be persons 
co-opted by the Council who are not mem- 
bers thereof. 


Section 24 refers to persons who may be 


admitted as advocates ona State roll. That 
section, so far as is relevant, reads as 
follows— 


“24 (1). Subject to the provisions of this 
Act, and the Rules -made thereunder, a 
person shall be qualified to be admitted as 
an advocate on a State roll, if he fulfils the 
following conditions, namely—...(c) be has 
obtained a degree іп law...(iii) after the 
12th March, 1967 save as provided in sub- 
Cl. (iii-a), after undergoing a three year 
course of study in law from any University 
in India, which is recognised for the pur- 
poses of this Act by the Bar Council of 
India ; | 


' (iii-a) after undergoing a course of study 
in law, the duration of which is not less 
than two  accademic years commencing 
from the academic year 1967-1968 or any 
earlier academic year from any: University 
in India which is recognised for the pur- 
ро» ofthe Act by the Bar Council of 

ndia.°’ 


Section 49 deals with the rule-making power 
of the Bar Council of India, and in sub-sec- 
tion (1) (d) it states— 
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49 (1). The Bar Council of India may 
making rules for discharging its functions 
under this Act, and, in particular such 
rules may prescribe....... (4) the standards 
of legal education to be observed. by 
Universities. in India and the Inspection of 
Universities for that purpose. 


It is with reference to these statutory provi- 
sions that the rules extracted already have 
been framed. 


4. Inthe affidavit filed in support of the 
writ petition the appellant contended that 
the Bar Council of India had no jurisdiction 
to prescribe those rules and that those rules 
were ultra vires the powers of the Bar Council 
of India and they were also unconstitutional 
as offending Articles 14 and 19 (1) (g) of 
the Constitution of India. According to 
the appellant there is no distinction between 
the B. G. L. degree of the Madurai Kamaraj 


University obtained after pursuing the 
correspondence course and that obtained 
after attending classes regularly and 


consequently there is no justification for 
making a distinction between the two for the 
purpose of admission to the B. L. degree 
course of the Madras University. According 
to the appellant once he has obtained the 
B. G. L. degree of the Madurai Kamaraj 
University, it is totally irrelevant as to how 
he obtained that degree whether by pursuing 
the correspondence course or by attending 
classes, since admission to the degree course: 
is on common criteria, the degree itself is 
treated as common and the examination 
conducted for the award of the degree is also 
common. 


S. The further case of the appellant was 
that, in any event, even assuming that the 
Bar Council of India had the power to make 
the rules and that those rules are legal, still 
it was thefunction of the University to lay 
down the norms for admission to the B. L. 
degree course, such as, what percentage of 
attendance should a candidate have, what 
subjects he should study, etc,, and that the 
Bar Council of India could not interfere with 
the autonomy of a University like the Univer- 
sity of Madras 


6. Before the learned Judge, the Bar 
Council of India took up the stand that the 
consideration of the vires or validity of the 


íi) 


rules framed by the Bar Council of India 
was premature, because, those rules would 
come into the picture only at the time of the 
appellant seeking enrolment as a member of 
the legal profession and not atthis stage. 
The University of Madras took up the stand 
that the Bar Council of India is a statutory 
expert body and that the University was 
entitled to have regard to the rules framed 
byit when it laid down norms for the 
qualification or eligibility for admission to 
the B. L. degree course. 


7. The learned Judge accepted these conten- 
tions and dismissed the writ petition. Hence 
the present writ appeal. 


8. The appellant appeared in person and 
argued his case. The appellant put forward 
only two contentions before us. One was 
that the rules referred to above, namely, the 
rules framed by the Bar Council of India 
were beyond the powers of the Bar Council 
of India under the statute itself, and that 
consequently they were ultra vires the powers 
ofthe Bar Council of India. The second 
contention was that,even assuming that the 
rules are within the competence of the Bar 
Council of India, they are unconstitutional 
as offending Articles 14 and 19 (1) ofthe 
Constitution of India. Since these were the 
only two arguments advanced before us, we 
propose to consider only these two argu- 
ments and nothing else, in this judgment. 
In this context, we may mention that the 
prayer in the writ petition filed by the 
appellant was for the issue. of a writ of 
certiorarified mandamus for the issue of a 
writ of certiorari to quash the communication 
dated 3rd October, 1979 addressed to the 
appellant by the Director of Legal Studies, 
and for the issie of a writ of mandamus 
directing the Director of Legal Studies to 
consider the admission of the appellant to the 
B.L. course in the Law College of the 
Madras University. 


9, Asfaras the communication from the 
Director of Legal Studies in concerned, as we 
pointed out already, it is based’ on the com- 
munication from the University of Madras 
and, therefore, as long as the validity 
of the communication from: the University 
stands, the communication of the Director 
of Legal Studies cannot be impugned 
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independently. As far as the communie 
cation from the University is concerned, 
we have already given an extract from the 
resolution of the Syndicate of the University 
showing that, on receipt of the letter from 
the Bar Council of India, the Syndicate took 
the decision referred to above. If the rules 
framed by the Bar Council of India are either 
ultra vires or unconstitutional, as contended 
by the appellant, naturally the resolution of 
the Syndicate cannot stand, and, consequent- 
ly, the communication of the Director of 
Legal Studies will have to go. Оп the other 
hand, if we come to the conclusion that the 
rules framed by the Bar Council of India 
are within the competence of the Bar Council 
of India and that they are also not unconsti- 
tutional, then the appellant will have to fail 
because the communications of the Director 
of Legal Studies and the University of Madras 
were not independently impugned. 


10. Regarding the first contention, that 
the rules framed by the Bar Council of India 
аге outside the scope of its powers under 
the statute itself, we have already extracted 
the provisions of sections 7 (1) (Л) and (т), 10 
(2), 24 (1) (с) (iii) and (їйї-а) and 49 (1) (d) of 
the Act. The argument of the appellant is 
that section 7 (1) merely states that the 
functions of the Bar Council of India shall be 
to promote legal education and to lay down 
standards of such education, and that laying 
down of standards for such education will 
not include the power to prescribe that the 
course undergone should be regular and not 
by correspondence or prescribe a minimum 
percentage of attendance at the classes, 
According to the appellant, the expression 
‘standards of such education’ occurring in 
section 7 (1) (A) will only ‘refer to the 
excellence of the standard aimed at, and it 
will not take in any other matter, such as, 
whether the course should be a regular one or 
may be by correspondénce, or how much 
attendance a candidate should have put in 
The appellant also contended that section 24 
(1) (a) (ii?) merely referred to a three year 
course of study in law and that it did not 
refer to a three year regular course of study, 
attending classes in a college, and that there- 


' fore in making the rules in question the Bar 


Council of India went beyond its powers 
conferred by the relevant statutory provisions. 
We are unable to accept this argument. The 
expression ‘to lay down standards of such 


` 
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education’ occurring in: section 7(1) (A) is 
capable of taking in every ingredient which 
will go to constitute the end or .ultimate level 
of education that is expected: of a candidate 
who applies for enrolment as an advocate 
under the Act. As a matter of fact, the 
appellant relied upon the meaning of the 


word ‘standards’ given in the Shorter Oxford ` 


English Dictionary and Chamber's Twentieth 
Century Dictionary. We have gone ‘through 
those meanings, and we are not satisfied that 
there is anything therein which will have the 
effect of narrowing down the scope of the 
expression ‘standards’ occurring in section 7 
(1) (Л), as contended by the appellant. The 
Shorter Oxford English Dictionary, relied on 
by the appellant, gives the ‘meaning of the 
word ‘standard’ as follows— at 


“A definite level of excellence, attainment, 
wealth or the like, or a definite degree of 
any quality viewed as a prescribed object 
of endeavour or as the measure of what is 
adequate for some purpose." 


From this meaning we are unable to hold that 
the prescription that the: course, namely, 
attending lectures in а college, or thata 
candidate must have put in a particular 
percentage of attendance before obtaining a 
degree, can be said to fall outside the scope 
of the expression ‘standard’. Asa matter of 
fact, section 7 (1) (i) refers to the qualifi- 
cation for enrolment as ап advocate, and the 
meaning of the word ‘qualification’ given in 
the same dictionary is as follows— 


“A necessary condition, which must be 
fulfilled before a certain right can be 
acquired, an office held, or the like.” 


Consequently the necessary condition con- 
templated will take in attendance at regular 
classes in a college or school: and also a par- 
ticular percentage of attendance. "Therefore, 
we' are unable'to agree with the appellant that 
the expression ‘standards of such education’ 
occurringin section 7 (1) (A) of the Act in 
any way whittles down or narrows down the 
scope of the functions of the Bar Council of 
India, so as to take away from such functions 
the right to lay down a prescription,. that the 
course, in the sense that the students are 
required to attend regular classes and to:put 
in certain percentage of attendance. 


11." With ‘refereiice to the argument based 
on the language of section 24 (1) (c) (iii), we 
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may straightway mention that section 24 (1) 
opens by saying that the provisions contained 
therein shall be ‘subject to the provisions of 
this Act and the rules made thereunder.’ 
Consequently, the expression 'a three year 
course of study in law,’ occurring in section 24 
(1) (c) (iii), has to be read subject to the rules 
framed by the Bar Council of India, referred 


"to above, and if so read, there is absolutely 


no inconsistency between the rules framed by 
the Bar Council of India and the statutory) - 
provisions contained in section 24 (1) (c) (ii) 
of the Act. 


12. For these reasons we hold that the 
rules framed by the Bar Council of India, to 
which we have drawn attention with reference 
to which alone arguments were advanced 
before us, are within the rule making powers 
of the Bar Council of India under the relevant 
statutory provisions contained in the Act. 


13. The second argument of the appellant,: 
as we pointed out already, is that the rules 
are unconstitutional as .offending Articles 14 


` and 19 (1) (g) of the Constitution of India. 


We are unable to appreciate how Article 14 
comes in atall. If the University of Madras 
states that for the B.L. degree course in 
colleges, it will admit students only to regular 
classes, it cannot be contended that there has 
been a violation of Article 14 of the Constitu- 
tion of India. In any event, Article 14 has 
no application in the present context. The 
appellant repeatedly contended before: us that 
the B. G. L. degree of the Madurai Kamaraj 
University obtained through correspondence 
course was not in any way different from the 
B.G.L. degree, of that University obtained 
after attending regular classes and therefore 
the University of Madras could not make 
a distinction between the B. G.L. degree 
obtained after pursuing the correspondence, 
course and the B. G. L. degree obtained after 
attending regular classes. We are clearly of 
the opinion that -the degree obtained after 
pursuing the correspondence course cannot be 
equated, in all circumstances, and in all res-|, 
pects with a degree obtained after attending 
regular classes. Ifa particular body or orga-|. 
nisation or association treats the two degrees; 
as equal for certain purposes, that cannot 
make the two degrees equal in reality or for 
all purposes. As а matter of fact, the 
counter-affidavit filed on behalf of the Univer- 
sity of Madras in this case 'does dispute the 
case of the appellant that there is no diffie- 


II] Ё 


rence between the В. G.L. degree of the 
Madurai Kamaraj University obtained after 
pursuing the correspondence course and the 
degree obtained after attending regular classes. 
n paragraph 12 of the counter-affidavit, it is 
stated— 


“However, the second respondent : states on 
information that it is not correct to say 
that the examination conducted by the 
Madurai Kamaraj University for the 
В. G. L. degree through correspondence 
course is the same as the examination con- 
ducted by the said University for -the 
. B. G. L. degree regular course. The second 
respondent learns and states that the 
correspondence course is under the non- 
semester pattern with an examination :con- 
ducted once a year, while the regular course 
is under the semester pattern with an exa- 
mination at the end of every semester. The 
question papers for the two courses are not 
common. The procedure for valuation is 
also not common, because internal : assess- 
mentis part of the system of valuation 
under the semester pattern and this is 
absent under the non-semester pattern". 


Having regard to this factual position as sta- 
ted by the University of Madras, it is not 
possible to hold that there -is no difference 
between the B. G. L. degree of Maduri 
Kamaraj University obtained after pursuing 
the correspondence course and the degree 
obtained after attending regular classes. If 
so, there is absolutely no scope for the invo- 
cation of Article 14 of the Constitution at all, 
because, from the very nature of the case, the 
two degrees are not identical or equal, and 
therefore, it is not open to the appellant to 
contend that these unequal degrees must be 
treated as equals. i 


14. Аз far as the provisions contained in 
Article 19 (1) (g) of the Constitution `of India 

.is concerned, here again we are unable to 
agree with the contention ofthe appellant. 
That Article deals with the right of a citizen 
to practise any profession or to carry on any 
occupation, trade or business. Article 19 (6), 
among others, states— 


“Nothing in sub-clause (g) of the said 
clause shall affect the operation of any 
existing law in so far as it imposes, or pre- 
yents the State from making any law impos- 
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- ing, in the interests of the general public, 

reasonable restrictions on the exercise of 
the right conferred by the said sub-clause, 
and, in particular, nothing in the said sub- 
clause shall affect the operation of any 
existing law in so far as it relates to, or 
prevents the State from making any law 
relating to— 


(i) the professional or technical qualifica- 
tions necessary for practising any profes- 
sion or carrying on any occuption, trade or 
business." 


15. Thus, it will be seen that the Constitu- 
tion itself provides that any law relating to 
the professional qualifications necessary for 
practising any profession or carrying on any 
occupation, trade or business will be valid 
and cannot be said to be in any way deroga- 
tory to the right of a citizen under Article 19 
(1) (g) of the Constitution of India. From 
what we have pointed out, it is clear that the 
prescription made by the Bar Council of India 
in the rules framed by them regarding atten- 
dance in a regular course in a college or th. 
prescription regarding a particular percentage 
of attendance at such lectures in law relating 
to the professional qualification necessary 
for practising the profession of an advocate 
is-consequently saved by Article 19 (6) of 
the Constitution of India. It cannot be said 
that the prescription requiring that a candi- 
date should obtain a law degree after under- 
going a regular course of three years, attend- 
ing classes, and that he should have put in an 
attendance of 66 per cent. of the lectures in 
each of the subjects has no relevancy to the 
standards of legal education as a qualification 
for admission to the profession of an 
Advocate, and therefore, will not fall within 
the scope of Article 19 (5) of the Constitution 
of India. Courts are not concerned with the 
wisdom of a particular body in laying down 
a particular prescription or standards, 
and Courts.are only concerned with their 
competence to lay down such standards or 
and whether those 
standards or prescriptions affect the legal 
right of a citizen in any manner. So long as 
the standards or prescriptions fall within the 
competence ofthe body, which the Parlia- 
ment has chosen as the expert body to be 
entrusted with the right tolay down standards 
and make prescriptions, Courts are not con- 


‘cerned with the wisdom thereof, but are 


concerned only with their competency or con- 
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stitutionality. ` For the reasons already indi- 
cated, the Rules of the Bar Council ,of India 
.not only come within the competence of the 
Bar Council of India, but are also constitu- 
tional and they cannot be said to violate 
Article 14 or Article 19 (1) (g) of the Consti- 
tution of India. 


16. As we pointed out already, these were 
‘the only two points urged before us in 
support of the writ appeal, and, as we have 
held against the appellant on both points, the 
writ fails and is dismissed. There will be no 
_ order as to costs. 


S. J. —— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS, 


PRESENT.—P. R. Gokulakrishnan, О. CJ. 


l Mrs. Rahmath Bi and others 
Petitioners® 


ve 


‘A, Ahamed Sheriff .. Respondent. 
Tamil Nadu Buildings (Lease and Rent 
Control) Act (ХЕШ af 1960), sections 10 (3) 
(a) (i), 10 (2) (ii)—Petition for eviction— 
Lower courts findings in favour of landlord as 
fo bona fide requirement for his occupation, 
and subletting by tenant.—Revision by tenant. 


The landlord filed a petition for eviction 
under section 10 (3) (a) (i) and 10 (2) (ii) of 
Act XVIII of 1960. The tenant claimed that 
the landlord was in occupation of three rooms 
in the building and the proper provision under 
. which the petition should have been filed was 
section 10 (3) (c). Both the Courts below 
had discussed the evidence on- record and 
came to the conclusion that the landlord 
required the building bona fide for his own 
occupation and that the tenant had sublet the 
building to the 2nd and 3rd respondents 
before the Rent Control Court. Aggrieved 
by the order of eviction passed against them 
the tenants filed a revision before the High 
Court. 
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Held: There was absolutely no evidence that 
three rooms were under the lock and key of 
the landlord herein. It was also not in 
evidence that the landlord was in physical 
possession of the said three rooms either. 
Both the Courts below had elaborately 
discussed the evidence on record and came to 
the conclusion that the landlord was in 
occupation ofa rented premises. Both the 
Courts below on the evidence on record came 
to the conclusion that the landlord had proved 
sub-letting by the tenant. Taking all these 
aspects into consideration, the finding arrived 
at by the Courts below was justified. _ 
[Paras. 2 and 3.] 


. Case referred to : 


P. M. Kuppa Sah v. Raja Ram Sah, (1979) 1 
M. L. J. (S. N.) 5. 


` Petition under section 25 of the Tamil Nadu 


Buildings (Lease and Rent Control) Act, 1960 
(a$ amended by Act XXII of 1973) praying the 
High Court to revise the Order of the VII 
Jüdge, Court of Small Causes at Madras, dated 
13th January, 1981 and made in H. R. A. 
No.2041 of 1973 (H. R.C. 1415 of 1978, 
VIII Judge, Court of Small Causes, Madras), 


S. M. Hameed Mohideen, for Petitioners. 
The Court delivered the following 


JUDGMENT. —The tenants are the petitioners 
herein. The landlord filed a petition under 
section 10 (3) (a) (i) of the’ Tamil Nadu 
Buildings (Lease and Rent Control) Act, and 
also alleged sub-letting under section 10 (2) 
(ii) of the Act. According to the first peti- 
tioner herein, respondents 2 and 3 are his 
close relations, that since she is a widow, res- 
pondents 2 and 3 are residing with her just to 
help her and that there is no question of any 
sub-letting as alleged by the landlord. The 
first petitioner further contended that the 
landlord is in possession of three rooms in 
the suit building and as such the petition 
under section 10 (3) (a) (i) is not maintainable 
and if at all the landlord wants the portion 
under the occupation of the first petitioner 


herein, he should come with an applica- 
tion under section 10 (3) (с) of the 
‘Act. Both the Courts below have 


elaborately discussed the evidence on record 
and came to the conclusion that the landlord) . 
required the building bona fide for his own 


‘Joccupation and that the first petitioner herein 
had ^ sub-let to the building to the 
second and third petitioner herein who are 
respondents 2and 3 in the Courts below 
Aggrieved by the order of eviction passed by 
the Courts below, the tenants have preferred 
the above revision petition. 


2. Mr.S. M. Hameed Mohideen, learned 
counsel for the petitioners submitted that inas- 
muchas the landlord is in possession of 
the three rooms in the suit building, the 
petition itself is not  maintainable. As 
regards the sub-letting the learned counsel 
states that respondents 2 and 3 in the lower 
Courts are close, relations and they are resid- 
ing with the first petitioner just to help her, 
` since she is a widow. Ihave carefully gone 
through the order of the Courts below and 
also the evidence on record. It is clear from 
the evidence let in that the landlord is not in 
occupation of any of the rooms in the suit 
buildings. According to the evidence of 
P. W. 1, one room in the suit building is 
occupied by Mumtaz Bi and other two rooms 
are in a dilapidated condition and they are 
unfit for occupation. This evidence of P. W. 1 
is notatail challenged by R. W. 1 during 
enquiry. Thus, it is clear that R. W. 1 has 
not substantiated her case that P. W. 1 is in 
occupation of the three rooms in the suit 
premises. Mr. Hameed Mohideen cited a 
decision in support of his case, whch is 
P. M.Kuppa v. Raja Ram Saht, Rama- 
prasada Rao, CJ., delivering the judgment 
in that case wherein the landlord required the 
building for additional accommdation under 
` section 10 (3) (c) of the Act, held that the 
portions under the lock and key ofthe land- 
lord must be deemed to be in his legal posses- 
sion. On this reasoning the learned Chief 
Justice ordered eviction under section 10 (3) 
(c) of the Act. I am afraid that the said 


decision will not be applicable to the facts of . 


the case. There is absolutely no evidence that 
these three rooms were under the lock 

nd key of the landlord herein. It is 
also not in evidence that the landlord is in 
physical possession of the said three rooms 

ither. As I have observed already there is 
clear evidence to show that one room 15 in 
possession of Mumtaz Bi апа other rooms are 
in dilapidated condition and unfit for occupa- 
tion. From these facts I do not think the 
decision cited is applicable to the facts of this 
case. : 


——— 
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MRS, RAHMATH. BI. Y. AHAMED. SHERIFF (Gokulakrisimas, О. CJ.) 


149 


3. As regards the contention of the learned 
counsel that the landlord is not residing in 
a rented building both the Courts below have, 
elaborately discussed the evidence on record 
and came to the conclusion that P. W. 1 is i 

occupation of the rented premises No. 43 Lal 
Begum Street, Madras-5. It is also interest- 


. ing to note that В. W. 1 has been sending 


rentsby money order only to the rented 
premises of P. W. 1 which will clearly prove 
that P. W. 1 is residing ina rented building. 
As regards the ground of sub-letting both the 
Courts below. on the evidence on record came 
to the conclusion that the landlord has 
proved sub-letting. Taking all these aspects 
into consideration, І ат in complete agree- 
ment with the finding arrived at by the Courts 
below and do not find any ilegality, 
irregularity or impropriety in the orders 
passed by the authorities below. 


In these circumstances, the revision petition 
is dismissed. Taking into consideration that 
the first petitioner is a widow and that she i; 
living in the house from 1941 . onwards two 


months’ time is granted to vacate the 
premises. 
S. J. ——— Petition allowed 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRBSENT:—G. Ramanujam, J. 


P. Jugrà Lodha (died) and another 
.. Appellants* 


y. 


M. Nataraja Naicker Respondent. 
Madras Agriculturists Relief Act (IV of 1938) 
—Requisites for claiming benefit under the 
Act by a debtor. 


It is well-established that before a debtor 
claims the benefit of Madras Act IV of 1938, 
as amended by Madras Act УШ of 1973, he 
should prove that he was an “agriculturist”’ 
both on the date of the debt and on the date 
when the debt is sought to be recovered by 
filing a'suit. In addition, he has to prove 
that he was an agricülturist on 18th March, 
1972. [Para. 5.] 


Appealagainst the order of the City Civil 
Court, Madras, dated 2nd July, 1976 in I. A. 
No. 19839 of 1975 in O. S. No. 5334 of 1967. 


K. Parasmul Jain for N. Sivamani, 


for 
Appellants. 


. 


The Court made the following 


ORDER. —This is an appeal against the order 
ofthe Court below, allowing the petition 
filed by the judgment-debtor for scaling down 
the decree debt. 


2. Theappellant herein filed a suit, O. S. 
No. 5334 of 1967, for recovery of а sum of 
Rs. 11,945, due on a promissory note executed 
on 30th November, 1964 for Rs. 9,000 with 
interest at 12 per cent. рег annum from the 
date of the promissory note till the date of 
decree and thereafter at 6 per cent. perannum 
with costs. Even at that stage, the defendants 
raised a plea that they are entiled to the 
senefits of Madras Act IV of 1938. Having 
regard to that defence the plaintiff was 
awarded interest only at 6 per cent. per annum 
on the principal amount from date of the 
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*A. A. О. No, 90 of 1978, 24:h November, 1980, 


2..7 THE MADRAS LAW JOURNAL REPORTS... 


[1981 


promissory note. Subsequent to the passing 
of the decree, the second defendant died and 
the first defendant filed an application, 
1. A. No. 8834 of 1974, 'claiming benefits 
under Madras Act IV of 1938, as amended by 
Madras Act VIII of 1973. 
however, dismissed on the ground: that the 
interest has already been scaled down to six 
per cent. even while passing the decree, and, 
therefore, there is no scope for a further 
scaling down as sought for by the first 
defendant. 


3. Later, the first defendant filed I. А. No. 
19839 of 1975, again claiming the benefits 
under the Madras Act УШ of 1973. The 
said application was opposed by the appel- 
lant-decree-holder on two grounds: 
(i) that the first defendant’s earlier application 
claiming benefits under Madras Act 
УШ of 1973 having been dismiss- 
ed and the same having become final, the 
present application for scaling down is barred 
by the principles of res judicata; and (ii) that 


‘the first defendant is not an agriculturist at 


all and therefore; he cannot have the benefits 
of Madras Act VIII of 1973. The Court 
below has, however, held that the first defen- 
dant іѕ'ап agriculturist, and therefore, he is 
entitled to the benefits of Madras Act IV of 
1938, as amended by Act УШ of 1973. | It, 
however. failed to consider the first ground. 
This order of the Court below is being 


That petition was . 


a 


challenged in this appeal by the decree-holder. " 


4. The foremost point that is raised by the 
learned counsel for the appellant is that the 
Court below has not considered the objection 
raised by the decree-holder that the judg- 
ment-debtor’s earlier application for relief 
under Madras Act VIII of 1973, having been 
rejected, he cannot again file an application 
for the same relief. Itis also pointed out by 
the learned counsel that there are no materials 
placed before the Court below to prove that 
the first defendant was an agriculturist either 
on the date of the debt or on the date of the 
suit or on 1st March, 1972. It is pointed out 
by the learned counsel that though the first 
defendant, in his application for, scaling down 
filed under section 19 has referred to the fact 
that he owns 9 acres of agricultural lands, no 
evidence has actually been adduced before 
the Court below, either oral or documentary, 
and therefore, the Court below is not justified 
in accepting the averment made in the applica- 


Li 


tion without positive proof that the applicant: 


is an agriculturist. 


5. The reasoning of the Court below .for 
holding that the judgment-debtor is an agri- 
culturist is contained in paragraph 5 of its 
order. It is stated therein : 


*He had also filed documents and he is an 
agricultural debtor entitled to have the 
decree scaled down". 


But, the order does not contain any index of 
the documents filed by the judgment-debtor. 
The documents have also not been marked as 
exhibits. It does not say what are the docu- 
ments filed and what is their purport and 
whether the documents are sufficient to prove 
the applicant's assertion that he is an'agricul- 
turist. Itis well established that before a 
debtor claims the benefit: of Madras Act IV 
of 1938, as amended by Madras Act VIII of 
1973, he should prove that he was an agricul- 
turist both on the date of the debt and on 
the date when the debt is sought to be reco- 
vered by filing a suit. In addition, he has to 
.prove that he was an agriculturist on 1st 
March, 1972. In this case, the Court below 
has not given its finding with regard to the 
applicant's status as an agriculturist on the 
relevant dates. It would merely say that the 
applicant has filed documents and he is an 
agricultural debtor entitled to have the decree 
scaled down without saying as to whatare 
the documents and what is their purport. 
The only point that has to be considered by 
the Court below as to whether the applicant 
was an agriculturist on the relevant dates, 
has not been decided by the court-below and 
the a priori conclusion arrived at by the Court 
below that the applicant is an agriculturist 
entitled to have the decree scaled down, with- 





out basing its conclusion on any of the docu- . 


ments, cannot legally be supported. The 
decision cannot be said to be a judicial deci- 
sion at all. Apart from the fact that the 
Court below has not referred to the documents 
said to have been filed by the applicant 
and their purport, which is necessary for 
the proper disposal of the case before 
it, it has chosento give a finding that 
the applicant is an agriculturist without any 
legal basis. Apart from this defect which is 
obvious from a reading of the order of the 
Court below, the Court below is also in error 
in not considering the objection raised by the 
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decree-holder that an earlier application filed 
by the judgment-debtor having been dismiss- 
ed and the said order having become conclu- 
sive, itis not open to him to file a fresh 
application for scaling down. Itis seen from 
the order passed by the same Court in I. A. 
No. 8834 of 1974, that the application filed 
by the same judgment-debtor for scaling 
down the debt under the provisions of 
Madras Act VIII of 1973, was considered by 
the Court below and dismissed on merits. In 

» view of the said order which has become final 
and conclusive as between the parties, I do 
notsee how the first defendant can come 
forward with the present application for the 
same relief. | 


6. In view of the above discussion, the 
appeal is allowed and the order of the Court 
below, holding the respondent to be an 
agriculturist entitled to the benefits of Act IV 
of 1938, as amended by Act VIII of 1973, is 
set aside. There will be no order as to costs. 


S.J. -—— Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE 
ATMADRAS. . - | 


PRESENT :—S. Padmanabhan, J. 


V. Nachimuthu Gounder Petitioner* 


y. 


The Government of Tamil Nadu, represent- 
~ ed by the Secretary to Government, Public 
Works Department, Madras and others 

: Respondents. 


Bhavani Reservoir Irrigation Cess Act (XVI 
of 1932) and Rules framed thereund?r, rule 2 
(iii) — ‘‘Irregular irrigation — Meaning— 
Petitioner owner of non-ayacut lands with 
“wells therein—Irrigation with well water 
using oil or motor engines—G. О. 
prohibiting pumping of water from all existing 
wells during irrigation season—Levy of penal 
assessment on petitioner alleging irregular 
irrigation— Mandamus issued—Constitution 
of India (1950), Article 226. 


To make irrigation "irregular" within the 
meaning of rule 24 (iii) of the Bhavani 
Reservoir Irrigation Cess Act, the following 
ingredients must be present: (1) Water from 
the reservoir should be taken or used otherwise 
than under accordance with the terms of а 
permit issued under the Act; (2) water from 
the reservoir should be taken or used for any 
land in a manner involving any unauthorised 
interference with the irrigation or drainage 
work. Instances of such unauthorised inter- 
ference with irrigation or drainage work as 
given in the Act, are cross-bunding a channel 
or drainage, making a cut or hole in the bund 
or opening or breaking of a sluice or changing 
a pipe, altering the position ofa pipe. To 
come within the mischief of 'irregular' irriga- 
tion, as defined in rule 2 (Zi) the inter- 
ference must be such as to amounttoa 
positive action on the part ofa person inter- 
fering. In other words there must be taking 
of water from the channel in one or other of 
the modes mentioned in the rules or similar 
modes. Lifting water from one's well by the 
use of an oil engine or an electric motor 
pumpset cannot, by any stretch of imagina- 
tion, be said to cause an unauthorised inter- 
ference with the irrigation or drainage work 


———— 
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of the Lower Bhavani Project Channel. . The 
definition of "irregular irrigation" in rule2 . 
(iii) does not and cannot take in percolation 
of water from the Channel into the well. 
The percolation of the Channel water into the 
well,even if true can only be by reason of 
natural phenomenon. 


it cannot be said in the 
present case the petitioner was unaathorisedly 
interfering with the irrigation under the 
Lower Bhavani Project Channel by his 


‘lifting water with an oil engine oran electric 


motor pumpset. [Para. 7.] 


Petition under Article 226 of the Constitution 
for issue of a writ of mandamus forbearing 
the respondents from imposing or levying any ' 
penalty or penal assessment under G. O. Ms. 
No. 2259; Public Works, dated 3rd November, 
1967 in respect of lands of the petitioner in 
S. No. 767/2 etc., at Vadugapatti village, 
Erode taluk. 


D. Raju, for Petitioner. 


D. Krishnan, for Government Pleader, for 
Respondents. 


The Court made the following 


ORDER. —The petitioner is the owner of the 
field bearing old S. No. 95 in Vadugapatti 
village. The old survey number has been 
sub-divided into several numbers such as 765, 
761, 768/1, etc. There are four old wells 
inthe said field, irrigating the petitioner's 
lands. The wells have been in existence from 
long prior to 1955, when the Lower Bhavani 
Project Channel was dug. 


2. Asalready stated, in or about 1955, the 
Lower Bhavani Project Channel was dug. 
Except for an extent of 0.08.0 hectares, the 
petitioner's lands are all non-ayacut and he 
has been irrigating the same with well water. 
For that purpose, he had been using oil or 
motor engines. While so, the Government 
issued G. O. Ms. No. 2259 P. W. D. dated 
3rd November, 1967, prohibiting the pumping 
of water from all existing wells situated with- 
in 50 metres from the main canal and 
25 metres from any branch canal during the 
irrigation season. The said С. O., also 
provided for the levy of penalty for any 
infringement of the said instructions. 


3. For the fasli years 1383-84 the Govern- 
ment levied penal assessment оп the 


i 
petitioner on the ground that he had indulged 
in irregular irrigation. The petitioner then 
preferred an appeal to the Sub-Collector of 
Erode. The appeal was dismissed on llth 
January, 1976. The petitioner then preferred 
a revision petition ‘before the District 
Revenue Officer, Coimbatore. The revision 
was dismissed on 24th December, 1976. In 
these circumstances, the petitioner has filed 
this writ petition for the issue of a writ of 
mandamus forbearing the respondents from 
imposing or levying any penalty or penal 
assessment under G. O. Ms. No. 2259, 
P. W. D., dated 3rd November, 1967 in 
respect of the petitioner’s lands. 


4. It is admitted that excepting for an extent 
of 008.0 hectares all the other lands of the 
petitioner are non-ayacut lands. It is also 
admitted that four wells have been in 
existence in these lands long prior to 1955, 
when, for the first time, the Lower Bhavani 
Project Channel was dug. In the present 
writ petition, we are concerned only with one 
well situate in S. Nos. 768/1 and 769/1. 


5. Mr.D. Raju, learned counsel for the 
petitioner, submits that G. O. Ms. No. 2259, 
P. W. D., dated 3rd November, 1967, in so far 
asit directs a penal levy on ryots, who 
irrigate their lands with the help of oil 
engines or electric motor pumpsets in their 
wells and who bale out water from the wells 
during the off-seasons, is not sanctioned by 
any statutory provision and consequently is 
without jurisdiction. 


6. Mr. G. Krishnan, .learned Additional 
Government Pleader, contends that the С. O., 
‘is sanctioned by the provisions of the 
Bhavani Reservoir Irrigation Cess Act (XVI 
of 1933) hereinafter referred to as the Act 
and the Bhavani Reservoir Irrigation Rules, 
1953, hereinafter referred to as the Rules. 
Learned Government Pleader argues that 
water percolates from the Lower Bhavani 
Project Channel into the well of the 
petitioner. The petitioner causes depletion 
of water in the Lower  Bhavani Project 
Channel when he lifts water from his well 
with the help of oil engine or electric pumpset. 
Thus, he is contravening the provisions of 
rule 2 (iii) of the Rules. 


7. The Rules have been framed under sec- 
tion 6 of the Act which is as follows— 


M. L. 7.—20 
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“The State Government may, by notifi- 
cation in the Official Gazette make rules 
consistent with this Act to carry into 
effect the purposes thereof.”’ 


Rule 2 (iii) of the Rules defines ‘irregular 
irrigation’ as follows— 


“Irrigation is irregular when any water from 
the reservoir is taken or used otherwise 
than under and in accordance with the 
terms of a permit issued under the Act, or 
when water from the reservoir is taken or 
used for any land ina manner involving 
any unauthorised interference with the 
irrigation or drainage work such as cross- 
bunding, a channel or drainage, makinga 
cut or hole in the bund, opening or 
breaking of sluice, changing а pipe or 
altering the position of a pipe". 


9, To make irrigation ‘irregular’ within the 
meaning of rule 2 (ii), the following 
ingredients must be present: (1) water from 
the reservoir should be taken or used other- 
wise than under and in accordance with the 
terms of a permit issued under the Act; 
(2) water from the reservoir should be taken 
or used for any land in a manner involving 
any unauthorised interference with the 
irrigation or drainage work. Instances of 
such unauthorised interference with irrigation 
or drainage work as given in the Act, 
are cross-bunding a channel or drainage, 
making a cut or hole in the bund or opening 
or breaking of a sluice or changing a pipe 
or altering the positionof a pipe. No 
doubt, as argued by the Government Pleader, 
instances of unauthorised interference with 
irrigation or drainage work, as given in rule 
2 (iii) are not exhaustive. Even then, to come 
within the mischief of ‘irregular’ irrigation, 
as defined in rule 2 (iif) the interference must 
be such as to amount to a positive action on 
the part of a person interfering. In other 
words. there must be taking of water from the 
channel in one or the other of the modes 
mentioned in the Rules or similar modes. 
Lifting of water from one's own well by the 
use of an oil engine or an electric motor 
pumpset cannot, by any stretch of imagina- 
tion, be said to cause ап unauthorised inter- 
ference with the irrigation or drainage work 
of the Lower Bhavani Project Channel. 
Learned Government Pleader argues that 
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.water from the channel percolates into the 
well and when that water is lifted by means 






The percolation of the channel water into the 
well, even if true, can only be by reason of 
It cannot be said that 


(iii) of the Rules. 


10. Inthe light of the conclusions reached 
‚бу me, the rule nisi has to be made absolute 
“and it is made absolute. The writ petition 
: is allowed, but in the circumstances of the 
. case, without costs. 

i R. 8. 


Writ petition allowed. 


. -FHB MADRAS LAW JOURNAL REPORTS. 


"T [1981 
IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. ` 


PRESENT :—V. Sethuraman, J. 


Bhagyathammal Appellant * 

у. 

Dhanabagyathammal and others 
Respondents 


Limitation Act (XXXVI of 1963), Article 55 
— Vendor without title—Purchaser nof риѓ їп 
possession of the concerned property on the 
date of sale—Breach occurred on date of sale 
Starting point of limitation would be date 
of sale. 


Where a purchaser had not acted on the basis 
of any representation made by the vendor and 
deliberately purchased the property with a 
view to speculate on a litigation, he cannot 
recover damages for violation of covenant of 
title. The law is well-settled that where from 
the inception the vendor had no title to 
convey and the vendee had not been putin 
possession of the property, the breach occur- 
red even on the date of the sale and the start- 
ing point of limitation would be the date of 
the sale. {Paras. 5 and 9.] 


Cases referred to :— 


Ramalinga Padayachi v. Natesa, (1967) 2 
M. L. J. 166 : (1967) I. L. R. 1 Mad. 95 : 80 
L. W. 643 : А.1. К. 1967 Mad. 461 ; 4 dikesa- 
van  Naiduv. Gurunatha — Chetti, (1917) 
I.L. R. 40 Mad. 338 : 32 M. L. J. 180:5 
L. W. 425 ; Gopala Iyengar v. Mummachi 
Reddiar, (1923) 17 Mad. L. W. 254 : A. I. R. 
1923 Mad. 392; Yagnanayana v. Jagannadha, 
(1931) 34 L. №. 618: A. L R. 1932 Mad. 
1 (2); Subbaraya Reddiar v.  Rajagopala 
Reddiar, (1915) Y. L. R. 38 Mad. 887 ; Sree 
Thillaikannu Achi v. Sheik Abdul Kadar 
Rowthar, (1933) 64 M. L J. 336:37 L. №. 
497: A. I. R. 1933 Mad. 126 ; Lakshmana 
Chettiar v. Marudan Chettiar, (1961) 74 
L. W. 759 ; Ramaswami v. Muthukrishna, 
(1966) 2 M. L. J. (S. C.) 85:(1966) 2 An. 
W. R. (S. C.) 85 : (1966) 25. C. J. 711: (1966) 
3 S.C. R. 608 : A. I. R. 1967 S. C. 359; 
Arunachala v. Ramaswami, (1915) I. L. К. 38 
Mad. 1171 : 27 M. L. J. 517 : 1 L. W. 849. - 








* А, S" No. 2352 of 1977. 26th February, 1981. 


ii] 


Appealagainst the decree dated 9th February, 
1977 of the District Court, West Thanjavur at 
Thanjavur in Appeal Suit No. 57 of 1976, 
preferred against the decree of the Court of 
the Additional District Munsif of Pattuk- 
kottai in Original Suit No. 1027 of 1970. 
K. Srinivasan and K. Raghunathan, for 
Appellant. 


T. К. Rajagopalan and T. А. Rajaraman, 
for 1st Respondent. 


К. Raman and R. Sitaraman, for Respon- 
dents 2 to 4. 


The Court delivered the following 


JUDGMENT.—This second appeal has been 
filed by the plaintiff in О. S. No. 1027 of 
1970 in.the Court of the District Munsif of 
Pattukottai. The suit property is situate in 
Maharajasamudram village which was an inam 
village taken over by the Government. Procee- 
dings for patta in relation to the property were 
said to be pending. The plaintiff purchased this 
property under a sale deed dated 16th June, 
1969, from the fourth defendant. Alleging 
that defendants 1 to 3 who attempted to 
purchase the suit property from the fourth 
defendant did not succeed and that they 
obstructed the plaintiff from enjoying the 
suit property he came forward with the 
present suit initially fora declaration and 
permanent injunction or in the alternative 
for recovery of possession as against defen- 
dants 1 to 3. The second defendant died 
during the pendency of the suit and his legal 
representatives are defendants 5 and 6. The 
fourth defendant, the vendor to the plaintiff 
was impleaded on 2nd February, 1972 in 
pursuance of an application filed on 16th 
October, 1971. Along with this application 
there wasa prayer for amendment of the 
plaint for recovery of damages from the 
fourth defendant. As in the present appeal 
we are concerned only with the fourth defen- 
dant, it is unnecessary to notice the defencc 
of the other defendants except to say that they 
claimed title to the suit property. The fourth 
defendant in his written statement contended 
that the property belonged to an inamdar by 
name Sivaji Ramachandra Katge Rao Sahib 
and that his son issueda patta to her in respect 
of the suit land. She claimed to have been in 
possession thereof to the extent of 2 acres and 
61 cents. The plaintiff, according to her, 
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entered into a sale deed for the purchase of 
this property for Rs. 2,000 but had actually 
paid only Rs. 800 retaining the balance for 
being paid after peaceful possession of the 
property was obtained. It was contended 
that as he had not honoured the contract, the 
plaintifl was not entitled to any relief as 
against her. There was also a plea of 
limitation. 


2. The learned District Munsif found that 
the plaintiff was not entitled to the relief of 
declaration and injunction or to the relief of 
recovery of possession. He held also that 
the fourth defendant had no title to the suit 
property. He however decreed the suit in 


: favour of the plaintiff for damages against 


the fourth defendant. 


3. The fourth defendant filed an appeal 
which was heard by the learned District 
Judge of West Thanjavur. He went into the 
question whether the plaintiff was entitled to 
any damages from the fourth defendant. He 
held that the evidence clearly showed that the 
fourth defendant had no title or possession of 
any specific portion of the suit survey number 
at any time and that taking advantage of some 
old pattas issued in the name of the fourth 
defendant, the plaintiff manoeuvred to geta 
sale deed in her favour so that she could try 
her luck in a Court of law. In his view the 
plaintiff had wantonly purchased litigation. 
He went into the question of limitation which 
was likely to arise in the event of the plaintiff 
being entitled to the damages. He found 
that the starting point of limitation would 
be the date of sale and as the amend- 
ed claim as against the fourth defendant 
was made only on 12th September, 1972, the 
suit as against the fourth defendant was barred 
by limitation. Itis this decision which is 
challenged by the unsuccessful fourth defen- 
dant in both the Courts in the second appeal. 
At the time of the admission of the second 
appeal, the question formulated for decision 
was as follows : 


“Whether the claim for refund of the sale 
consideration is barred by limitation?” 


4. The learned counsel for the appellant 
wanted to argue some principle of estoppel 
based on section 115 of the Indian Evidence 
Act. He was not ina position to point out 
any ground in the grounds of appeal or even 
any question as formulated by him at the time 
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when {һе appeal was admitted in order to 
consider whether, notwithstanding the framing 
of the question in the manner mentioned 
above, he could be allowed to go into the 
question of estoppel. Therefore, I confine 
myself only to the question of limitation and 
the incidental points that arise therefrom. 


5. Before considering the question of limita- 
tion, I may as well notice whether the plain- 
tiff would be entitled to any damages at all. 
This point appears to be concluded against 
the appellant bya decision of this Court 
rendered by Kailasam, J., as he then was, in 
Ramalinga Padayachi у. Natesa'. In that 
case the plaintiff purchased a property on 30th 
September, 1954, from the defendant. One 
Manickam Pillai agreed to sell to the defen- 
dant Survey No. 21/2 and to one Rajammal 
and others Survey No- 20/14. Sale deeds 
were executed by Manickam Pillai as per the 
agreement. When the sale deed was actually 
written in favour of the defendant in respect 
of Survey No. 2112, Survey No. 20/14 was 
wrongly inserted. A similar mistake occurred 
in the sale deed in favour of Rajammal. 
Inspite of this mistake, the defendant was 
enjoying Survey No. 21/2 while Rajammal 
was enjoying Survey No. 20/14. The mistake 
was subsequently found out and rectification 
deeds were executed on 5th August, 1954. 
The plaintiff, a relation of the defendant, was 
hostile to Rajammal’s husband. On coming 
to know of the mistake in the sale deeds exe- 
cuted by Manickam Pillai and with a view to 
giving trouble to Rajammal's husband, he 
entered into a sale deed with the defendant in 
respect of Survey No. 20/14. Не filed a suit 
against Rajammal and others for a declaration 
of his title and in the alternative for posses- 
sion. Having lost in all the Courts he filed 
the suit which came on second appealto this 
Court before Kailasam, J., for recovery of 
sale price and for the expenses incurred by 
him in the litigation as against Rajammal 
and others. The trial Court gave a decree 
for return of the purchase money and dis- 
allowed the claim for expenses. The appel- 
late Court allowed the expenses as well. In 
the second appeal to this Court the question 
related to the admissibility of the claim relat- 
ing to the litigation expenses. It was common 
ground before the learned Judge that the 
plaintiff knew that the defendant had no 








1. (1967) LL.R. 1 Mad. 95: (1967).2 M.L.J. 166: 
80 L, №. 643; A, I, К. 1967 Mad, 461. 
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title to the property conveyed by him. The 
learned Judge went into the question as to 
how far knowledge of the defect in title was 
relevant. Referring to a Full Bench decision 
of this Court in Adikesavan Naidu v. Gurnatha 
Chetti!,it was held that knowledge of the 
purchaser of the defect of title in his vendor 
did not affect his right to recover damages; it 
was pointed out at page 102 as follows : 


But the rule cannot have any application. 
toacase where the plaintiff, as in the 
present case, himself knew full well that 
the defendant had: no title to the property. 
This is the view that was taken in Gopala 
Iyengar v. Mummachi Reddiar? and 
Yagnanayana v. Jagannadhas. 


Thus the principle is clear that where a per- 
son deliberately purchases a property with 
the knowledge of defect of the vendor's title, 
he cannot be granted damages for violation 
of the covenant for title. Though the decision 
in that particular case turned on the litigation 
expenses alone, the same principle would 
have been applied to the return of the pur- 
chase-money had it been litigated in the 
second appeal. 


6. The finding of the learned District Judge 
in paragraph 1" of his judgment under appeal 
may be set out here which is as under : 


«Thus, the evidence available clearly shows 
that the fourth defendant had no title or 
possession of any specific portion in the 
suit survey number at any time. Consider- 
ing the evidence available in this case it is 
clear that taking advantage of some old 
pattas issued in the name of the fourth 
defendant the plaintiff has manoeuvred to 
get a sale deed in her favour, so that she 
can try her luck in a Court of law. This is 
a clear case wherein the plaintiff has want- 
only purchased litigation”. 


The principle of damages is based on the 
representation being made by a party which 
was believed in and acted upon by another so 
that he sustained a loss on the basis of the 
belief in the said representation. In the present 
case in view of the finding given above, it 1s 
clear that the plaintiff had not acted on the 


——— 


1. (1917) L L. R. 40 Mad. 338:32 M. L. J. 
180:5 L.W. 425. : 
2. (1923) 17 Mad. L. W. 254: A. I. R. 1923 


d. 392. : 
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basis of any representation and he delibera- 
tely purchased the property witha view to 
speculate on a litigation. In such a case the 
principle laid down by Kailasam, J., would 
clearly apply and the plaintiff would not be 
entitled to damages. 


7. Even assuming that the plaintiff would be 
entitled to damages, the question may be 
gone into. The matter has been considered in 
several decisions of this Court. It is unneces- 
sary to go into any decision rendered prior 
to the case in Subbaraya Reddiar v. Raja- 
gopala Reddiar'. In that case a person who 
had title to a certain immovable property, 
voidable at the option of another sold it toa 
third party and put the third party in posses- 
sion. The person who had the option brought a 
. suit against the vendor as well as the purcha- 
ser and got a decree and obtained possession 
thereof in execution. The third party then 
flled a suit against his vendor for return of 
the purchase money. The question related 
to the period of limitation applicable to such 
а case. At page 889 the learned Judge 
(Seshagiri Ayyar, J.) went into the question 
as to when the cause of action for damage 
arose in the light ОЁ several cases that were 
cited before him and he classified the cases as 
follows: 


“These cases can roughly speaking be classi- 
fied under three heads : (2) where from the 
inception the vendor had no title to convey 
and the vendee has not been put in posses- 
sion of the property; (b) where the sale is 
only voidable on the objection of third 
parties and possession is taken under the 
voidable sale ; and (c) where though the 
title is known to be imperfect, the contract 
is in part carried out by giving possession 
of the properties. Inthe first class of cases 
the starting point of limitation will be the 
- date of the sale......... In the second class 
of cases the cause of actión can arise only 
when it is found that there is no good title. 
The party is in possession and that is what 
at the outset under a contract of sale a 
purchaser is entitled to, and so long as his 
possession is not disturbed, he is not 
damnified. The cause of action will there- 
fore arise when the right to continue in 
possession is disturbed....... In the third 
class of cases also it is said that the cause 





—— 
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of action will arise only on the disturbance 
of possession". 


This decision was affirmed on appeal, Sree 
Thillaikannu Achi v. Sheik Abdul Kadar 
Rowthar' and also Lakshmanan Chettiar wv. 
Marudan Chettiar and another®, In the latter 
case it is stated that the decision was taken 
on Letters Patent Appeal and confirmed by 
Oldfield and Sadasiva Aiyar, JJ. 


8. In Subbaraya Reddiar’s case’, itself there 
is another decision in Arunachala v. 
Ramaswami*, where Justice Seshagiri Iyer's 


view in Subbaraya Reddiar’s case?, was 
approved. That was a case in which 
the sale deed was executed in 1904 


by a person who claimed to have been 
allotted a particular property which he 
sold. It turned out that the partition was 
not a valid one and therefore at the time of 
the sale the vendor had no title to convey. 
The purchaser therefore sued for recovery of 
the consideration money and there was a 
defence of limitation. The learned Judges 
applied Article 116 of the Limitation Act. If 
that Article was applied, then it was not deni- 
ed that the suit was not barred. The matter 
was therefore sent back for fresh disposal. 


9. The decision in Subbaraya Reddiar v: 
Rajagopala Reddiar?, was specifically approved 
by the Supreme Court in Ramaswami Vv. 
Muthukrishna?. Yn that case, the suit pro- 
perties belonged to the second and the thi d 
defendants. The second defendant sold the 
properties to one Mr. Sarma bya sale deed 
dated 12th December, 1912, which he executed 
for himself and as guardian of the third defen- 
dant. There was anindemnity bond against 
any loss that might be caused to the vendee in 
case the sale of his minor’s share should later 
on be set aside. The purchaser’s son sold 
the property to the father of the plaintiffs and 
assigned also the indemnity bond. The third 
defendant, the quandom minor, after attain- 
ing majority filed a suit for setting aside the 








1. (1933) 64 M. L. J. 336 at 338:37 L. W. 

7 : A. T. R. 1933 Mad. 126. 

2. (1961) 74 L. W.759. 

3. (1915) I. L. R. 38 Mad. 887. 

4. (1915) I. L. R. 38 Mad. 1171: 27 M. L. J, 
517 : 1 L. W. 849. 

5. (1966)2 М.І. J. (S. C.)85 : (1966) 2 Ап. W. К. 
(S. C.) 85: (1966) 2 S. C. J. 711 : (1966) 3 S, C, R. 

8:A. I. R. 1967 S, C, 359, 
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sale.deed and his suit was decreed. The 
plaintiffs then brought the suit which went on 
appeal to the Supreme Court alleging that 
they had sustained damages by the loss of one 
half of the suit properties and that they were 
entitled to recover the same from the second 
defendant, the father, personally and out of 
his properties. The plaintiff's suit was 
decreed and on appeal this Court modified 
the decree and limited the quantum of 
damages. Inthe appeal before the Supreme 
Court the question whether the plaintiff was 
entitled to damages was gone into and in the 
course of the judgment, their Lordships stated 
at page 361 thus : 


“A breach of the covenant can only occur 
on the disturbance of the vendee's posses- 
sion and so long as the vendee remains in 
possession he suffers no loss and no suit 
can be brought for damages either on the 
basis of the Indemnity Bond or for the 
breach of a covenant of the warranty of 
title. The view that we have expressed is 
borne out by the decision of the Madras 
High Court in Subbaraya Reddiar v. Raja- 
gopala Reddiar!."" 


The passage that has been extracted earlier 
here from the said judgment has been quoted 
with approval. Thus, the law is well-settled 
that where from the inception the vendor had 
-no title to convey and the vendee has not been 
put in possession of the property, the breach 
occurred even on the date of the sale and the 
starting point of the limitation would be the 
date of the sale. This is a case which falls 
within proposition (а) enunciated by Seshagiri 
Ayyar, J., in Subbaraya Reddiar v. Rajagopala 
Reddiari. Yt is unnecessary to go into the 
other citations. The corresponding Article to 
Article 116 is Article 55 of the Limitation 
Act, 1963. Under this Article, a period of 
three years is provided from the date when 
the contract was broken. The breach of the 
contract occurred immediately in the present 
case because the plaintiff failed to obtain 
possession of the property from the fourth 
defendant. "The fact that the plaintiff did 
not obtain possession from the fourth defen- 
' dant is clear from the judgment of the court 
below. Reference has been made in paragraph 
20 of the judgment to the payment of only 
- Rs. 800 out of Rs. 2,000 the balance of Rs. 1,200 


being retained for payment after getting posses- .. 


——— 
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sion of the property from defendants 1 and 2. 
Referring to this aspect and to the evidence 
of D. W. 2, the Court below came to the con- 
clusion that the plaintiff was not at all put in 
possession of any portion of the suit survey 
number. The result was that the breach 
occurred simultaneously with the sale deed 
and therefore there is no question of any 
later date being taken into account. Ав the 
breach occurred on the date of the sale, 
namely, 16th June, 1969 and as the suit as 
against the fourth defendant was filed only in 
September, 1972 more than three years later, 
аз a result of the amendment of the plaint, 
the suit is clearly barred by limitation. The 
second appeal is accordingly dismissed and 
there will be no order as to costs. 


S.J. Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT :—5. Nainar Sundaram, J. 


Р, B. Srinivasan and another . 
.. Petitioners 


y. 


T. P. S. Varadhan Respon dent. 
Indian Succession Act (XXXIX of 1925), sec- . 
tion 30 1—Executor—Putting forth right conflict- 
ing with rights of beneficiaries — Court can 
exercise powers under section 301—Removal of 
executor and appointing successor to be under 
section 30 1—Relief not to be sought by regular 
suit. 


The very fact that the executor has put forth a 
right which is absolutely untenable and which 
conflicts with the rights of the beneficiaries 
in sufficient for the High Court to exercise the 
powers under section 301 of the Indian 
Succession Act. [Para. 9.] 


The power to remove an executor and provide 
fora successor to his office is one conferred 
upon the High Court alone by section 301 
of the Act and such a relief cannot be sought 
by a regular suit. - [Pára. 12.] 





* O0, P, Nos. 200 and 212 of 1979. Жол 
v Ы 4th. February, 1980. 


IH- 


Cases referred to :— . 


Dhanabakkiyammal v. Tnangavelu Mudaliar, 
(1927) I. L. R. 50 Mad. 956 : 53 M.L.J. 644 : 
26 L-W. 493: A. 1. R. 1927 Mad. 994; 
Karam Devi v. Radha Krishan, A. I. R. 1935 
Lahore 406. 


Petition praying, that.this Court be pleased to 
remove the respondent, who is appointed as 
an executor. f i 


A. S. ` Raman and Т. Е. Parthasarathi, for 
Petitioners. E 


V.R. Biksheswaran for 


Respondent. 


‘and `Вапитайі, 


The Court delivered the following 


JUDGMENT :—These two original petitions 
have been filed by the second son and the 
widow of a predeceased son of one late 
Dr. P. B. Annangarachari under the provi- 
sions of the Indian Succession Act (XXXIX of 
1925) (hereinafter referred to as the Act). The 
proceedings concern the registered will of 
late Dr. P. B. Annangarachari which is of the 
date 26th April, 1973. The respondent in the 
two petitions is the executor appointed under 
the said will. O. P. No. 200 of 1979 is 
preferred under section 301 of the Act for the 
removal: of the respondent as executor 
appointed under the will, O.P. No. 212 of 
of 1979 is one filed under sections 192 and 
194 of the Act for a direction to the 
‘respondent to deliver to the petitioners 
possession of the X-Ray unit known as 
T. Nagar X-Rays, situate at No. 99, Usman 
-Road, T. Nagar, Madras-17, on the ground, 
‘that the respondent has no lawful 
title to be in possession thereof. Before 
the respective cases of the parties are 
considered on merits, it becomes necessary to 
set out certain events which have preceded the 
institution of the present proceedings. Even 
during the life-time of late Dr. Р. В. Annan- 
garachari, the respondent seems to have been 
‘put in charge of the X-Ray unit at the 
premises in question. This is also evident 
from Exhibit P-9, copy ofa ‘letter addressed 
by the respondent to late Dr. P. B. Annan- 
garachari, dated 23rd April, 1972, and copy 
_of the reply dated 2nd October, 1972, written 
‘by late Dr. P. В. Annangarachari to the res- 
pondent. These two letters disclose thit 
there was a register of dissatisfaction by the 
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respondent with regard to the notes of instruc- 
tions given by late Dr. P. B. Annangarachari 
over the manning of the X-Ray Unit and that 
was repelled by late Dr. P. B. Annangarachari 
pointing out to the respondent that his 
complaint was. in bad taste and ignored 
actual facts. On 28th April, 1973, late 
Dr. P. B. Annangarachari executed the will 
in question under the original of Exhibit P-1 
(which is a photostat copy) bequeathing the 
properties to his second son, the first 
petitioner, and the widow of his pre-deceased 
son, the second petitioner herein. The 
petitioners are the beneficiaries with regard to 
the X-Ray unit and as stated above, the 
executor appointed under the said Will is the 
respondent. 


2. On 8th September, 1973, late 
Dr. P.B. Annangarachari gave a general 
power under Exhibit P-7 {о Dr. S. Srinivasa- 
chari, who is his eldest son-in-law. Under 
this general power, Dr. S. Srinivasachari was 
given the power to take charge of the 
running of the X-Ray unit, maintain accounts 
expand the sections, collect moneys due and 
payable to the X-Ray unit and do all further 
acts and things necessary for the purpose of 
efficiently running the X-Ray unit. It was 
further declared that the said power is irrevo- 
cable fora period of three years from the 
date of its execution. Dr. S. Srinivasachari 
seemed to have entered into an arrangement 
with the respondent, permitting him to run 
the X-Ray unit and agreeing to certain condi- 
tions. The arrangement was agreed to be in 
force from Ist April, 1976 till 31st March, 
1979, and the understanding was that if any 
of the conditions stipulated was not adhered 
to, the arrangement should be revoked. The 
arrangement was reduced to writing and the 
document in the handwriting of Dr. S. Srini- 
vasachari has been marked in this case as 
Exhibit R-1. It does not bear the signature 
of.either party. The contents of Exhibit R-1 
run as follows : 


“I, T. P. S. Varadhan, residing at 44-A, 
Thambiah Reddy Street, Madras-33, hereby 
agree to run the T. Nagar X-Rays in the 
same premises under the following terms 
and conditions :— 


1. To take X-Rays and collect all money 
due to the. Department and run the 
Department efficiently. 


160 THE MADRAS LAW JOURNAL REPORTS (1981 


2. To pay ће proprietor Dr. P. B. A. or 
to his nominee or to his heirs in the event 
of his death, a sum of Rs. 100 (Rupees one 
hundred only) per day. 


3. To pay into any S.B. alc Rs. 10 
(Rupees Ten only)asa reserve fund for 
renewal and repairs. 


4. To pay the bills of purchase of films, 
chemicals, stationery and printing and also 
electricity. 


This agreement shall be in force from 1st 
April, 1976 to 31st March, 1979 and shall 
be revoked if any of the above conditions 
being not adhered to." 


Two other slips in the handwriting of 
Dr. S. Srinivasachari are also found annexed 
to Exhibit R-1 and they have been marked as 
Exhibits R-2 and R-3. Ап unauthenti- 
cated copy of the Income and Expenditure 
account of the X-Ray unit for the year 
ending 31st March, 1978 has been filed. and 
marked in this case as Exhibit P-6. Late 
Dr. P. B. Annangarachari died on 26th 
January, 1979. After his death, troubles 
brewed between the parties and the correspon- 
dence that has come to be exchanged between 
them has been marked as Exhibits P-2 to P-5. 
From the said correspondence, it is clear that 
the respondent has chosen to claim a lease- 
hold right over the X-Ray unit and this has 
precipitated the petitioners to institute the 
present proceedings for the reliefs set out 
above. 


3.- In O. P. No. 200 of 1979 the petitioners 


want the removal of the respondent from 
executorship for the reasons set out in 


pargraph 9 of the petition and they will be 
-better appreciated if they stand extracted as 
follows : 


“J, The respondent has not so far taken 


any steps to obtaina probate of the Will, 
solely with a view to aggrandise himself. 


2. The respondent has claimed falsely that 


he is a lessee of the X-Ray unit, which 
consists of very valuable properties and 
equipment. 


3. Having been employed under the 
Testator, the respondent with fraudulent 
intention to defraud the beneficiaries under 
the Will andjfagainst the instructions of the 
petitioners and without their consent broke 


open the doors of the X-Ray unit on 19th 
May, 1979, and is carrying on business and 
appro priating the entire proceeds of the 
business without accounting to the 
petitioners, the beneficiaries for the whole 
of the realisations. 


4. The respondent has not accounted for ` 
the entire realisations of the business from 
27th January, 1979, which he ought to have 
done, but has been disclosing only an 
in finitely small part of the revenue and 
appropriating to himself the proceeds. 
This amounts to devastation of the estate of 
the deceased testator. 


5. When he was confronted, the respon- 
dent had the audacity to say that he will 
do whatever he likes and that he isan 
executor under the will and that the peti- 
tioners have no right to question him and 
the petitioners should obtain probate of the 
Will, which should be done by him and that 
if the petitioners or anybody else interfered 
with him, he would cause them bodily harm 
and would not permit the petitioners to have 
any access to the records and affairs of the 
T. Nagar X-Rays.” 


4. Inthe counter-statement of the respon- 
dent, he would elaborately trace the events 
which preceded the institution of the proceed- 
ings and array them from his own angle, and 
would controvert the reasons advanced, as 
above, for his removal from executorship. 
But, in substance he would state that the 
X-Ray unit is maintained and managed by 
him under a lease agreement in his own 
capacity thereby indicating that he cannot 
give up his right to be in possession of the 
X-Ray unitas a lessee as claimed by him. 
The allegations in O. P. No. 212 of 1979 run 
similar to the allegations in O. P. No. 200 of 
1979 and agitating their right to be in possession 
of the X-Ray unit as legatees under the Will 
of late Dr. P. B. Annangarachari and alleging 
that the respondent has no lawful right to be 
in possession of the said X-Ray unit, the peti- 
tioners want delivery of possession of the 
X-Ray unit from the respondent. The counter- 
statement of the respondent would resist this 
prayer on grounds ot defence similar to those 
advanced in O. P. No. 200 of 1979. On the 
contentions raised in the pleadings of the 
parties, the following points arise for 
determination by this Court ; 


11] 
“1, Whether the petitioners are entitled to 
have the respondent removed from the 


executorship under the Will in question? 


2. Whether the petitioners are entitled to 
delivery of possession of the X-Ray unit in 
question from the respondent?" 


5. The main controversy between the parties 
centres around the lease-hold right claimed 
by the respondent over the X-Ray unit. 
There is no ambiguity that the arrangement 
evidenced by Exhibit R-I came to an end 
with the expiry of the period on 31st. March, 
1979. The respondent has no specific case 
'that the arrangement was continued after the 
lapse of the period reserved, by a renewal, 
express or implied. There is no such plea a} 
all in the pleadings of the respondent, as to 
how the arrangement continued after 
31st March, 1979. The evidence of the 
respondent as R. W. 1 at pages 111, 116 and 
117 of the transcript of evidence, as extracted 
below, reveals his stand. 


TII sen ... 


(The extracts from evidence and discussion 
on facts are omitted :-Ed.). ; 


6. Toa question by this Courtas to what are 
the rights of the respondent over the X-Ray 
unit after 31st March, 1979, his learned 
counsel could not give any convincing answer. 
It would be far-fetched to describe the 
arrangement under Exhibit R-i as one of 
lease. Even assuming it could be characteris- 
ed as an arrangement of lease of the X-Ray 
Unit, it came to an end with the lapse of 
March, 1979. How any right or obligation 
under it could survive and survived 
beyond 31st March, 1979, there is 
no tenable explanation. The learned counsel 
attempted to bring his client's claims as those 
of alessee holding over within the ambit of 
the provisions of the Transfer of Property 
Act. This is a patent misconception, both 
іп law and on facts. Such is not the plea of 
the respondent either in his pleadings or in 
his evidence. It does not require further 
consideration. Before parting with this 
aspect, it must be pointed out that the oral 
evidence placed in this case has gone beyond 
the scope of the realcontroversy, which alone 
need be solved in this case. As to in 
what capacity or under what authority the 
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respondent is still holding possession, his 
evidence at pages 126 to 128 of the transcript 
of evidence is interesting ; and the same is 
extracted hereunder ; (Extracts omitted-Ed.). 


+ * * # 


7. At no point of time earlier, he put 
forward the theory that his possession of the 
X-Ray unit is only in his capacity as an 
executor. Obviously, this stand is purely an 
after-thought, intended to modify the utter 
lack of bona fides when he put forth a claim 
as a lessee of the X-Ray unit. His evidence 
at pages 138 and 139 of the transcript of 
evidence runs contra to his earlier evidence 
referred to above, as could be seen from the 
following extract : (Extracts omitted-Ed.) 


» a & a 


8. R. W. 1, the respondent categorically 
answered that even if the petitioners establish 
their right under the will, he is not prepared 
to give it up and he will not hand over back. 
Such is the attitude of the respondent. The 
analysis of the materials placed in this case 
leaves no room for doubt that the lease-hold 
right claimed by the respondent is patently 
unsustainable and is nothing but a myth 
coming out of the imagination of the respon- 
dent. Hereisa person who put forward a 
claim as a lessee, obviously  sensed its 
futility and has turned back, and would state 
that he would like to be in possession as an 
executor and even to this stand, he would 
not stick on and would further state that he 
would like to continue even after the 
beneficiaries establish their rights. А person 
who is capable of such prevaricating stand is 
not a desirable person to function as an 
executor under the will. He has no qualms 
to put forth a false claim, adverse to and 
defeating and thwarting the legitimate rights 
of the beneficiaries under the will. 


9. The respondent does not dispute that the 
petitioners are the beneficiaries under the 
will and he would insist on the probate of the 
will being obtained by them. The very fact 
that he has put forth a right, which is 
absolutely untenable and which conflicts with 
the rights of the beneficiaries is sufficient for 
this Court to exercise the powers under sec- 
tion 301 of the Act. He has acted with 
extreme mala fides and his acts border to 
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misconduct as an executor. The guide-line 
must bethe welfare of the beneficiaries and 
certainly, the conduct of the respondent is not 
conducive to the welfare of the beneficiaries. 


10. In this context, the orders passed by this 
Court in interlocutory applications cannot 
also be lost sight of. In Application No. 1956 
of 1979, which is one for appointment of a 
Receiver, taken by the petitioners, this Court, 
by order dated 2nd July, 1979, instead of 
appointing a Receiver as prayed for, directed 
the respondent to pay the petitioners a sum 
of Rs. 200 per day from 1st May, 1979; and, 
further directed that the arrears upto date 
should be paid within two weeks from that 
day. The respondent had not cared to make 
the payments at the rate of Rs. 200 per day 
upto date from 1st May, 1979, in full. On 
this being brought to the notice of this Court, 
orders were passed on 27th August, 1979, 
giving the respondent a last chance to pay all 
the arrears upto date within a week from that 
‘date. In Application No. 3897 of 1979, the 
petitioners complained that apart from paying 
the amounts stated to be due up to 9th 
September, 1979, there has been a failure on 
the part of the respondent to make the pay- 
ment as per orders of this Court. I do not 
find any rebuttal of the same by the respon- 
dent. This attitude of the respondent is 
highly reprehensible. 


11. 
Mudaliar', a Division Bench of this Court, 
consisting of Ramesam and Cornish, JJ., 
delineated the powers of this Court under 
section 301 of the Act in the following terms: 


“Now, much wider powers are conferred 
upon courts both in India and in England 
for the removal of an executor. Mr. Dorai- 
swami Iyer, does not contend that a regular 
suit for the removal of an executor lies, 
apart from section 301. It is, therefore, 
clear that if the removal of an executor is 
sought, and not an indirect restraint on him 
by merely getting the appointment of a 
receiver, the only remedy that is open is 
under section 301. The use of the word 
‘may’ in this section shows merely that a 
proper case must be made out and the 
Court shall act only if a proper case is 
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made out. To that extent, no doubt, the 
power vested in a Court under this section 
is discretionary but the discretion is not 
arbitrary but it is a judicial discretion. It 
may be that the section does пої try to 
exhaust the kinds of charges that may be 
brought against an executor or other cir- 
cumstances that ought to be made out 
before his removal can be obtained." 


In my view the facts of the present case 
warrant the exercise of the discretion vested 
in this Court under section 301 of the Act. 


12. The respondent has pleaded that a suit 
alone is competent. However, this plea 
was not seriously advanced by his learned 
counsel in the course of hearing of these 
petitions. Inany event, this plea is not 
sustainable in view of the position 
in law that the power to remove an 
executor and provide for a successor to his 
office is one conferred upon the High Court 
alone by section 301 of the Act and sucha 
relief cannot be sought by a regular suit. 


13. The matter is not without an authority. 
Coldstream, J., speaking for a Division Bench 
of the Lahore High Court in Karam Devi v. 
Radha Krishan! , observed as follows : 


“There being no power in the Courts to 
remove an executor by virtue of their juris- 
diction under section 9, Civil Procedure 
Code. Mr. Mehr. Chand’s argument that 
there is a presumption against a construc- 
tion of section 301 in such a manner as to 
oust or limit the jurisdiction of the ordinary 
Courts is without substance. When a new 
cause of action is created by statute and a 
special jurisdiction outside the course of 
the general law is prescribed, there is no 
ouster of the jurisdiction of the ordinary 
Courts, for, they never had any (see Max- 
well on the Interpretation of Statutes, 7th 
Edition, р. 115). On the other hand, the 
proposition is well established that where 
an Act creates a special jurisdiction and 
provides a special remedy such jurisdiction 
is exclusively conferred upon the Court 
expressly empowered to deal with the 
matter. My conclusion is that the power 
to remove on executor and to provide for a 
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successor to his office is one conferred upon 

the High Court alone by section 301, 

Succession Act, and that such relief cannot 
. be sought by regular suit." 


Tam in respectful agreement with the above 
dictum of the Division Bench of the Lahore 
High Court. 


14. Yet another contention was put forth by 
the learned counsel for the respondent when 
he stated that the petitioners cannot seek 
remedies under section 301 of the Act in the 
present petition without first obtaining probate 
of the will in question under the provisions of 
the Act, - Neither the language of the provi- 
sion nor апу authority supports this conten- 
tion of the learned counsel for, the respon- 
dent. The question came up for considera- 
tion in a very early judgment of this Court in 
О. P. No. 117 of 1926, dated 6th September, 
1926. У.У. Srinivasa Iyengar, J., after con- 
siderably discussing the position, observed as 
follows : 


“It is possible that the legislature might 
hàve intended that even before grant of 
probate such a right to remove the executor 
should vest in the Court, because there may 
be causes in which by putting off taking 
probate executors might seek to take 
advantage of their own wrong and thereby 
stove off the liability under section 301. 
The conclusion I have therefore arrived at 
is that, even though probate has not been 
granted in respect of the will referred to in 
this matter the application is competent and 
not open to any objection.” 


15. Learned counsel for the respondent is 
: notin a position to quote any authority 
: which has held otherwise. With regard to the 
‚ other grounds urged by the petitioner for 
- the removal of the respondent from executor- 
‘ship they are not of much substance, and most 

of them practically stem, from the main 

controversy concerning the ][easehold right 
claimed by the respondent. But, that does 
not bring any assuage to the highly reprehen- 
sible conduct of the respondent. Once this 

Court removes the respondent from executor- 
` ship and his case of lease is disbelieved he has 

no lawful title to be in possession of the 

X-Ray unit. It would be iniquitous and 

would cause prejudice to: the petitioners to 


„drive them „о. the ordinary. remedy of a suit . 
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for recovery of possession in the context of 
the case. 


16. For all the above reasons, J am inclined 
to hold against the respondent. Accordingly, 
the petitions are allowed. The respondent is 
removed from his office as an executor under 
the registered will of late Dr. P. B. Annanga- 
rachari, dated 28th April, 1973. It is brought 
to my notice that the petitioners have already 
taken steps to have the said will probated, 
claiming rights of executorship by implication. 
The respondent is directed to hand over to 
the petitioners forthwith possession of the 
X-Ray unit known as T. Nagar X-Rays, 
situate at No. 99, Usman Road, T. Nagar, 
Madras-17, with all the equipments. The 
petitioners are entitled to costs of these pro- 
ceedings from the respondent. 


S. J. —— Petitions allowed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT :—Ё. Sethuraman, J. 


K. G. Mohammad Kassim Appellant® 
v. 
А. Rahmathulla Respondent. 


Civil Procedure Code (V of 1908), Order 23, 
rule 3—Compromise executory in nature— 


. Provisions of Order 23, rule 3 attracted. 


The fact that a compromise requires some 
things to be done by the parties did not in 
any manner mean that the provisions of Order 


23, rule 3, Civil Procedure Code, were not 
attracted. [Para. 8.] 


Cases referred to :— 


Palaniappa Maniyagar v. Andiapa Maniyagar, 
(1976) 2 M. L. J. 440: 89 L. W. 611; Silver 
T oo v. Devaki Nandan, À.1.R. 1970 


Appealagainst the decree of the City Civil 
Court, Madras dated 15th July, 1974 in 
O. S. No. 5966 of 1969. : 





:*A. No. 128 of 1976, 16th November, 1979, 
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К. N. Balasubramanian , for Appellant. 
S. B. Fazullah, for Respondent. 


The Court delivered the following 


JUDGMENT.—The defendant in О. S. No 5966 
of 1969 on the file of the III Assistant Judge, 
City Civil Court, Madras, is the appellant. 
The plaintiff and the defendant were carrying 
on business under the name style of Messrs. 
Grand Dresses, a firm duly constituted under 
the Indian Partnership Act from 14th March, 
1964. The business of the firm was in the 
manufacture and sale of ready-made garments. 
There were some disputes between the 
parties. It was agreed that the firm was to 
be dissolved and that all the assets and liabi- 
lities were to be partitioned equally between 
the parties. The stock-in-trade was divided 
‘between them and the defendant agreed to 
take over the goodwill and tenancy rights 
relating to the office and tailoring premises on 
the understanding that the defendant should 
prepare and submit the accounts of the firm 
within one month ending with 10th April, 
1969, and that the amount found due to the 
plaintiff shall have to be paid in 12 equal 
monthly instalments commencing from 10th 
April, 1969. The plaintiff and the defendant 
have also divided some of the movable assets 
like sewing machines and other articles. The 
plaintiff alleged that the defendant failed and 
neglected to finalise the accounts of the firm 
in spite of several demands made upon the 
defendant from 10th March, 1969. There 
were some payments made by the defendant 
to the plaintiff and the plaintiff claimed that 
in the absence of proper compliance with the 
understanding between the parties, the firm 
should be dissolved, that an account should 
be taken of all the assets and liabilities of the 
firm and that there should be division of the 
profits in equal moieties between the plaintifl 
and the defendant. There was also a prayer 
for appointment of a Receiver to continue 
the business till the share of profit and 
amount of goodwill is paid to the plaintiff. 


2. The defendant resisted the suit. He 
admitted that he entered into a partnership 
with the plaintiff and that there was also an 
agreement to dissolve the firm from 10th 
March, 1969. He, however, disputed any 
agreement to become entitled to the goodwill 
or tenancy rights or to any agreement to 
prepare and submit an account of the firm 
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within 10th April, 1969. He pleaded that in 
pursuance of the agreement he had made 
payments to the plaintiff amounting to 
Rs. 50,375, and with reference {о any balance 
according to the defendant, the remedy was 
not for dissolution of the firm and for 
accounts, but for recovery of the amount due 
under the agreement. There was also an 
additional written statement contending 
that no amount was due to the plaintiff and 
that the sum paid after dissolution completely 
discharged the plaintiff. The goodwill was 
said to have become worthless because the 
plaintiff was running a competitive business 
under the name and style of Messrs. Ever- 
sells and the defendant was also entitled to 
have an account of the profits of the said 
business. With reference to this counter 
claim, the matter was provisionally valued 
at Rs. 100 and Court-fee paid thereon. In 
the reply statement filed by the plaintiff, it 
was contended that even according to the 
account produced by the defendant, a sum of 
Rs. 87,000 had to be paid to the plaintiff. 
When the deed of dissolution provided for 
taking of all the accounts, the accountable 
relationship between the plaintiff and the 
defendant was said to have not ceased. The 
plaintiff contended also that his starting a 
separate business after dissolution was not in 
any manner prohibited by the deed of dissolu- 
tion. The suit for accounting was, therefore, 
said to be maintainable. 


3. Relevant issues were framed by the trial. 
Court and it was held that the plaintiff was 
entitled to the division of the profits in equal 
moieties, that the payments already made by 
the defendant to the plaintiff were true and 
that the plaintiff was entitled to half of the 
outstandings and half share in the goodwill. 
It was also held that the suit, as framed waa 
maintainable. The result was, that all the 
issues were found in favour of the plaintiff 
and against the defendant and the suit was 
accordingly decreed as prayed for with costs. 
A preliminary decree for accounting was 
passed and a Commissioner was to be appoin- 
ted for ascertaining the assets and liabilities 
of the firm and dividing the profits and 
liabilities in equal moieties. The counter- 
claim was dismissed. The present appeal 
has beenfiled by the defendant against the 
judgment of the learned trial Judge. 


4. The learned counsel for the appellant 
contended that subsequent to the suit there 


Hj 


was a compromise between the parties 
and that under the said compromise 
the dispute between the parties was 


already settled. It was, therefore, contended 
that in the light of the compromise, the 
Court below should have passed a decree 
based on its terms and not proceeded to pass 
a decree for accounting in the manner done. 


5. The next contention was that as already 

_the firm stood dissolved, there could be no 
question of accounting as between the plain- 
tiff and the defendant and, therefore, tbe suit, 
as framed, was not maintainable. 


6. The compromise referred to has been 
marked as Exhibit B-5. There was an applica- 
tion for recording the compromise and pass- 
ing a decree in terms thereof. This applica- 
tion was directed to be posted along with the 
suit. However, there is no reference to be 
found in the judgment as regards the order 
on theinterlocutory application. Under Order 
23, rule 3, Civil Procedure Code, where it is 
proved to the satisfaction of the Court that a 
suit has been adjusted wholly or in part by 
any lawful agreement or compromise in writ- 
ing and signed by the parties or where the 
defendant satisfies the plaintiff in respect of 
the whole or any part of the subject-matter of 
the suit, the Court shall order such agreement, 
compromise or satisfaction to be recorded, 
and shall pass a decree in accordance there- 
with so faras it relates to the parties to 
the suit. The proviso states that where 
it is alleged by one party and denied by 
the other that an adjustment ог satisfac- 
tion has been arrived at, the Court shall 
decide the question. The above provision 
came to be considered by Ramaprasada 
Rao, J.; as he then was, in Palaniappa 
Maniyagar v. Andiappa Maniyagar!.. The 
. Jearned Judge held that under Order 23, rule 
3, Civil Procedure Code, the Court was bound 
to see whether the allegations of the parties 
that the suit had been adjusted wholly or in 
part by any lawful agreement ог compromise, 
was true or not. In that case also, there was 
a petition filed under Order 23, rule 3, Civil 
Procedure Code but the Court directed it to 
be posted along with the suit. Atthat stage, 
the matter was brought in revision and it was 
held that the Court misdirected itself when it 
refused to decide the question of adjustment 
between the parties in the petition under Order 
23, rule 3, Civil Procedure Code, and direct- 
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ed the same to be posted along with the suit 
The order of the trial Court in that case was 
set aside and the matter was remitted to that 
Court to decide on the evidence already on 


record whether the satisfaction pleaded or 
the adjustment put up is true or not. 


7. Thereis an earlier 
Supreme Court in Silver S. Enterprises v. 
Devaki Nandan’. In that case, there was a 
tenancy agreement in relation to a cinema 
house. The landlord filed ап application for 
ejectment of the tenant. That application 
was dismissed and when the matter was on 
appeal, there was an agreement under which 
the parties settled all their pending disputes 
except one appeal pending in the High Court 
of Punjab and Haryana. One of the disputes 
pending at that time was an application made 
by the tenant for fixing a fair rent for the 
cinema house in question. The agreement 
between the parties provided that the land- 
lord was required to withdraw the appeal 
filed by him against the order dismissing his 
application to eject the tenant from the 
premises in question. The agreement also 
provided that the tenant should withdraw his 
application for fixing a fair rent for the 
premises. The tenant accordingly withdrew 
his application. But, when the appeal in 
respect of the ejectment proceedings came up 
for hearing, the landlord refused to withdraw 
the same. At thatstage, the tenant moved 
the Court to dismiss the appeal on the 
strength of the compromise. The High Court 
held that there was no provision in the Civil 
Procedure Code, under which an appellant 
could be compelled to withdraw his appeal 
and it, therefore, held that the compromise 
could not prevent the appeal being proceeded 
with. The Supreme Court pointed out thus : 


decision of the 


*Oncea dispute is validly settled out of 
Court, it is open toa party to a litigation to 
move the Court to pass a decree in. accord- 
ance with the compromise. Rule 3 of 
Order 23, Civil Procedure Code, pro- 
vides that where itis proved to the 
satisfaction of the Court that а suit (which 
expression includes an appeal) has been 
settled wholly or in part by any lawful 
agreement, the Court shall order such 
agreement, compromise or satisfaction to 
be recorded and shall pass a decree in 
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„accordance therewith so far as it relates to 
* that suit. This is a mandatory provision". 


Their Lordships expressed surprise that the 
High Court should have felt itself helpless 
under the circumstances of the case to do 
justice between the parties. Inthe compro- 
mise memo in that case it was provided that 
if the landlord did not carry, out the terms 
of the compromise, he would be held 
responsible for all the losses of the tenant, 
because he had made a breach. The clause 
was not considered to preclude the tenant 
from putting forward the compromise and ask 
the.Court to dismiss the appeal in accordance 
. With the terms. 


8. Relyingon these decisions, the learned 
counsel rightly contended that the Court 
below ought to have considered the passing 
of а decree in terms of Exhibit B-5. It is 
most unfortunate that the Court below has 
; Dot done so. One of the aspects adverted to 
by the Court, below was that the compromise 
was executory in nature. In other words, it 
said something had to be done by one of the 
parties before the. compromise was put 
through. This is exactly what happened in 
the case before the Supreme Court also. There 
also one the parties before the Supreme Court 
had to withdraw the proceedings on appeal he 
himself had filed. Notwithstanding the fact. 
that the compromise was executory in nature, 
still the Supreme Court observed that Order 
23, rule 3, Civil Procedure Code, was a 
mandatory requirement and the matter should 
have been disposed of in the light of the com- 
»romise. Therefore, the fact that the com- 
»romise requires some things to be done by the 
parties did not in any manner mean that the 
provisions of Order 23, rule 3, Civil Proce- 
pure Code, were not attracted. Itis in this 
sense that the matter will have to be disposed 
of by the Court below in accordance with law. 
[t will be open to the Court below to con- 
sider all the aspects as regards Exhibit B-5. 


9. Another contention taken before me was 
that once there was dissolution, there was no 
question of accounting. I do not consider 
this plea as valid. The dissolution in the 
present case is not a complete dissolution, 
because there were some things to be' done, 
namely, realisation of arrears, etc. Evenin 
а case where every outstanding has already 
been-realised, it may be necessary to find. out 
who owes whom. Therefore, I do not find 
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any justification for holding that because- 
under Exhibit А-4 there was an agreement, 
for dissolution, there was no question of any 
further accounting. 


10. The appeal is allowed, the judgment and 
decree of the Court below are set aside for 
this purpose and the matter is remanded for 
fresh disposal in accordance with law. Court- 
fee paid on the memorandum of this appeal 
will be refunded to the appellant. There will . 
be no order as to costs. 


S. J. ——— Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 7 


PRESENT :—V. Balasubr ahmanyan, J. 


Saradamani Petitioner* 


y. 


Rajendran, minor by next friend and mother 
Thulasiammal Respondents. 


Civil Procedure Code (V of 1908), Order 32, 
rules 3, 7 and 9—Scope and applicability— 
Minor, party ta a partition suit—Minor repre- 
sented by mother and guardian — Preliminary 
ex parte decree passed against the minor— 
Final decree followed — Execution sought— 
Minor attaining majority and applying to 
set aside the ex parte decree alleging that 
the erstwhile minor was nat properly represent- 
ed —Ex parte decree whether сап be regarde 

as a nullity. . . 


The contention that where a minor-defendant 
figures in a suit the Court owes a special duty 
to the minor and must see to it that the minor 
does not go without representation is unten- 
able. Order 32, rule 7 of the Civil Procedure 
Code declares that an agreement ога сош- 
promise entered into on behalf of a minor, 
who isa party to азий, shall be voidable 
against all parties other than the minor if the 
compromise is entered into without leave of 
Court. Thesame rule bars a next friend or 
guardian entering intoa compromise in the 
suit on behalf of a minor. Similar provision 














*C. R, P. No. 1102 of 1977, 18th March, 1980, 


T3 


4i]. 


‘different where the 


.conduct of the suit. 


- minor. 


15 not to be found in the Code dealing with а 


situation in which a minor defendant is set ex 
parte or a minor's suit is dismissed for default. 
Order 9, rule, 13 of the Code enables the Court 
to set aside an ex parte decree. This rule is 
general in its application. It applies to all 
ex parte decrees. No special provision is 
made for setting aside ex parte decree against 
minors. [Para. 5.] 


Order 32, rule 9 enables the minor to move 
the Court to remove the guardian who does 
not do his duty and get another guardian 
appointed to represent him in the suit. But 
the procedure involves a relative application 
being moved before the Court by some one 
acting for the minor. The Code does not con- 
template Court itself taking the initiative. In 
a suit or other contentions proceedings, the 


, Court's role is not investigation but adjudica- 


tion. Facts come to light only at the trial or 
‘other enquiry, on the basis of evidence let in 
by the parties. The Court cannot assess any 
factual situation, excepting on the evidence on 
record. This is the reason why even a genuine 
grievance of a minor litigant has to be brought 
before the Court by overt action of the parties. 
The Court cannot, and should not enter into 
the arena even for the sake of protecting the 
interests of the minor. The position is 
Court exercises over 
infants its ward jurisdiction. But so far as 
suits go, where a minor is arrayed as one of 
the parties, Courts cannot move suo motu to 
make. any order intended to protect the 
minor's interests. [Para. 6.] 


' All this is not to any that a minor, on coming 


of age, cannot avoid a decree passed against 
him during his minority. He can, provided 
he establishes that the guardian who represent- 
ed him in the suit was grossly negligent in the 
But it must also be 
shown that the resulting decree passed by the 
Court had caused serious prejudice to the 
minor by reason of the negligence of the Court 
guardian. The mere fact that the guardian has 
allowed the suit to be determined ex parte 
cannot be regarded as amounting to gross 
negligence on the guardian's part. Where the 
natural or legal guardian represents the minor 
in a suit the mere absence of a formal Court 


‘order appointing him or her as guardian 


ad litem will not vitiate the decree against the 
[Para. 8.] 
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Cases referred to:— 


Rangammal v. Minor Appasami, (1972) 85 
L. W. 574: A..R. 1973 Mad. 12 ; Bishandeo 
Narain v. Seogani Rai, 1951 S. C. J. 413: 
(1951) S. C. R. 548 :64 L. W. 971 Q): 
A. I. R. 1951 S. C. 280. 

Petition under section 115 of Act V of 1908, 
praying the High Court to revise the Decree 
of the Court of the Subordinate Judge of 
Coimbatore, dated 12th April, 1977 and passed 
in E. А. No. 49 of 1977 in E. P. No. 436 of 
1976 in O. S. No. 513 of 1974. 


K. Srinivasan, for Petitioner. 
M. B. Dominique, for Respondent. 
The Court made the following 


ORDER.—This civil revision petition raises 
the question as to whether a decree obtained 
against a minor defendant ex parte can be 
regarded as a nullity, after the minor comes 
of age and accuses the guardian ad litem of 


improperly allowing the suit to be disposed 
of ex parte. 


2. The petitioner in this civil revision peti- 
tion was a party to a partition suit. She was 
impleaded as the Sth defendant. She wasa 
minor at the time, represented in the suit by 
her mother and guardian who was also implead- 
ed inher own right, as the Ist defendant. 
Both these defendants opposed the partition 
suit. They filed a written statement to that 
effect. Itcame to pass, however, that on 
the day when the suit was posted for trial and 
was called; the minor’s guardian did not turn 
up. Learned counsel, who had entered appear- 
ance both for the minor and her guardian 
in the suit, then reported no instructions. 
On this representation the Court set them 
ex parte and proceeded to pass an ex parte 
preliminary decree as against them. In due 
course, a final decree in the suit followed. 
The plaintiff’s share in the suit properties was 
declared as 3/20 under the preliminary decree. 
Under the final decree, the plaintiff was 
allotted certain items as and towards his 
share. These items were inthe possession of 
the 5th defendant. The plaintiff accordingly 
filed an execution petition against the 5th 
defendant for delivery of possession. By this 
time the Sth defendant had attained majority 
and was also duly declared asa major. At 
that stage, she moved an application before 
the execution Court for a declaration that the 
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ex parie decrees passed against her were 


nullities and hence cannot be executed as 
against her. Her contention was that she 
had not been properly represented in the suit 
during her minority by her mother as 
guardian, ad litem. The executing Court did 
not accept this contention, and dismissed her 
application. 


3. Inthis civil revision petition brought by 
the Sth defendant, her learned counsel 
Mr. K. Raghunathan urges, that the action of 
the guardian in allowing an ex parte decree to 
be passed against the minor showed that the 
guardian had , not exercised due diligence in 
protecting the minor's interests. 


4. This submission, in the way it is made, 
cannot be accepted. For, all we have in this 
case is that the two defendants were set ex 
parte and the decree for partition was passed 
ex parte as against them. Beyond this, no 
material is put forward to show in what 
manner the passing ofthe ex parte decree 
had prejudiced the interests of the minor 5th 
defendant. On the contrary under the ex 
parte decree the Sth defendant's share also 
had been duly declared in the suit properties. 
Prima facie, therefore, there was no prejudice 
caused to the minor defendant by her Raving 
been set ex parte in the suit. 


5. Mr. Raghunathan then advanced the 
argument that when the Court set the minor 
defendant ex. parte owingto the absence 
of her guardian, it had, at the same fime, a 
duty to appoint a fresh guardian to take the 
place of the first defendant before it proceed- 
ed further with the trial of the suit. The 
obvious implication in this argument is that 
where a minor defendant figures in a suit, the 
Court owes a special duty to the minor and 
must see to it that the minor does not go 
without representation. Ireject the sugges- 
tion as untenable. In шу judgment, the 
Court does not have to assume addi- 
tional responsibility towards a  defen- 
dant merely because he happens to bea 
minor at the time. Onthe contrary, a just 
and proper trial procedure demands that the 
Court deals with a minor in the same way as 
it treats any other party before it Wherever 
the Court is put under a special responsibi- 
lity towards a minor litigant, the Code of 
` Civil Procedure has made special provision 
therefor. Order 32, rule 7 is a case in point. 
This Rule declares that an agreement or com- 
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promise entered into on behalf of a minor, 
who isa party to a suit, shall be voidable 
against all parties other than the minor if the 
compromise is entered: into without leave of 
the Court. The same Rule bars a next friend 
or guardian entering into a compromise in the 
suit on behalf of the minor without the leave 
of the Court. The rule lays down the pro- 
cedure for obtaining leave of Court to enter 
into a compromise on behalf of the minor. 
Similar provision is not to be found in the 
Code dealing witha situation in which a minor 
defendant is set ex parte ora minor’s suit is 
dismissed for default. Order 9, гше 13 of 
the Code, enables the Court to set aside an 
ex parte decree. It also lays down the pro- 
cedure therefor. This rule is quite general]. 
in its application. It applies to all ex parfe 
decrees. No special provision is made for 
setting aside ex parfe decrees against minors 


6. Mr. Raghunathan, drew my attention to 
Order 32, rule 9 of the Code. Inspired by 
this provision, he urged that ifa guardian 
ad litem should leave the minor in the lurch, 
the Court must rush to the minor’s succour, 
suo motu, and not only appoint a substitute 
guardian, but also set aside any order that 
might have bcen passed against the minor, all 
asa matter of course. This argument does 
not find support in Order 32, rule9. No 
doubt, the Rule enables a minor to move the 
Court to remove the guardian who does not 
do his duty and get another guardian appointed 
to represent him in the suit. But even this 
procedure involvesa relative application being 
moved before the Court by some one acting 
for the minor. The Code does not con- 
template that the Court should itself take the 
initiative by an inner urge of its own, to 
‘protect’ the minor's interests according to its 
own lights. І сап very well understand why 
the Code does not castany such burden or res- 
ponsibility on the Court. In a suit or other 
contentions proceeding, the Court's role is not 
investigation, but adjudication. Facts come 
to light only at the trial or other inquiry, on the 
basis of evidence let in by parties. The Court 
cannot assess any factual situation, excepting 
on the evidence on record. This is the reason 
why evena genuine grievance of a minor 
litigant has to be brought before the Court 
by overt action of the parties. The Court 
cannot, and should not enter into the arena 
even for the sake of protecting the interests 
of the minor. The position, of course, is 
different where the Court exercises over 
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infants its ward jurisdiction. But so far as 
suits go, where a minor is arrayed as one of 
the parties, Courts cannot move suo motu to 
make 'any order intended to protect the 
minor's interests. 


7. Mr. Raghunathan drew my attention to 
Order 32, rule 3 of the Code which requires 
the Court to appoint a proper person to bea 
guardian for the minor ina suit. Learned 
counsel pointed out that the mother in this 
case was not appointed by order of Court. 
I do not think this circumstance makes for 
any difference to my conclusion. Although 
the Court did not appoint the mother as 
guardian, it cannot be gainsaid that she is 
the minor’s legal guardian. It has been held 
that where the natural or legal guardian 
represents the minor in asuit, the mere 
absence of a formal Court order appointing 
him or her as guardian ad litem will not 
vitiate the decree against the minor. See 
Rangammal v. Minor Appasami', Raghavan, 
J., in that case held that the decree passed 
against a minor in such a case is not a nullity. 


8. All this is not to say that a minor, on 
coming of age, cannot avoid a decree passed 
against him during his minority. He can, 
provided he establishes that the guardian who 
represented him in the suit was grossly 
negligent in the conduct of the suit. But it 
must also be shown that the resulting decree 
passed by the Court had caused serious 
prejudice to the minor by reason of the 
negligence of the ^ Court-guardian. In 
Bishundeo Narain and another у. Seogani 
Rai and others?, the question was whether 
..& partition decree passed on the basis of a 
compromise was a nullity, when the guardian 
had entered into the compromise without the 
leave of the Court. Several questions arose in 
the case before the Supreme Court. The 
Court pointed out that а compromise decree 
passed without the leave of the Court was 
not altogether a^nullity, but was merely void- 
able at the option of the minor whose 
guardian was a party to the compromise. 
The Court proceeded to hold that in order to 
avoid a partition decree, a minor must show 








1. (1972) 85 L. W. 574: A. I. К. 1973 Mad. 12. 
2. 1951 S.C. J. 413: 1951 S.C.R. 548: 64 
L. W. 971 Q) : A. I. К. 1951 S. C. 280. 
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that the division was unfair and unjust to him, 
and where the complaint is against the guar- 
dian ad litem, the minor must show fraud or 
negligence on the part of the guardian. 


9. Inthe present case all that has been 
urged is that the decree for partition was 
passed ex parte asagainst the minor. That 
by itself cannot show that the guardian had 
been grossly negligent or had perpetrated a 
fraud on the minor. It might well bè that 
the guardian did not consider it in the interest 
of the minor to put up fany resistance to the 
partition suit, with a view to save costs which 
would have had to be incurred from out of 
the minor's estate. It has been held that it is 
no part of the duty of a guardian to raise 
frivolous defences at the cost апа expense of 
the (minor's estate. Vide Marudamuthu 
Khandar v. P. S. AR. Arunachalam Chettiar 
and athersi. In an earlier decision, Daiva 
Атта! v. Selvaramanuja?, the same position 
had been laid down. The question in that 
case was posed as under : 


“Сап a guardian who, after defending thc 
suit bona fide and conducting it to the best 
of his ability, elect to abide by the decision 
given by the Court without preferring an 
appeal against it, holding it to be correct, 
and that anappeal would be useless, be 
said' to have acted negligently in not 
preferring the appeal". 


The answer was formulated thus : 


"In the circumstances, we cannot consider 
the failure to prefer an appealas negligence 
on the part of the guardian." 


10. In the present case there is no 
controversy about the respective shares 
allotted to the plaintiff and the 5th defendant. 
That being so, the mere fact that the 
guardian had allowed the suit to be deter- 


mined ex parte cannot be regarded as 
amounting to gross neligence оп the 
guardian’s part. The petitioner cannot, 


therefore, ask for a declaration that the 
decree itself was a nullity. 











1. (1957) 2 M.L. J. 202: I. L. R. (1957) Mad. 
584 : 70 L. №. 278 : A. I. R. 1957 Mad. 395. 
2. А.І. К. 1936 Mad. 479 
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11. This revision petition is accordingly 
dismissed. There will, however, be no order 
as to costs. 


R. S. —— — Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT.—V. Ratnam, J. 


M. Peer Mohammed Petitioner* 


у, 
К. S. Rajamani Bai and another 
Respondents. 


Tamil Nadu Buildings (Lease dnd Rent 
Control) Act (XVIII of 1960), as amended by 
Act XXIII of 1973, section 10 (3) (a) (iii) 
—Scope and applicability. 


The language of the proviso to section 10 (3) 
(а) (iii) of the Tamil Nadu Buildings (Lease 
and Rent Control) Act appears to indicate that 
if a landlord had succeeded in a prior attempt 
to secure possession of a building under sec- 
tion lu (3) (a) of the Act, he will not once 
again be permitted to apply for relief ‘under 
the same section. The use of the words 
**where a landlord has obtained possession of 
а building under this clause" in the proviso 
postulates a prior securing of possession of a 
building under section 10 (3) (а) of the Act. 
The latter part of the proviso is to the effect 
that such a landlord will not be entitled to 
apply again under this clause. The language 
employed in the latter part of proviso, namely 
“to apply again"  contemplates a second 
application by the landlord under section 10 
(3) (a) of the Act and not a subsequent stage 
of an application already filed. In cases 
where an application bas been filed and an 
order for eviction had been obtained and 
that order is questioned in appeal or revision 
as the case may be, then it will not be in 
consonance with the language of the proviso 
to apply it to such a case, as there is по 
question of the landlord applying again when 
the prior application is still pending either in 
revision or in appeal. The second proviso 
referred to already in its two parts covers, all 








*C. В. P. No. 1312 of 1979. 23rd December, 1980. 


THB MADRAS LAW JOURNAL REPORTS 


[198 1 


the cases contemplated under section 10 (3) (a) 
(i) to 10 (3) (a) (iii) of the Act. The first 
part of the second proviso would cover sec- 
tions 10 (3) (a) (i) while the second part would 
cover section 10 (3) (a) (ii) as well as sec- 
tion 10 (3) (a) (iii) of the Act. But the object 
of the proviso as a whole, whether the build- 
ing isa residential building or non-residential, 
is to preclude a landlord who has already 
recovered possession of such a building by 
resorting to section 10 (3) (a) (iii) of the Act 
from a second resort, as it were, to the same 
provision to enable him to secure possession 
ofthe building. This is brought out by the 
use of the words "to apply again" which dis- 
closes a repetition on the part of the landlord. 
In the present сазе the respondent had not 
obtained possession ofa portion of the 
premises on the date when the respondents 
filed H. К. C. No. 1672 of 1974 namely, 8th 
July, 1974 and, therefore, that application 
cannot be one again at the instance of the 
landlord. Therefore even as a matter of 
construction, the proviso cannot stand attract- 
ed to the present case. The subsequent 
taking of possession by the respondents 
(landlords) of the premises except the portion 
in the occupation of the petitioner in the 
instant case cannot disentitle them from 
maintaining their application under section 10 
(3) (а) (iii) or securing the relief prayed for 


by them. [Para. 7.] 
Cases referred to :— 

Pasupalati Venkateswarlu v. Motor and 
General Traders, (1975) 1 S.C. C. 770: 


(1975) 3 S. C. R. 958 : (1976) 1 S. C. J. 393: 
(1976) 1 An. W. R. (S. С.) 35: A. I. R. 1975 
S. C. 1409 ; Rameshwar v. Jof Ram, (1976) 1 
S. C. C. 194 : (1976) 1 S. C. R. 847 : A. I. К. 
1976 S. C. 49; Patterson v. State of Alabama, 
(1934) 294 U. S. 600; Lachmzshwar Prasad 
v. Keshwar Lal, (1940) F. C. R. 84: (1941) I 
М. L. J. (Supp.) 49 : 53 L. W. 373: A. I. К. 
1941 F. C. 5; Arjun v. Yogendrakumar Gupta, 
(1979) T. L. N. J. 464. 


Petition under section 25 of the Tamil Nadu 

Buildings (Lease and Rent Control) Act 

(XVIII of 1960) as amended by Act XXIII of 
1973 praying the High Court to revise th: 

Order of the Court of Small Causes 

(IV Judge), Madras, dated 17th March, 1979 

and made in Н. В.А. No. 675 of 1978 

(H. R. C. No. 1672 of 1979) (VI Judge, Court ` 
of Small Causes, Madras). 


П] 


К. P. Unnikrishnan N. V. Subramaniam, for 
Petitioner. 


S. Raghavan, for Respondents. 
The Court delivered the following 


JUDGMENT :—The tenant is the petitioner. 
The respondents herein along with their 
mother deceased K. Kuppa Bai, figuring as 
petitioners filed an application under section 
10 (3) (a) (iii) of the Tamil Nadu Buildings 
(Lease and Rent Control) Act (XVIII of 1960) 
as amended by Act XXIII of 1973 (herein- 
after referred to as the Act), for an order of 
eviction against the petitioner. The premises 
bearing door No. 26/2, Pycrofts Road, 
Triplicane, Madras-5, belongs to the respon- 
dents, having been purchased by the respon- 
dents herein and their mother on lith 
February, 1974 from one Indira and the peti- 
tioner is a tenant under the respondents in 
respect of the eastern shop in the ground 
floor on a monthly rent of Rs. 60. Claiming 
that the repondents purchased the premises 
bearing door Мо. 26/2, Pycrofts Raod, 
Triplicane, Madras-5, for their use and 
occupation for their tailoring business which 
is carried on by them under the name and 
style of “Koneri Mani— Tailors and Suppliers 
of University convocation Academic Dresses" 
at the nighbouring rented premises, the res- 
pondents stated that they bona fide required 
the shop in the occupation of the petitioner 
for their business, as they are not in occupa- 
tion of any premises of their own in the City 
of Madras. Since the petitioner did not 
vacate the premises in question in spite of a 
notice to that effect by the respondents, the 
application for eviction was filed by the res- 
pondents and their mother under section 10 (3) 
(а) (111) of the Act. During the pendency of 
the petition for eviction, the mother of the 
respondents died and the respondents herein 
were also recorded as the legal representatives 
of the deceased Kuppa Bai. 


2. The petitioner resisted that application 
contending that the respondents are not carry- 
ing on any business and that the requirement 
on the ground of their own use and occupa- 
tion for the purpose of their business is not 
bona fide. The petitioner also stated that the 
respondents were attempting to get enhanced 
rent for the premises and since the petitioner 
refused to pay the same, the application for 
eviction had been filed. A further objection 
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was also raised by the petitioner to the effect 
that the respondents had sold away the 
business, and, therefore, the requirement of 
the respondents for the purpose of their 
business cannot be true. On these grounds, 
the petitioner prayed for the dismissal of the 
application for eviction filed by the respon- 
dents. 


3. Before the Rent Controller, on behalf 
of the respondents, P. W. 1 was 
examined and Exhibits P-1 to P-10 were 
marked, while on behalf of the petitioner, 
К. Ws. 1 and 2 were examined and Exhibits 
R-1 to R-7 were relied upon. The learned 
Rent Controller (VI Judge, Court of Small 


. Causes), Madras, on a consideration of the 


oral as well as the documentary evidence, up- 
held the claim of the respondents that they 
are carrying on business in tailoring in a rented 
premises and that they require the premises in 
the occupation of the petitioner bora fide for 
the purpose of running such business! there. 
The stand taken by the petitioner that there 
was a demand for enhanced rent and that the 
tailoring business had been transferred to a 
third party, was held to be not established. 
On the aforesaid conclusions, the Rent Con- 
troller passed an order for eviction granting 
the petitioner three months’ time to vacate 
the premises in question. Aggrieved by this’ 
the petitioner herein preferred an appeal in 
Н. К No. 675 of 1978, before the 
Appellate Authority (IV Judge, Court of 
Small Causes), Madras. The Appellate Autho- 
rity, on a consideration of the oral as well as 
the documentary evidence, concluded that the 
respondents have established that they are 
carrying on business in a rented building, that 
they have no other non-residential building of 
their own and, therefore, they bona fide 
require the premises in the occupation of “the 
petitioner for the carrying on of such business. 
In this view, the order of eviction passed by 
the Rent Controller was upheld and the 
appeal was dismissed. It is the correctness of 
this order that is challenged in this civil 
revision petition. 


4. Thelearned counsel for the petitioner 
contended that it has not been established 
that the respondents are carrying on а tailor- 
ing business. Elaborating this, the learned 
counsel for the petitioner stated that no docu- 
ments have been placed by the respondents to 
establish the carrying on of such business b 
he respondents, and, therefore, the respo V 
P- 
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dents are not entitled to secure ап order for 
eviction against the petitioner on the ground 
that they are carrying on business. In addi- 
tion, it is also pointed out that having regard 
to the nature of the business, namely, the 
supply of convocation gowns and hoods, for a 
day or two in the course of a year, the acti- 
vity cannot really be called carrying on of a 
business as such which would entitle the 
respondents to secure an order for eviction. 
On the other hand, the learned counsel for 
the respondents would submit that the evi- 
dence of P. W. 1 which had been accepted by 
the authorities below is to the effect that the 
respondents are carrying on tailoring business 
and also the business is supplying convoca- 
tion gowns and hoods in No. 1, Ayya Pillai 
Street, Triplicane, Madras-5, ina . rented 
premises and that would be sufficient to 
establish the carrying on of the business by the 
respondents who are themselves qualified 
tailors. It is also further pointed out that the 
business is not confined only to the supply of 
convocation dresses, but extends to general 
tailoring as well, ina tenanted premises at 
No. 1, Ayya Pillai Street, Madras-5, where 8 
persons are also employed and, therefore, the 
respondents are carrying on a business in 
tailoring and the supply of convocation gar- 
ments and that would suffice to enable them 
to secure their own premises for such business. 


5. The requisites which must be established 
before an order for eviction under section 10 
(3) (а) (iii) of the Act can be secured are: 
(1) the landlord or the landlady or any 
member of his or her family should be carrying 
on the business; and (2) the landlord or the 
landlady or any member of his or her family 
should not be in occupation, for purposes of a 
business which is carried on of a non-residen- 
tial building in the city, town or village con- 
cerned, which is his or her own. It remains 
to consider whether in the present 
case, these requirements have been 
fulfilled. P. W. 1 is none other than 
the brother of the respondents and he has 
spoken to the carrying on of the tailoring 
business in a tenanted premises bearing door 
No. 1, Ayya Pillai Street, Madras, after the 
death of his father Koneri Mani His 
evidence is to the effect that the business 
takes in the tailoring of all kinds of clothes 
and that convocation dress is also tailored. 
Though in the course of his cross-examination 
P. W. 1 would state that there are account 
books and that they have not been produced 
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and that the respondents are not in the habit 
of appearing before Courts, that would not in 
any manner detract from the truth of the 
evidence given by P. W. ]. The learned 
counsel for the petitioner criticised that none 
of the respondents had been examined in 
support of the carrying on of the business. 
But that is really not necessary as their 
brother has come forward to depose with 
reference to the carrying on of the tailoring 
business by his sisters. His evidence further 
discloses that the respondents are carrying on 
tailoring business in a tenanted premises and 
that 8 persons are also working under the res- 
pondents. The documentary evidence also 
reveals that the first respondent is a qualified 
tailoring teacher as well and, therefore, there, is 
nothing improbable in her running the tailoring 
business as spoken to by P. W. 1. Therefore, 
from the evidence of P. W. 1, which has not 
in any manner been assailed by the peti- 
tioner and which has been accepted by the 
authorities below, it is clear that the respon- 
dents have been running a general tailoring 
business in a rented premises, which is also 
used by the respondents as their residence 
and that they do not own any non-residential 
building of their own for such a business. On 
the other hand, the evidence of R. Ws. | and 
2 does not establish that the respondents аге. 
notcarrying on the business, as claimed by 
them. The case of transfer of the business 
by the respondents set up by the petitioner has 
not been substantiated at all; nor has it been 
established that the premises where the father 
of the respondents had been carrying on the 
business has not been surrendered by the res- 
pondents. A mere assertion by К. Ws. | and 
2 that the tailoring business as well as the 
tenancy were transferred to a third party can- 
not be accepted at all, in the absence of con- 
vincing documentary evidence to that effect. 
Considerable reliance was placed upon the 
evidence of К. W. 1 who was formerly working 
as an agent of Indirani Ammal, the previous 
owner of the premises. However, it is found 
that in the course of his cross-examination, 
R. W. 1 has admitted that subsequent to 
the death of Koneri Mani, the father of the 
respondents herein, the first respondent herein 
was carrying on the tailoring business and 
this would also probablise the case of the 
respondents that they continued to carry on 
the business in tailoring and that they 
require the premises in the occupation 
of the petitioner for their own use 
and occupation for the purpose of the 
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tailoring business. The petitioner examined 
asR W. 2 would admit the carrying on 
of business by the father of the respondents 
їп а shop to the east of his shop, though he 
would also say that after the death of the 
father of the respondents, that shop had been 
closed. Though R. W. 2 woild claim 
that the respondents had sold the business to 
one Т. R. C. Pillai, that has not in any manner 
been established. R. W. 2 would admit that 
no documents have been produced to show 
that the respondents own other properties. 
However, it is not disputed by R. W. 2 
that the respondents are now living ina 
tenanted premises in No. 1, Ayya Pillai Street, 
Madras-5, though he would say that no busi- 
ness is being carried on in that premises. On 
a careful consideration of the evidence of 
P. W. 1 and R. W. ] and R. W. 
2, it is clear that the respondents have 
established the carrying on of a tailoring 
business in a tenanted premises in No. 1, 
Ayya Pillai Street, Madras-5, and that the 
respondents do not own any other premises 
for the purpose of carrying on such 
business. It may also be mentioned that the 
petitioner has not succeeded in establishing 
that the respondents filed the application for 
eviction prompted by oblique motives. No 
material has been placed by the petitioner to 
show that the respondents ever demanded 
higher rent from the petitioner and that on 
his refusal to accede to that, the application 
for eviction had been filed. This would also 
go to establish the bona fides of the claim 
made by the respondents. On the basis of 
the evidence, the conclusion in irresistible 
that the respondents have satisfactorily 
established their bona fide requirement of the 
premises in the occupation of the petitioner 
for the purpose of theirown business under 
section 19 (3) (a) (iii) of the Act. 


6. However, the learned counsel for the 
‘petitioner would have that as the respon- 
dents have secured possession of the rest of 
the building exceptthe portion in the occupa- 
tion of the petitioner, they are not entitled 
to an order for eviction against the petitioner 
as the subsequent recovery of accommodation 
would be a circumstance which should be 
considered by the Court in dealing with the 
application for eviction. On the other hand, 
the learned counsel for the respondents, con- 
tends that the respondents are not in occupa- 
tion of a building for a business already and 
that the second proviso to section 10 (3) (a) 
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of the Act is applicable only to a subsequent 
application filed under th: provisio; of the 
Act and not to a subsequent stage of the 
same application. It 15 not in dispute that 
in E. P. No. 684 of 1980 inH. R.C. No. 
1673 of 1974. the respondents have obtained 
possession of the property on 5th August, 
1980, except the portion in the occupation of 
the petitioner and this has also been recorded 
on 7th August, 1980. 


7. The question that now arises for consi- 
deration is, whether this would in any manner 
preclude the respondents from retaining the 
benefit of the order of eviction obtained by 
them already against the petitioner under sec- 
tion 10 (3) (a) (iii) of the Act. This would 
depend upon the construction to be put upon 
the second proviso occurring after section 10 
(3) (a) (iii) of the Act. That proviso reads 
as under :— 


“Provided further that where a landlord 
has obtained possession of a building 
under this clause, he shall not be entitled to 
apply again under this clause : 


(i) in case he has obtained possession of 
a residential building, for possession of 
another residential building of his own ; 


(ij) in case he has obtained possession of 
а non- residential building, for possession 
of another non-residential building of his 
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The language employed is the proviso 
referred to above appears to indicate that if 
a landlord had succeeded is a prior attempt 
to secure possession of а building under sec - 
tion 10 (3) (a) of the Act, he will not once 
again be permitted to apply for relief under 
the same section. The use of the words 
*where a landlord has obtained possession of 
a building under this clause" in the proviso 
postulates a prior securing ОЁ possession of a 
building under section 10 (3) (a) of the Act. 
The latter part of the proviso is to the effect 
that such a landlord will not be entitled to 
apply again under this clause. The language 
employed in the latter part ofthe proviso, 
namely, "to apply again" contemplates, in 
my view, a second application by the landlord 
under section 10 (3) (a) of the Act and nota 
subsequent stage of an application already 
filed. Incases where anapplication has been 
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filed and an order for eviction had been obtain- 
ed and that order is questioned in appeal or 
revision, as the case may be, then it will not 
be in consonance with the language of the pro- 
viso to apply it to such a case, as there is no 
question of the landlord applying again when 
the prior application is still pending either in 
appealor in revision. 








(3) (a) (iii) of the Act. But the object of the 
proviso, as a whole, whether the building is 
residential or non-residential, is to preclude 
a landlord who has already recovered posses- 
sion of such a building by resorting to section 
(10) (3) (а) (3) їо 10 (3) (a) (iii) of the Act 
from a second resort, as it were, to the same 


8. The learned counsel for the petitioner, 
however, places considerable reliance on the 
judgment of the Supreme Court reported in 
Pasupalati | Venkateswarlu v. Motor & 
General Traders'. That decision recognises 
and gives effect to the general principle 
whether subsequent events should be taken 
into account or not, while granting the relief 
prayed for. No doubt, that decision had 
been rendered with reference to the interpre- 
tation of section 10 (3) (a) (iii) of the Andhra 
Pradesh Buildings (Lease, Rent and Eviction) 
Control Act, 1960. But it does not appear 
that the language of the second proviso to 
section 10 (3) (a) of the Act referred to above 
has either been brought to the notice of the 
Court or has been considered. That deci- 
sion cannot, therefore, be of any assistance 


— —_—————— 
1. (1975) 1 S. C. C. 770: (1975) 3 S. C. В. 958: 


(1976) 1 S. C. J. 393 : (1976) 1 An. W. R. (S. С.) 
35 : A.L Б, 1975 S, C. 1409, 
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to the petitioner. In Rameshwar v. Jot Ram}, 
the Supreme Court had occasion to refer to 
the decision in Paspulati Venkateswarlu v. 
Motor & General Traders?, and held that the 
right of a party is determined by the facts as 
they exist on the date the action is instituted 
and that later developments cannot defeat his 
rights, as, had the Court found his facts to be 
true, the day he sued, he would have got his 
decree. The Supreme Court approved the 
position that procedural delays cannot deprive 
a party of either legal justice or rights crystal- 
lised in the initial cause of action. Dealing 
with the impact of subsequent events on the 
right of action, the Supreme Court observed 
thus at p. 52: 


“First, its bearing on the right of action, 
second, on the nature of the relief and 
third, on its importance to create or destroy 
substantive rights. Where the nature of 
the relief, as originally sought, has become 
obsolete or unserviceable or a new form of 
relief will be more efficacious on account of 
developments subsequent to the suit or even 
during the appellate stage, it is but fair that 
the relief is moulded, varied ог reshaped 
in the light of updated facts. Pattersan v. 
State of Alabama’, illustrates this position. 
It is important that the party claiming the 
relief or change of relief must have the same 
right from which eitherthe first or the 
modified remedy may flow. Subsequent 
events in the course of the case cannot be 
constitutive of substantive rights enforce- 
able in that very litigation except in a 
narrow category (later spelt out) but may 
influence the equitable jurisdiction to 
mould reliefs. Conversely, where rights 
have already vested in a party, they cannot: 
be nullified or negated by subsequent. 
events save where there isa change in the 
law and it is made applicable at any stage. 
- Lachmeshwar Prasad v. Keshwar Lal*, falls 
in this category. Courts of justice may, 
when the compelling equities of a case 
oblige them, shape reliefs, cannot deny 
rights—to make them justly relevant in the 
1. (1976) 1 S. C. C. 194 : (1976) 1 S; C. R. 847 : 
А.І. В. 1976 S. C. 49. 
S, C. J. 393 :(1976) 1 An. W. R. 
(OS35 AT. R i975 8. C. 1409 


3. (1934) 294 U. S. 600, 607. 


4. (1941) 1 M. L. J (Supp.) 49: 53 L. W. 
(1940) F, С. К, 84: A. I. R. 1941 F.C, 5, 
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updated circumstances. Where the 
relief is discretionary’ Courts may exercise 
this jurisdiction to avoid injustice. Like- 
wise, where the right to the remedy depends, 
under the statute itself, on the presence or 
absence of certain basic facts at the time 
the relief is to be ultimately granted, the 
Court,even in appeal, may take note of 
such supervening facts with fundamental 
impact. Р. Venkateswarlu's case!, read in 
its statutory setting' falls in this category. 
Where a cause of action is deficient but 
later events have made up the deficiency, 
the Court may, in order to avoid multiplicity 
of litigation, permit amendment and con- 
tinue the proceeding, provided no prejudice 
is caused to the other side. Allthese are 
done only in exceptional situations and just 
cannot be done if the statue, on which the 
legal proceeding is based, inhibits, by its 
scheme or otherwise, such change in cause 
of action or relief. The primary concern 
of the Court is to implement the justice of 
the legislation. Rights vested by virtue of 
a statute can not be divested by this equit- 
able doctrine". 


9. There is no change in the law applicable 
to the present case and there jare no excep- 
tional situations present in this case. Even 
the statute on which the proceeding is based 
does not inhibit by its scheme or even other- 
wise, the ground of relief to the respondents 
in the present case. Therefore, in the light 
of the aforesaid principle, the respondents 
cannot be deprived of the relief under section 
10 (3) (a) (iii) of the Act, if they have other- 
wise satisfied the statutory requirements 
merely on the ground that they have since 
recovered possession of the premises except- 
ing that portion in the occupation of the 
petitioner. In M/s. Excel Lables, Tirupur v. 
M/s. Simson Knitting Company?, Ismail, J. 
(as he then was), considered the scope of the 
proviso under seetion 10 (3) (a) (iii) of the 
Act in the light of the decision of the 
Supreme Court in Pasupalati Venkateswarlu 
v. Motor & General Traders‘. On a construc- 
ion of the proviso, it was held that the pro- 
riso deals with the eligibility or entitlement of 
a landlord to apply for recovery of possession 
ofa premises under section 10 (3) (a) (iii) 








1. (1976) 1 S.C.J. 393 : A. I. К, 1975 S. С. 
1409 


2. C.R.P. Nos. 312, 318 to 320 of 1977, dated 
24th February, 1978. 
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of the Act and that if a landlord had obtained 
possession of the building under section 10 
(3) (a) (ifi) of the Act he will not again be 
entitled to recover possession under the very 
Same provision. It was also further held that 
Since the landlord had not obtained posses- 
sion of the premises on the date on which the 
application under section 10 (3) (a) (iii) of 
the Act was filed by the landlord, that would 
not preclude him from either maintaining or 
securing the relief under section 10 (3) (a) 
(iii) of the Act. In Arjun and another v. 
Yogen drakumar Gupta’. Mohan, J. 
considered the applicability of the judgment 
of the Supreme Court in Venkateswarlu v. 
Motor & General Traders?, and {һе decision 
of Ismail, 7. (as he then was), in Mls. Excel 
Lables, Tirupur v. M/s. Simson Knitting Com- 
рапу?, їо a case where a portion of the building 
had been surrendered by one ofthe tenants and 
had been taken possession of by the landlord. 
It was pointed out by the learned Judge that 
the effect of the proviso is only to prevent а 
second application at the instance of the land- 
lord. If he was not in occupation of any portion 
ofthe premises in question, the application 
under section 10 (3) (a) (7) of the Act, in that 
case, was maintainable. These decisions also 
support the view expressed above as regards 
the scope of the second proviso to section 10 
(3) (a) of the Act vis-a-vis the subsequent reco- 
very of accommodation by the landlord. Under 
these circumstances it has to be held that the 
subsequent taking of possession by the respon- 
dents herein ofthe premises except tbe 
portion in the occupation of the petitioner 
cannot in any manner disentitle them from 
either maintaining their application under sec- 
ction 10 (3) (a) (iii) of the Act or securing the 
relief prayed for by them. The order of the 
authorities below has, therefore, to be main- 
tained. Тһе civil revision petition 15 
dismissed with costs. Е 


R. S. —__— Petition dismissed. 


et 


1. (1979) T. L.N. J. 464. 
2. (1976) 1 S. C.J.393: А.І. R. 1975 S C 
409 


09. 
3. C. В.Р. Nos.318 to 320 of 1977, dated 24th 
February, 1978. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT:—V, Sethuraman, J. 


The Tamil Nadu Wakf Board by its Secre- 
tary Appellant* 


y. 


Sannasi Munayathiriyan Respondent. 


Wakf Act (XXIX of 1954), section 3 (11)— 
"Wakf''—Definition—Suit for declaration 
and recovery of possession by Wakf Board of 
property alleged to be improperly alienated — 
Wakf-nama— Construction. 


One 'E"' executed a deed styled wakf- cum- 
settlement. He constituted himself the 
Manager of the properties covered by the 
document and stated he would enjoy the 
properties only in his capacity as such 
Manager. After his death his son would be 
the Manager. Thereafter a suitable person 
from among the members of his family was to 
be constituted as the Manager. Properties 
were to be purchased in the name of ‘£” 
estate. There was a ban on alienation either 
by the manager or by anybody in manage- 
ment of the properties. A lease deed fora 
period of not less than three years could 
however be executed. There was also a 
provision for making exchanges of the trust 
properties with other properties. The person 
in management was to draw a sum of Rs. 600 
as allowance per annum. Every person who 
was to be in management of the properties 
after the lifetime of *E' was to pay the taxes 
and incur the necessary expenses for the 
maintenance of the properties. The balance 
of income was to be reserved for unforseen 
expenditure. It should be constituted into a 
fund and according to the circumstances, pro- 
perty could be purchased out of it. During 
the period of Ramzan gruel was to be 
supplied to the poor people and clothes were 
also to be distributed out of one share of 
income. Out of eight Shares, the income 
from seven shares excluding the share for 
charity, was to be individually allotted to the 
respective branches. Thus one share alone 
was to be utilised for the pious and religious 
purposes mentioned above, 
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Inthe present case there was по separate 
dedication for pious, religious апа charitable 
purposes and for purposes of maintenance of 
the members of the family. Therefore the 
entire document has to be taken as creating а 
wakf and the properties would come within 
the purview of the Wakf Act, 1954. The 
Wakf Board can recover possession of the 
property from the alienee [Para. 8.] 


Cases referred to :— 


U. P. Sunni Central Board of Wakf v. Smt. 
Hosan Jahen Begum, A. I. R. 1977 All. 18; 
V. Mohamed Mohin v. The Madras State 
Wakf Board, (1967) 1 M. L. J. 65: A. I. R. 
1968 Mad. 243. 


Appeal against the decree dated 30th July, 
1977 ofthe Courtof the Third Additional 
Subordinate Judge, Tiruchirapalli in Appeal 
Suit No. 370 of 1976, preferred against the 
decree of the Court of the District Munsif of 
Tiruchirapalli in Original Suit No. 253 of 
1975. 


А. А. S. Mustafa, for Appellant. * 
М. V.Krishnain, for Respondent. 
The Court delivered the following 


JUDGMENT.—The plaintiff-Wakf Board filed a 
suit in the Court of the Principal District 
Munsif, Tiruchirapalli (O.S. No. 253 of 1975) 
for a declaration that the suit property is wakf 
property and for possession and for other 
reliefs. A wakf-nama was executed on Ist 
April, 1940, the registration copy of which 
has been marked as Exhibit A-2. ` The execu- 
tant is one Ebramsa Rowther and the docu- 
ment is called wakf-cum-settlement. One of 
the properties covered by this wakf was alie- 
nated by one Jaithoon Bibi to the defendant on 
26th September, 1963, for a sum of Rs. 2,000 
and the alienee was in possession. The Wakf 
Board stated that the alienation was beyond 
the powers of the alienor and that the aliena- 
tion was not binding on the Wakf Board. 
The possession of the defendant was said to 
be unlawful and, therefore, the suit was filed 
for declaration and possession. 


2. In the written statement the alienee = 
defendant denied the existence of the wakf or 
its character as a public wakf. According to 
the defendant, he had purchased the property 
from an absolute owner, namely the said 
Jaithoon Bibi, and he was in possession of 
the property since then, 


П] 


3. The trial Court decreed the suit with costs, 
and on appeal the learned III Additional Sub- 
ordinate Judge reversed the judgment and 
held that the plaintifffWakf Board was not 
entitled to possession. The Wakf Board has 
filed the present second appeal and at the 
time of the admission the following substan- 
tial question of law was framed as arising out 
ot the judgment of the lower appellate 
ourt : 


"On the finding of fact arrived at by the 
Courts below, whether the plaintiff Wakf 
Board is not entitled to possession of the 
property?" 


4. The trial Court found that after enquiry 
the Wakf Board issued a notification and that 
the formalities contemplated by section 5 of 
the Muslim Wakf Act had been completed 
in the present case. The suit property was 
thus held to be wakf property. The lower 
appellate Court confirmed this finding. The 
only difference of view between thetrial Court 
and the lower appellate Court was that 
Exhibit A-2, in the view of the lower appel- 
late Court, was a private wakf and possession 
and management could only be with the family 
of the settlor, namely Ebramsa Rowther. It 
was on this reasoning that the lower appellate 
Court has come to the conclusion that the 
plaintiff-Wakf Board was not entitled to reco- 
ver possession of the suit property. It may be 
mentioned here that the effect of the decision 
ofthe lower appellate Court is to hold that 
the alienation was not proper. The question 
that survives for consideration is whether, in 
the context of the facts of this case, the Wakf 
Board was entitled to recover possession of 
the property? 


5. The document is in Tamil. Ebramsa 
Rowther constitutes himself as the Manager 
of the properties covered by Exhibit A-2 and 
he would enjoy the properties only in his 
capacity as such Manager. After his death, 
his son Khader Batcha would be the Manager. 
Thereafter a suitable person from among 
the members of his family was to be consti- 
tuted as the Manager. Properties were to be 
purchased in the name of T. K. Ebramsa 
Rowther estate. There is a ban on alienation 
either by the Manager or by anybody who is 
in management of the properties. A lease 
‘deed for a period not less than three years 
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could be executed. There is also provision 
for making exchanges of the trust properties 
with other properties. The person in manage- 
ment was to draw a sum of Rs. 600 as 
allowance per annum. Every person who 
was to be in the management of the 
properties. after the lifetime of Ebramsa 
Rowther was to pay the taxes and incur the 
necessary expenses for the maintenance of the 
properties The balance of the income was to 
be divided into 84 shares and half a share was 
to be reserved for unforeseen expenditure. It 
would be constituted into a fund and accord- 
ing to the circumstances, property could be 
purchased out of it. During the period of 
Ramzan gruel was to be supplied to poor 
people and also clothes were to be distributed 
out of one share of income. Ош of the eight 
shares, the income from the seven shares 
excluding the share for charity, was to be 
individually allotted to the respective 
branches. Thus one share alone was to be 
utilised for the pious and religious purposes 
mentioned above. 


6. The learned counsel for the Wakf Board 
brought to my notice a decision of a Bench 
of the Allahabad High Court in U. P. Sunni 
Central Board of Waqf and another v. 
Smt, Hasan Jahan Bagum and another’. In 
that case the Court examined whethera waqf- 
alal-aulad was a ''waqf" in the context of 
section 3 of the U. P. Muslims Wagfs Act of 
1960. The definition of a wagf is the same 
asin the present Act. In dealing with the ques- 
tion whether the waqf in that case wasa waqf- 
alal-aulad, the Allahabad High Court pointed 
out that the crucial point was whether the 
entire property was dedicated for purposes 
religious, pious or charitable and that if the 
entire properties were dedicated for secular 
and for religious, pious апа charitable 
purposes then the entire properties would be 
deemed to be dedicated for both purposes. 
Unless it was possible to determine the extent 
to which the properties had been dedicated 
for religious, pious and charitable purposes, 
it was held that the entire propertics will have 
to be deemed to be dedicated to God and 
will be subject-matter of the wagf. At page 
20 the learned Judges have observed : 





1. А.Т. К. 1977 All. 18. 
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“In our opinion, unless it is possible to 
determine the extent of the property out of 
the property which is the subject-matter of 
the wagf-alal-aulad meant for religious, 
pious or charitable purposes, the entire 
property will be the subject-matter of the 
жад within the meaning of the Wagfs Act. 
The question of determining the extent can 
practically arise only in a case in which 
there are a number of properties and some 
of them are earmarked for purposes 
recognised as religious, pious or charitable 
and others earmarked for the benefit of the 
waqif or his descendants. It may also arise 
in a case wherea share ina property ora 
part of a property has been earmarked for 
the two purposes. In the present case, 
neither of the two waqfs contains sucha 
direction. The entire property has been 
dedicated for the purposes recognised as 
religious, pious and charitable. It may also 
be possible to say that the property, which 
has been dedicated for purposes religious, 
_pious or charitable, is the entire extent of 
the property. The entire properties under 
the deeds will, therefore, be deemed to be 
мад within the meaning of section 3 (11) 
of the Waqfs Act." 


Considered in the light of this judgment, in 
the present case also the property would have 
to be treated as a wagf, as there is no partial 
dedication. 


7. Thelearned counsel for the respondent 
submitted that this is a case of dedication for 
pious or religious purposes only to the extent 
of one share out of eight anda half and, there- 
fore, it would not be а case of a public wagf 
at all. I am unable to agree with this submis- 
sion. Where there is no separate disposition 
of property for public charitable purposes and 
private purposes, as known to Mohammedan 
Law, the waqf will be taken а delication in 
favour of the Almighty, and the entire pro- 
perty will have to be treated as waqf property. 
In V. Mohamed Mahin v. The Madras State 
Wakf Board+, K. S. Venkataraman, J., has 
held in similar circumstances that, there would 
be a wagfand tbatthe enjoyment by the 
Manager for the time being could only be 
subject to theconditions of the wagf. The pro- 
hibition against alienation was also construed 
to mean that the document could only be 
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treated as a waqf-alal-aulad. Even where 
there is a concurrent and immediate gift for 


charitable objects in а waqf created in favour. | ` 


of one's own family, children or descendants, 
the learned Judge pointed out that it would 
warrant the implication of an ultimate trust 


. for those objects on the failure of the family 


or descendants. This decision does not, in 
any way, support the contention of the learned 
counsel for the respondent that this is nota 
case of a wagf-alal-aulad at all. The defini- 
tion provision, in so far as it is material, of 
the Wakfs Act, 1954, runs as follows :- 


* *wakf' means the permanent dedication 
bya person professing Islam of any movable 
or immovable property for any  purpos 
recognised by the Muslim Law as pious, 
religious or charitable, and includes— 

ae ae es 


LE a 


(iii) a wakf-alal-aulad to the extent to 
which the property is dedicated for any 
purpose recognised by Muslim Law as 
pious, religious or charitable ;" 


8. Inthe present case there is no separate 
dedication for pious, religious and charitable 
purposes and for purposes of the maintenance 
ofthe members of the family. ` Therefore, 
the entire document has to be taken as creating 
a wagf and the properties would come within 
the purview of the Wakfs Act, 1954. As 
pointed out by Venkataraman, J. ina case 
like this, it would be necessary for the Wakf 
Board to frame a scheme providing for the 
allocation among the different objects in the 
manner contemplated by the Wakif. 


9. In the present case I am only concerned with 
the question as to whether the Wakf Board is 
entitled to recover possession of the property. 
The alienation has been made bya person 
who was not entitled to alienate the property. 
It is not clear how the vendor, a lady could 
ever be a Manager, as contemplated by the 
wakif under Exhibit A-2. Ifthe vendor was 
a person who could be a Manager, then he is 
bound by the ban on alienation stipulated in 
the document. Ifhe or she was а stranger, 
then also he or she could not have alienated 
the property. The result is that the aliention 
is not binding on anyone. The alienation 
would be invalid and illegal and would not 
pass any title. 


П] 


10. The Muthavallis ог the Managers have 
allowed the property to remain in the hands 
of the purchaser since 1963 when the aliena- 
tion was effected. It was, therefore, proper 
for the Wakf Board, as the custodian or 
Superintendent of the Charity, to sue for 
recovery of the property. Therefore, there 
is nothing incompetent in the suit as filed by 
the Wakf Board. 


11. The result is that the Wakf Board would 
be entitled to recover possession of the pro- 
perty from the alienee under Exhibit B-3. 
There will be a declaration in favour of the 
plaintiff-appellant as prayed for and the prayer 
for possession will also have to be granted. 


The second appeal is allowed. There will be no 
order as to costs. 


R. S. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT:—V. Balasubrahmanyan, J. 


Murugesan .. Appellant? 
у. 
Sundarlal Respondent. 


Tamil Nadu Cultivating Tenants‘ Protection 
Act (XXV of 1955), section 2 (aa) and 2 (d) 
—"Cultivating tenant" апа "Land" — 
Definition—Owner of cocoanut tope leasing 
out right to gather cocoanuts—Suit for 
recovery of possession on failure to pay rent 
—Lessee not a cultivaing tenant — Suit for 
possession by landlord maintainable. 


Under section 2 (aa) of the Madras Cultivat- 
ing Tenants’ Protection Act a person, who 
contributes his own physical labour or that of 
any member of his family in the cultivation 
of any land belonging to another under a 
tenancy agreement, express or implicit is a 
“cultivating tenant". “Land” is defined in 
section 2 (d) as meaning land used for the 
purpose of agriculture or horticulture 
and includes any building, or any waste, 
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vacant or forest land, appurtenant thercto and 
any house site belonging to the landlord and 
let to the cultivating tenant under the same 
agreement of tenancy. Hence the person who 
claims to be a cultivating tenant must bea 
person who contributes his labour or that of 
any member of his family in the cultivation 
of land, the land being defined as used for 
purpose of agriculture. The inclusive defini- 
tion of “Чапа” contains may things which can- 
not strictly be regarded as land used for the 
purpose of agriculture, as for instance, a house 
Site. The definition does not include trees 
standing on the land. It will be further noticed 
that the cultivation of land for agricultural 
purposes by a person either by his own 
physical labour or with the aid of any member 
of his family must be under a tenancy agree- 
ment, express or implied, appertaining to the 
land and its cultivation. The tenancy agree- 
ment in other words, must attach to the land 
and if land does not figure, the lessee is not a 
cultivating tenant at all within the statutory 


definition. Where. therefore; the lease 
only impinges on the usufruct of the 
trees standing on the land and where, 


as in this case, land is severely excluded from 
the ambit of the subject-matter of the lease, 
then, it would not be proper to regard the 
lessce as a cultivating tenant within the mean- 
ing of the Act. [Para. 3.] 


Appeal against the decree of the Court of the 
Subordinate Judge, Thanjavur in Appeal Suit 
No. 91 of 1979 preferred against the decrec 
of the Court of the District Munsif of Thiru- 
vaiyaru in Original Suit No. 17 of 1978. 


G. Subramanian, for Appellant. 


V. Sairam, P. Durai Shanmugan, J. Surendar, 
for Respoudent. 


The Court delivered the following 


JuDGMENT.—One Thangavelu Mudaliar, who 
was the owner of a cocoanut tope, leased out 
the right to gather cocoanuts from the tope in 
favour of one Murugesan. This lease was 
evidenced by a registered lease deed. 
Murugesan clearly declared that he had no 
right of possession whatever in the land on 
which the cocoanut tope stands and the 
subject-matter of the lease in his favour was 
strictly limited to the enjoyment of the 
usufruct from the cocoaunt trees, in con- 
sideration of payment of rent ata certain rate. 
The lease under this document was for a term 
oftwo years. But, even after the expiry of 
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that period, the relationship of the parties 
continued as before as respects the cocoanut 
trees and the usufructs therefrom. After the 
death of Thangavelu Mudaliar, a similar 
arrangement was continued by his son and 
thereafter by his grandson, Sundarlal. On 
28th November, 1977, Sundarlal issued notice 
to Murugesan demanding payment of rent 
which had fallen in arrears and asking him to 
render vacant possession of the cocoanut tope. 
On the failure of Murugesan to comply with 
the terms of the notice, Sundarlal filed a suit 
for recovery of possession of the tope from 
Murugesan. The main defence put forward 
by Murugesan to the suit was that it was not 
maintainable. According to Murugesan, his 
position under the terms of the lease was that 
of a cultivating tenant and he could not be 
evicted from the premises, otherwise than on 
the grounds and in the manner laid down by 
the Tamil Nadu Cultivating Tenants’ Protec- 
tion Act, 1955. The trial Court rejected this 
contention. On appeal, the appellate Court 
agreed with the trial Court's view. In this 
second appeal, learned counsel for the tenant 
Murugesan submitted that the lease in the 
present case was a lease of immovable pro- 
perty and a lease for agricultural purposes and 
hence the remedy of the landlord cannot be 
by way ofa suit in ejectment, but only by 
way of appropriate proceedings for eviction 
under the Cultivating Tenants' Protection Act. 
Learned counsel relied on two decisions, both 
of them by learned single Judge of this Court. 
He cited Arumugha Vettian v. Angamuthu 
"Natfar4 for the position that where the subject- 
matter of a lease for a period of time is the 
right to collect the usufruct of cocoanut trees, 
such a right must be held to be in the nature 
of lease of immovable property. The other 
' decision cited by the learned counsel is Renga 
lyengar v. Sivaswami Pandaram?. In this case 
theright to the usufruct of cocoanut trees was 
leased out in favour of an individual, who 
was let into possession of the land over which 
the cocoanut trees stood. It was found that 
the lease did not include a demise of the land 
itself. The learned Judge, however, held that 
since the cocoinut trees ware attached to the 
earth growing cocoanuts must be regard- 
edas ап agricultural operation, the entire 
lease must be regarded as lease of immovable 
property for agricultural purposes and a suit 
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in ejectment must be preceded by а valid 
notice to quit. 


2. Learned counsel for the landlord, how- 
ever, submitted that -the law recognised a 
distinction between lease of land, on the one 
hand, and a mere lease of the usufruct of the 
trees, on the other; in the Jatter relationship 
there would be attached a licence to the lessee 
to enter upon the land, for the purpose of 
effectuating his lease, for getting at the 
usufruct of the trees and removing it. 
Learned counsel submitted that the very 
essence of a lease of land is, that the land 
should be demised by the lessor in favour of 
the lessee. A demise involves a transfer of 
an interest in land as such, and the delivery 
of possession of the land to the assessee. In 
the case of a lease of the usufruct of trees that 
does not involve any transfer of ап interest 
in land, must less a demise, involving delivery 
of possession. Learned counsel pointed out 
that in the present case the lessee, 
Murugesan, had unequivocally declared in 
the lease deed that he had no interest what- 
ever in the land on which the cocoanut trees 
stood. 


3. Тассері the soundness of the contentions 
put forward by learned counsel for the land- 
lord. There is a well-merited distinction 
between a demise of land by way of lease 
and a mere lease of the trees standing on land 
to enable the lessee to gather the usufruct. 
In the face of this distinction recognised by 
the law, the two decisions referred to by the 
learned counsel for the lessee may properly 
be read as turning on factual considerations. 
It is, however unnecessary for the purposes 
of the present discussion to examine the two 
decisions further or even to consider whether 
in the present case there has or has not 
beena lease of immovable property for 
agricultural purpose. This is because the 
defence put forward by the lessee in this case 
isnot that he isa lessee of immovable pro- 
perty for agricultural purpose and therefore. 
the suit does not lie. His defence is, and 
has to be, more specific. He has formulated 
his objection to the maintainability of the 
suit only by saying, and hoping to establish, 
that he is a ‘cultivating tenant’ within the 
meaning of the Tamil Nadu Cultivating 
Tenants’ Protection Act, 1955. The expres- 
sion “cultivating tenant" is defined for the 
purpose of that Act by section 2 (аа) asa 
person, who contributes his own physical 
labour or that of any member of his family in 
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the cultivation of any land belonging to 
another under a tenancy agreement, express 
or implied. The expression “land” is defined 
in section 2 (d) of Act as meaning land used 
for the purpose of agriculture or horticulture 
and includes any building, or any waste, 
vacant or forest land, appurtenant thereto 
and any house site belenging to the landlord 
and let to the cultivating tenant under the 
same agreement of tenancy. It would be seen 
from these statutory definitions that the 
person who claims to bea cultivating tenant 
must be a person who contributes his labour 
or that of any member of his family in the 
cultivating of land, the land being defined as 
land used for the purpose of agriculture. 
The inclusive definition of ‘land’ con- 
tains many things which cannot strictly 
be regarded as land used for the purpose 
of agriculture, such, for instance, as 
a house site. But, the definition does not 
include trees standing on Jand. It will be 
further noticed that the cultivation of land 
for agricultural purposes by a person either 
by his own physical labour or with the aid 
of any member of his family must be under a 


tenancy agreement, express of implied, 
appertaining to the land and its cultiva- 
поп. The tenancy agreement, in- other 
words, must attach to the land and 


if land does not figure, the lessee is not a 
cultivating tenant at all within the statutory 
definition. Where, therefore, the lease only 
impinges on the usufruct of the trees standing 
on the land and where, as in this case, land is 
severely excluded from the ambit of the sub- 
ject-matter of the lease, then it would not be 
proper to regard the lessee as a cultivating 
tenant within the meaning of this Act. On 
the terms of the two definitions in the Act, 
therefore, I am satisfied that the objection to 
the maintainability of this suit was rightly 
turned down by both the Courts below. 


4. Learned counsel for the landlord referred 
me to a decision of a Division Bench of this 
Court reported in Govindaswami- v. Maha- 
lakshmi Аттап. In that case, there was а 
lease under which the lessee was entitled to 
collect the produce from trees, and the lease 
deed made it clear that the right created 
under the lease was only in respect of the 
trees and not in respect of the land. The 
question in that case was whether the lessee 
could claim the benefits of the Cultivating 
Tenants’ Protection Act, 1955. The Division 
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Bench held that the lessee cannot be regarded 
as a cultivating tenant. Although this judg- 
ment of the Division Bench does not draw 
pointed attention to the definitions of the 
statutory expressions ‘‘cultivating tenant” and 
"land" occuring in the Cultivating Tenants’ 
Protection Act, the principle on which the 
Division Bench rendered their conclusion is 
one, which, with respect, I will adopt for the 
purpose of the present case, in addition to 
basing my decision on the words of the 
statutory definitions. 


5. Forall the above reasons, this second 
appeal has no merits and is hereby dismissed. 
In the peculiar circumstances of the case, 
there will be no order as to costs. 


R. S. 


—À 


Second appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT:—G. Ramanujam and S. Swamik- 
kannu, JJ. 


Pallavan Transport Corporation Ltd., by the 


Managing Director, Madras Appellant* 
v. 
Gowri and others Respon dents. 


Motor Accident—Deceased travelling on the 
footboard of a bus—Bus going extreme left to 
avoid a lorry coming ijt the opposite direction 
—Deceased hit by telephone post and sustained 
severe injuries—Deceased died twa days 
later—Accideut held tobe due to rash and 
negligent driving. 


One 5° got into a bus belonging to Pallavan 
Transport Corporation Ltd. and as there was 
no sufficient space inside the bus, he travelled 
standing on the footboard of the bus. The 
bus after going some distance went to the 
extreme left to avoida lorry coming in the 
opposite direction and in that process the 
bus went close to a telephone post and ‘S was 
hit by the post. S" sustained severe injuries 
and died after two days in the General 
Hospital. The wife and children of ‘S’ filed a 
claim petition before the Motor Accident 
Tribunal on the ground that the 











*A. А, О. No. 413 of 1976; Cross 
C, M. P. No. 7787 of 1979. 
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17th June, 1980, 
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accident was due to rash and negligent driv- 
ing of the bus. This was resisted by the 
Pallavan Transport Corporation Ltd. The 
Tribunal held that the accident was due to 
rash and negligent driving and awarded 
compensation. On appeal, the Pallavan Trans- 
port Corporation Ltd., contended that there 
was contributory negligence by the deceased 
* S? by travelling on the foot board of the bus. 


Held: Even if the deceased had travelled on 
the footboard of the bus, he could not be 
taken to have contributed to the accident by 
his negligence. In this case, it could not be said 
that merely because of the footboard travel by 
the deceased, the accident occurred. The acci- 
dent had occured only because the driver of 
the bus had swerved the bus to the left to avoid 
the lorry coming in the opposite direction and 
went to the extreme left side of the road 
when the deceased was hit by the post. But 
for his swerving to the left rashly and negli- 
gently the accident could not have occurred. 

[Para. 7.] 


Appeal against the award of the Motor 
Accidents Claims Tribunal, Madras in O. P. 
No. 91 of 1972. 


R. Balasubramaniam, for Appellant. 


| Syed Ahmed, for Respondent. 
The Order of the Court was made by 


Ramanujam, J.—On 25th January, 1972 at 
about 9. А. M. one T. V. Subramanian got 
into a bus belonging to Pallavan Transport 
Corporation Ltd. at the bus stop near 
Maharaja Talkies, T. H. Road, Madras, and 
as there was no sufficient space inside the bus, 
he travelled standing on the footboard of the 
bus. The bus after going to a certain 
distance went to the extreme left side of the 
road to avoid a lorry coming in the opposite 
direction and as in that process the bus went 
very close to a telephone post, Subramaniam 
was hit by the telephone post and sustained 
severe injuries, as a result of which he died 
after two days in the General Hospital. His 
wife and six children filed a claim petition 
before the Motor Accidents Claims Tribunal, 
Madras, for a compensation of Rs. 40,000 
on the ground that the accident was caused 
during the rash and negligent driving of the 
bus and that as a result of the accident 


THE MADRAS LAW JOURNAL REPORTS 


[1981 


which resulted in the death of the said 
Subramaniam, they have suffered loss 
of pecuniary benefit and also loss under 
other heads, such às, pain and suffering etc. 
The said claim was resisted by the Pallavan 
Transport Corporation Ltd., Madras, by 
putting the claimants to strict proof of their 
case in their claim petition. The Corpora- 
tion has also stated that the claim in any 
event is excessive. 


2. The following two points arose for con- 
sideration before the Tribunal: (1) Whether 
the accident resulting in;the death of Subra- 
manian was a result of rash and negligent 
driving of the bus by its driver? (2) , What, if 
any,isthe compensation to which the peti- 
tioners-claimants would be entitled? 


3. The Tribunal ona due consideration of 
the evidence before it adduced by both parties 
held the first point in favour of the claimants, 
asit took the view that the accident was 
exclusively due to rash and negligent driving 
of the bus by the driver. On the question of 
quantum of compensation, the Tribunal held 
that a sum of Rs. 15,000 will be the loss of 
pecuniary benefit to the family and Rs. 5,000 
will be. the compensation for pain and suffer- 
ing. Thus, the Tribunal on the aggregate 
gave a sum of Rs. 20,000 as compensation as 
against a sum of Rs. 40,000 claimed by the 
claimants. 


^ 4. Aggrieved against the findings of the 


Tribunalon both the above questions, the 
Pallavan Transport Corporation has come up 
in appeal before this Court. The claimants, 
who are respondents in the appeal, have filed 
a memorandum of cross-objections, seeking 
enhanced compensation of Rs. 40,000. 


5. Inthis appeal, the first question to be 
considered is as to whether the accident result- 
ing in the death of Subramanian was due to 
rash and negligent driving of the driver of the 
bus as alleged by the claimants or it was due 
to Subramanian contributing his negligence 
by travelling on the footboard of the bus. 


6. The theory of contributory negligence on 
the part of the deceased was not specifically 
putforward before the Tribunal and the 
Tribunal had not considered that aspect of 
the case. This plea of contributory negligence 
is however vehemently and seriously argued 
by the learned counsel for the appellant 
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before us. After due consideration of the 
matter, we are of the view, that the plea of 
contributory negligence cannot be taken to 
have been duly established in the case. 
According to the learned counsel for the 
appellant the deceased having travelled in the 
bus by standing on the footboard which is 
not authorised, he should be taken to have 
contributed to the accident by his negligence. 
There is no dispute in this case that the 
deceased stood on the footboard of the bus 
at the time of the accident and it is because 
he was standing on the foot board, he was hit 
by the telephone post which was on the left 
side of the road and died later. The question 
is whether from those admitted facts, the 
deceased should be taken to have contributed 
by his negligence to the accident in question 
as contended for by the learned counsel for 
«he appellant. 


7. Even if the deceased had travelled on the 
foot board of the bus, he cannot be taken to 
have contributed to the accident by his negli- 
gence. The deceased canbe taken to have 
contributed to the accident by his negligence 
only if the accident had occurred as a 
result of his foot board travel. In this case, it 
cannot be said that merely because of the foot- 
board travel by the deceased, the accident 
occurred. The accident had occurred only 
because the driver of the bus had swerved the 
bus to the left to avoid the lorry coming in 
the opposite direction and went to the extreme 
left side of the road when the deceased was 
hit by the post. But for his swerving to the 
left rashly and negligently the accident could 
` поё have oecurred. The accident cannot be 
jtaken to have occurred merely because the 
deceased was travelling by standing on the 
footboard. We are in entire agreement with 
the view taken by the Tribunal in this regard, 
that even assuming that there were two buses 
on his right side and that a lorry was coming 
on the opposite direction, the driver could 
have stopped the bus and allowed the lorry 
to pass before proceeding further. Instead 
of doing that he swerved to the extreme left, 
went very close to the telephone post and 
consequently the deceased was hit by the post. 
This shows that the driver was driving the 
vehicle in arash and negligent manner, 
especially when there was a large number of 
passengers in the bus and some of them 
standing on the footboard. On the admitted 
facts of this case, we are not inclined to hold 
(bat by merely standing on the foot board 
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the deceased had contributed to the accident 
by his negligence. Even though the deceased 
had travelled by standing on the footboard, 
the accident could havebeen averted, if the 
driver had driven the bus without rashness or 
negligence. We are, therefore, of the view 
that the plea of contributory negligence on 
the part of the deceased has not been estab- 
lished in this case. 


8. There is no dispute that the driver of the 
bus took to the extreme left side of the road, 
asa result of which the deceased who was 
standing on the footboard dashed against the 
telephone post which was on the left side 
pavement. The impact was due to the fact 
that the bus was taken very close to the pave- 
ment. We have to therefore hold that the 
accident in this case had occurred due to the 
rashness and negligence of the driver of the 
bus and the deceased cannot be taken to have 
contributed by his negligence to the accident 
in question. We therefore, agree with the 
finding of the Tribunal on the first point. 


9. Onthe question of quantum of compensa- 
tion the Tribunal found that the deceased was 
68 years of age at the time of his death as 
seen from his birth extract, that he was gett- 
ing a pension of Rs. 55.80 per month as a 
retired Headmaster of a Corporation School, 
that in addition to his pension, he was earn- 
inga sum of Rs. 150 per month by giving 
private tuition to about 10 or 15 students and 
that he was also earning a sum of Rs. 150 as 
a booking clerk in а cinema theatre called 
Murugan talkies. Thus according to the 
Tribunal, the deceased was earning a sum of 
Rs. 300 per month and the loss of pecuniary 
benefit to the family can be assessed at 
Rs. 250 per month. Taking the annual depen- 
dency at Rs. 3,000 and adopting five years 
purchase the total amount of loss of pecuni- 
ary benefit tothe family, the Tribunal has 
fixed the same at Rs. 15,000 in this regard. In 
addition, the Tribunal has also awarded a sum 
of Rs. 5,000 under the head of pain and suffer- 
ing. Thelearned counselfor the appellant 
contends that the tribunal has proceeded 
merely on the basis of the interested evidence 
adduced on the side of the claimants, that 
there is no evidence that the deceased was 
earning a sum of Rs. 150 per month by giving 
private tuition and that even on the basis of 
the evidence of P. W. 2, son of the deceased, 
he was only earning a sum of Rs. 90a month 
as a booking clerk in the cinema theatre and 
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not Rs. 150 as has been found by the Tribunal. 
It is seen from the evidence of P. W. 2 that 
his father was giving tuition to 10 to 15 stu- 
dents and was earning thereby a sum of 
Rs. 150 and-that in addition he was earning a 
sum of Rs. 90 as a booking clerk in the 
cinema theatre. Apart from P. W. 2, there is 
no other independent evidence to indicate 
that the deceased was giving tuition to any 
one. If really the deceased was giving tuition 
to 10 to 15 students, at least a parent of one 
of the students could have been examined to 
show that the deceased was reallygiving tuition 
to the students and was getting a particular 
amount as fee for tuition. Excepting the mere 
ipse dixit of P. W. 2, that his father was earn- 
ing Rs. 150 by giving tuition to 10 to 15 stu- 
dents, there is no concrete or acceptable evi- 
dence on the question of the deceased having 
given tuition. In the absence of any corrobo- 
rative material the interested statement of 
P. W. 2that the deceased was giving private 
tuition and was getting Rs. 150 a month, 
cannot straightway be accepted. The 
Tribunal, therefore, should not have 
accepted the mere statement of 
P. W. 2 that hisfather was earning 
Rs. 150 a month by giving private tuition 
without insisting on further corroborative 
material on that point. 


10. On the question as to whether the 
deceased was earning any sum as а booking 
clerk in the cinema theatre, P. W. 2 has 
himself stated that his father was earning 
Rs. 90 per month, that he was getting Rs. 3 
рег day in the cinema theatre while P. W. 
5, another booking clerk in that cinema 
theatre deposed that the deceased was getting 
a daily wage of Rs. 5. Therefore, as between 
the two differing statements made by P. W. 
2 and P. W. 5, the Tribunal has 
chosen to accept the evidence of P. W. 5. 
However, we see considerable substance in 
the contention of the learned counsel for the 
appellantthat the Tribunal was not justified 
in ignoring the admission made by P. W. 
2, that his father was earning a sum of Rs. 3 
рег day in the cinema theatre. P. W. 2, 
the son of the deceased should be taken to 
have known what his father was earning asa 
booking clerk. P. W. 2, beingan interest- 
ed party, he would not have under-estimated 
the earning of his father especially when 
he is claiming compensation based on his 
father'searning. Therefore, we are of the 
view the Tribunal is not justified in ignor- 
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ing the admission made by P. W. 2, when he 
stated that his father was getting Rs. 90 а 
month as a booking clerk in Murugan Talkies. 
Thus, the total earnings of the the deceased at 
the time of the death had not been shown to 
be more than Rs. 150 per month, i.e., Rs. 90 
as a booking clerk and Rs. 60 as pension. 
Having regard to the size of his family, the 
deceased could be taken to have utilised his 
entire earning for supporting his family. 
Therefore, the pecuniary loss to the family 
as a result of the death of the deceased can 
be taken to be Rs. 150 per month and the 
annual dependency Rs. 1,800. Having regard 
to the age of the deceased at the time of his 
death, the Tribunal has taken five years as 
the multiplier. The learned counsel for the 
respondent, who is the cross-objector, sub- 
mits that the Tribunal was not justified in 
taking the multiplier as five years and that it 
should have adopted at least seven as one can 
assume having regard to the healthly bodily 
condition of the deceased that he would have 
earned and contributed to his family till he 
attained the age of 75 years. Weare of the 
view in taking five years purchase the Tribunal 
has come toa reasonable conclusion on the 
point. Having regard to the age of the 
deceased which was 68 at the time of his 
death, the Tribunal has proceeded on the 
basis that till the age of 73 he would have 
earned and contributed to his family. There 
are no materials to indicate that the adoption 
of 5 years purchase by the Tribunal was 
erroneous. Taking five years purchase as the 
basis the total pecuniarydoss to the family 
comes to Rs. 9,000. 


11. The learned counsel for the appellant 
challenges the award of Rs. 5,000 
under the head of pain and suffering 
on the ground that the claimants them- 
selves have asked only Rs. 3,000 on 
this head and the Tribunal has exceeded its 
jurisdiction in giving an enhanced amount of 
Rs. 5,000 as against a claim of Rs, 3,000. 
The Tribunal has awarded Rs. 5,000 under 
this head having regard to the fact that the 
deceased had a large number of fractures and 
that the deceased would have suffered con- 
siderable mental agony and pain on account of 
that. Weare not inclined to interfere with 
that portion of. the award of the Tribunal 
merely on the basis that in the claim form the 
claimants have shown only Rs. 3,000 under the 
head of pain and suffering ignoring the actual 
fact that the claimants have claimed in all a 
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sum of Rs. 40,000 as compensation. The 
result of the foregoing discussion is that the 
award of Rs. 5,000 of the Tribunal for pain 
and ufferingis sustained and the award of 
Rs. 15,000 as the pecuniary loss to the famliy 
will be restricted to Rs. 9,000. Thus the total 
comes to Rs. 14,000. 


12. The Tribunal in this case has awarded 
interest on the compensation awarded at 6 per 
cent. per annum from the date of its order and 
not from the date of claim as is usually done. 
We see no reason to deprive the claimants the 
interest which they are entitled to from the 
date of the claim. We therefore hold that 
claimants will be entitled to the interest on 
the compensation awarded by us at 6 per cent 
per annum from the date of the claim peti- 
tion. 


13. The respondent in the appeal have filed 
an application for direction, C. M. P. 
No.6676 of 1979. 'The seventh respondent 
inthe appeal isa minor daughter of the 
deceased. The said minor had died even 
before the Tribunal rendered its order. But 
by inadvertence the death of the 7th (seventh) 
respondent was not brought to the notice of 
the Tribunal. Because of this omission, the 
Tribunal has directed that the compensation 
amount would be divided between the various 
claimants equally. It is now pointed out by 
the counsel for the respondents that as the 
seventh. respondent has died, the entire 
amount of compensation will have to 
be shared as between claimants 2 to 6 the first 
claimant having died pending appeal. This 
factum of the death of respondents 1 and 7 has 
not been disputed and therefore, the entire 
amount of compensation will naturally have 
to be shared by claimants 2 to 6, who are not 
only the legal representatives of the deceased 
but also the legal representatives of the first 
respondent, the mother. In this view, we 
direct the compensation awarded inthis Court 
to be paid equally to respondents 2 to 6. 


14. This appeal is allowed in part and the 
award of the Tribunal will be modified as 
indicated above. The cross-objections is dis- 
missed. There willbe no order as to costs 
either in the appeal or in the cross objection s. 


8. Ј. 


Appeal partly allowed ; Cross 
objections dismissed. 


M. L. J.—24 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 
(Appellate Jurisdiction.) 


PRESENT: — M. M. 
M. A. Sathar Sayeed, J. 


Ismail | CJ. and 


The Regional Commissioner, Employees Pro- 
vident Fuud, Tami! Nadu and Pondicherry 


States, Madras Appellant? 

у. 

The Management of Southern Alloy 

Foundries (P.) Limited, Madhavaram 
Respondent. 


Employees Provident Funds and Family Pen- 
sion Fund Act (XIX of 1952), section 2(b) 
—''Basic wages? — Definition— Special 
allowance paid by employer to.emplayee— 
Whether forms part of dearness allowance for 
calculating contribution. 


The definitioa of “‘basic wages" excluded a 
number of allowances grouped in sub-clause 
(ii) of sub-section (b) of section 2 of the 
Employees' Provident Fund and Family Pen- 
sion Fund Act. However under section 6, 
dearness allowance апа remaining allowances 
were taken into account for calculating con- 
tribution. [Para. 2.] 


Since, however in the instant case, the special 
allowance paid by the employer to the 
employee as a result of an agreement between 
them was not agreed to be treated as part of 
the basic wages or dearness allowance it 
cannot be included for computation of the 
contribution payable by the employer under 
the provisions of the Act. [Para. 2.] 


Case referred to :— 


Bridge & Roof Company (India) Ltd. vw. 
Union of India, (1963) 1 S. C. J. 388 : (1963) 
3S. C. R. 978 :(1962)2 Lab. L.J. 490: 


. A. I. К. 1963 S. С. 1474. 


Appeal under clause 15 of the Letters Patent 
against the order of Mr. Justice 
Varadarajan, dated 26th July, 1979, 
and made in the exercise of the Special Origi- 
nal Jurisdiction of the High Court in Writ 





*W. P. No. 254 of 1980. 1st September, 1980. 
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Petition Мо. 837 of 1977 presented under 
Article 226 of the Constitution of India to 
issue a writ of certiorari calling for the 


records on the file of the Respondent and. 


quash the proceedings No. D. 7/TN/4260/ 
Regl/77, dated 7th March, 1977. 


Radha Srinivasan, for Appellant. 
The Order of the Court was made by 


Ismail, CJ.—This is an appeal against the 
order of Varadarajan, J., dated 26th July, 
1979, allowing Writ Petition No. 837 of 1977, 
The short question that arose before the 
learned Judge was whether the special 
allowance paid by the employer to the 
employee as a result of an agreement entered 
into between the parties could be said to form 
part of dearness allowance or not for the pur- 
pose of calculating the contribution payable 
by the employer under the provisions of the 
Employees Provident Fund and Family Pension 
Fund Act, 1952. Section 2, clause (b) of the 
Act defines the term “basic wages". 


"basic wages' means all emoluments which 
are earned by an employee while on duty 
or on leave with wages in accordance with 
the terms of the contract of employment— 
and which are paid or payable in cash to 
him but does not include— 


(i) the cash value of any food concession ; 


(ii) any dearness allowance (that is to say, 
all cash payments by whatever name called 
paid toan employee on account of arise 
in the cost of living) house-rent allowance, 
overtime allowance, bonus, commission or 
any other similar allowance payable to the 
employee in respect of his employment or 
of'work done in such employment : 


(iii) any presents made by the employer ;" 


2. Thus, it will be seen that this definition of 
the term “‘basic wages" excluded a number 
of allowances grouped in sub-clause (ii) of 
sub-section (b) of section 2. However, under 
Section 6, dearness allowance and remaining 
allowances were taken into account for the 
purpose of calculating the contribution. The 
rationale behind the- exclusion under section 2 
(b) (ii) and the inclusion under section 6 was 
considered by the Supreme Court in Bridge 
and Roof Company (India) Limited v, Union 
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of India’. The learned Judge followed that 
Judgment and held that in this case the special 
allowance was not agreed to be treated by the 
employer and the employees as part of the 
basic wages or dearness allowance and, there- 
fore, it cannot be included, for computation 
of the contribution payable by the employer 
under the provisions of the Employees Pro- 
vident Fund and Family Pension Fund Act, 
1952. Asa matter of fact, even the appel- 
lant merely stated that as per section 6 of the 
Employees Provident Funds and  Miscel- 
laneous Provisions Act the special allowance 
should also be deemed to be dearness 
allowance. But he has not given any reason 
asto why the same should be deemed to be 
dearness allowance. Itis not the finding of 
the appellant that the special allowance 
formed part of dearness allowance, but as he 
himself states in his order, dated 7th March, 
1977, it was only deemed to be dearness 
allowance. Needless to say that an officer 
like the appellant has no power to deem 
something to be something else which it is 
not, it being the prerogative only of the 
Legislature. Under these circumstances, the 
learned Judge was right in allowing the writ 
petition. We see no justification to interfere 
with the order of the learned Judge. Hence, 
the appeal is dismissed. й 


R. S. Appeal dismissed 


Orr 


1. (1962) 2 L. L.-J. 490: (1963) 3 S. C. R. 978; 
(1963) 1 S.Ç J, 388 : A. I. R. 1963 S, C. 1474, 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


(Special Original Jurisdiction.) 


PRESENT:—S. Nainar Sundaram, J. 


Isaac Judson Petitioner® 


У. 


Government of Pondicherry, represented by 
Secretary, Revenue Department, Pondicherry 
and others Respondents. 


Indian Treasure Trove Act (VI of 1878), 
Section — 4—''Finder"—HMeaning— Petitioner 
employed as bulldozer-operator | under the 
Agricultural Department, Pondicherry—Find- 
ing treasure while levelling land owned by 
“V"_Claim to articles by owner of land 
rejected—Claim by  petitioner—Petitioaner 
whether finder of the article. 


The expression ‘‘finder’’ is not defined in the 
Indian Treasure Trove Act. But the principle 
deducible from the reported decisions is that 
even though the actual finder is in the employ 
of another person and in the course of the 
execution of works under such employment 
certain treasure is found, the person who 
actually discovers the treasure must be beld 
to be the finder within the meaning of the 
Actand not the person who employs the 
actual finder. The employer is not the per- 
son who comes upon or discovers by chance 
the articles of treasure. The position would 
not stand altered merely because the employer 
happens to be a wing of the State. In the 
present case, admittedly no claim was made 
by the Agricultural Department of the Govern- 
ment of Pondicherry pursuant to the notice 
under section 4 of the Act. If this so by 
virtue of section 6 of the Act any such right 
claimed by such department will stand forfeit- 
ed. [Para. 7.] 


Cases referred to :— 


Mala Naiker, In re, (1914) 27 M. L. J. 477; 
Trivenibai v. Emperor, A. I R. 1946 Nag . 362; 
Court of Wards v. Iqbal Singh, A. I. R. 1960 
Punj. 82. 


Petition under Article 226 of the Constitu- 
tion of India, praying that in the circums- 
E INC A АМ 


+W, P. No, 3518 of 1978. 6th February, 1981 


ISAAC JUDSON Y. GOVERNMENT OF PONDICHERRY (Nainar Sundaram, J.) 


187 


tances stated thercin and in the affidavit filed 
therewith the High Court will be pleased to 
issue a writ of certiorarified mandamus call- 
ing for the records relating to the proceedings 
of the 2nd respondent in No. 16154/75-02 
dated 18th July, 1978, to quash the same and 
for directing the 2nd respondent to hand over 
the treasure found by the petitioner as per the 
provisions of the Indian Treasure Trove Act. 


V. Selvaraj, for Petitioner. 


S. Govindasami, Government Pleader, 
Pondicherry, for Respondent. 


for 


The Court made the following 


OrDER.—The petitioner was employed as a 
bulldozer-operator under the Agricultural 
Department of Pondicherry. On Ist 
December, 1971, he was levelling a land in 
Survey No. 31/1/2 of Sialam Village of 
Mannadipeth Commune in Villanur Sub 
Taluk belonging to one Thiru Varada Reddiar 
of Thirupuvanai. While he was operating the 
bulldozer, he found the following treasures in 
the said survey number:— 


1. A bronze idol of Lord Nataraja (Height 
87 cm., weight 60 K. Gs.). 


2. A bronze idol of Sivagami 
(Height 90 cm., weight 40 K. Gs.). 


3. A bronze idol of ‘Iswaran’ in sitting 
posture (Height 51 cm., weight 53 К. G.). 


4. A bronze idol of ‘Amman’ in sitting pos- 
ture (Height 40 cm., weight 23 K. Gs.). 


5. One broken bronze pedestal (weight 1. 5 
K. G.). 


6. One Conch (Weight 1. 38 K. G.). 


Amman 


2. As the finder of the said articles and as 
enjoined by section 4 of the Indian Treasure 
Trove Act (VI of 1878) hereinafter referred 
to as ‘the Act’, he informed the Sub-Inspector 
of Police, Thirupuvanai, and ultimately, the 
articles were entrusted to the Sub-Inspector 
of Police to be sent to the Treasury for safe 
custody. Thereafter, the Government of 
Pondicherry, the 1st respondent herein, made 
a notification in the Official Gazette dated 30th 
June, 1972, under section 5 (а) of the Act. 
The owner of the land made a claim over the 
articles. However, his claim was negatived. 
His further agitation, including writ proceed- 
ings, did not prove fruitful. The articles 
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were declared ownerless under section 9 of the 
Act. The petitioner has also been claiming 
the articles as the finder of the same under 


the Act. Admittedly, no further  pro- 
ceedings as contemplated under section 
10 onwards under the Act have been 


prosecuted by the Authorities. The petitioner 
has been making repeated representations 
. Claiming the articles as the finder and ulti- 
mately, he received the communication dated 
18th July, 1978, from the 2nd respondent in 
Reference No. 16154/75. C. 2, stating that the 
department to which the petitioner belongs 
(Agricultural Department of Pondicherry) 
should be deemed to be the finder of the 
treasure since the discovery was made by the 
petitioner during the performance of his 
duties. Itis this order of the 2nd respon- 
dent that is being impugned in the present 
writ petition. 


3, May be, at the time when the petitioner 
found the treasure he was under the employ of 


the Agricultural Department of the Govern- ' 


ment of Pondicherry. The question is whether 
even though the petitioner was the actual finder 
of the treasure in question, merely because he 
was under the employ of the Agricultural 
Department of the Government of Pondi- 
cherry, the latter must be the finder under the 
Act. The expression “‘finder” is not defined 
in the Act. 


4. Inre, Mala Naicker', Sadasiva Aiyar, J., 
dealt with a case of prosecution under sec- 
tion 20 of the Act where the accused, two 
coolies working for hire under the eye of 
their employer turned up a box containing 
hidden treasure. The treasure was removed 
by the employer and the accused had no 
control over it аќ any time. Yet, the learned 
Judge held that the accused were the finders 
within the meaning of the Act and they were 
liable for non-compliance with the other con- 
ditions imposed on them by section 4 of the 
Act and were properly convicted. 


5. In Trivenibai v. Emperor?, a woman 
knowing that a box containing ornaments 
belonging to her had been hidden by her 
husband in some wall engaged iabourers to 
dig the wall with the expectation that the box 
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1. (1914) 27 M. L. J. 477. 
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would come out of the wall. The wall was 
dug and the box came out. The woman took 
possession of the box from the labourers as 
soon as it was found claiming itas her own. 
It was held that as far as the woman was con- 
cerned, the articles found were not 'hidden' 
and she was not a ‘finder’ as she was aware 
of the concealment of the ornaments; she was 
not, therefore, bound to give notice under 
section 4 of the Act ; and the labourer could, 
however, be technically said to be a ‘finder’ 
for the reason that he was ignorant of the 
presence of the box embedded in the wall and 
he was, therefore, bound to give notice under 
section 4 of the Act and his failure to do so 
made him liable under scction 20 of 
the Act. The learned Judge, Niyoji, J., 
in that decision, has taken into consideration 
the meanings of the words *'finder" and "find" 
as given in Oxford English Dictionary. The 
meaning of the word "finder" is “опе who 
comes upon or discovers by chance or 
search", and the meaning of the word "find" 
is “to come upon by chance or in the course 
of events or to discover or attain by search or 
effort”. 


6. In Court of Wards v. Iqbal Singh', certain 
workmen were engaged by a P. W. D. 
contractor under the Punjab Government and 
in the course of the execution of the work 
under the contract, the workmen came across 
certain treasure. The Collector came to the 
conclusion that the treasure had been found 
by the workmen who were engaged in the 
construction work and not by the - Public 
Works Department contractor and that the 
latter was not entitled, in any way, to claim 
any part of the treasure. This was upheld by 
the Court. 


7. 'The principle deducible from the above 
decisions is that even though the actual finder 
is in the employ of another person if in the 
course of execution of works under such 
employment certain treasure is found, the per- 
son who actually discovers the treasure must 
be held to be the 'finder' within the meaning 
of the Act and notthe person who employs 
the actual finder. The obvious reasoning is the 
employer is not the person who comes upon 
or discovers by chance the articles of, 
Treasure. The position would not stand alter- 
ed merely because the employer happens to be 
a wing of the State. In the present case, 





1, А.І. В. 1960 Punj. 82, 
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admittedly no claim was made by the Agricul- 
tural Department of the Government of 
Pondicherry pursuant to the notice under 
section 4 of the Act. If this is so, by virtue of 
section 6 of the Act any such right claimed by 
such department will stand forfeited. In view 
of this position it is not possible to coun- 
tenance the stand taken by the respondent in 
Ms „ириде communication dated 18th July, 


8. Accordingly, this writ petition is allowed 
quashing the communication of the 2nd res- 
pondent dated 18th July, 1978 in Reference 
No. 16154/75.С.2. Since the authorities 
have not followed further steps as contempla- 
ted under the Act after the declaration under 
section 9, itis open їо them to do so and 
consider the claims of the petitioner in such 
proceedings as expeditiously as possible. 
There will be no order as to costs in this 
writ petition. 


R. S. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT.—P. Venugopal, J. 
Union of India, represented by General 


Manager, Southern Railway, having office at 
Park Town, Madras-3 Appellant* 


ү. 


Tamil Nadu Small Industries Corporation 
Ltd. (Formerly known as Madras State 


Small industries Corporation Ltd.), by its 


Managing Director Respondent. 
Indian Railways Act (IX of 1890), section 78-B 
and Civil Procedure Code (V of 1908), 
section 80—Notice to Central Government 
relating to Railways, whether should be add- 
ressed only ta the General Manager. 


There is no requirement under section 80, Civil 
Procedure Code, that statutory notice in a suit 
against the Central Government relating to the 
Railways must be addressed to any particular 








*5. A. No. 2464 of 1977. 3151 March, 1981. 
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person, much less to the General Manager. 
'The requirement under section 80 is that the 
notice should either have beeu delivered to 
the General Manager or left at the office of the 
General Manager, and if the notice is leftat the 
office of the General Manager, there is compli- 
ance of section 80. Personal notice to the 
General Manager is not required or contempla- 
ted under section 80. The office of the General 
Manager is a big one with many officers work- 
ing under him and if the notice is left at the 
office of the General Manager in the hands of 
a responsible senior official of the office, both 
the letter and the spirit of section 80 must be 
taken to have been complied with. In the 
present case, notice under section 80 was 
addressed to the Chief Commercial Superin- 
tendent, Madras. The Office of the Chief 
Commercial Superintendent and the office of 
the General Manager are however in the same 
building in Park Town, Madras. [Para. 2.] 


Section 140 of the Railways Act, provides 
that any notice required or authorised by this 
Act to beserved on a railway administration 
may be served, in case of a Railway admini- 
stered by Central Government, on the General 
Manager or the Chief Commercial Superin- 
tendent. Though this may be for the purpose 
of the Railways Act what requires to be notic- 
ed is the statutory provision which provides 
for notice being served on the General 
Manager or the Chief Commercial Superin- 
teadent thus equating both for purposes of 
receiving statutory notices under the Railways 
Act. Viewed against the background of these 
facts, there is every justification to hold that 
the notice in the instant case complied with 
the statutory requirement under section 80, 
Civil Procedure Code, as it is a notice left at 
the office of the General Manager in the 
hands of a responsible senior official. 

[Para. 2.] 


Cases referred to:— 


Dayabhai Patel апа Compuny v. Union of 
India, Y. L. R. (1959) Ker. 1135 ; Union of 
India у. Suraj Bhan Khand:lwall, A. LR. 
1963 Assam 179 ; Lakshmi Narayan v. Union 
of India, A. І. R. 1958 Pat. 489 ; Governor- 
General in Council у. Sankaruppa, (1953) 2 
M. L. J. 76:66 L. №. 441: A. 1. К. 1953 
Mad. 838; Dhian Singh Sobha Singh v. 
Union of India, 1958 S. C. J. 363 : (1958) I 
M. L. J. (S. C.) 93: (1958) 1 An. W. R. (S. С.) 
93:1958 S. C. В. 781: А.І. К. 1958 5. C. 
274. 
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Appeal against the decree of the District 
Court, Tiruchirapalli in Appeal Suit No. 110 
of 1976, preferred against the decree of the 
Court of the Subordinate Judge of Tiruchira- 
palli in Original Suit No 71 of 1972. 


P. S. Srisailam, for Appellant. 


K. Chandrasekharan and K. Swaminathan, for 
Respondent. 


The Court delivered the following 


JUDGMENT.—The defendant is the appellant 
before this Court and the plaintiff is the res- 
pondent. The plaintiff company placed orders 
with Messrs. Hindustan Steel Limited, 
Calcutta, for 24.4. metric tons of pig iron for 
the Tiruchi unit and 23.9 metric tons for the 
Tanjore unit. The two consignments were 
loaded from Durgapur Steel Plant in two 
separate wagons. When the wagons arrived 
at Tiruchi Goods-yard there was shortage in 
weight. The plaintiff filed a suit against the 
defendant for recovery of a sum of 
Rs. 3,451.78 being the value of the shortage 
of the Tanjore consignment and Rs. 6,442.02 
being the value of the shortage ofthe Tiruchi 
consignment. They also claimed weighment 
and demurrage charges for the Tanjore 
consignment. The defendant  resisted the 
claim on various grounds and one of the pleas 
taken was that the plaintiff must strictly prove 
service of valid notice as required under sec- 
tion 78-B of the Indian Railways Act and 
section 80 of the Civil Procedure Code. The 
trial Court rejected all the contentions of the 
defendant and decreed the suit and this was 
confirmed in appeal Ьу the lower appellate 
Court. Hence the present second appeal. 


2. Thelearned counsel for the defendant- 
appellant contended that notice is а condition 
precedent to the institution of the suit against 
the Government and in the case of a suit 
against the Central Government  relat- 
ing to the Railways, the notice 
must be sent to the General Manager 
of that Railways as required under 
section 80 (1) (b) of the Civil Procedure Code 
and and as there is non-compliance of this 
Statutory requirement, the plaintiff’s suit is 
bound to fail. In support of his contention, 
the learned counsel relid on a decision of the 
Kerala High Court reported in M/s. Dayabhai 
Patel and Company v. The Union of India, 
represented by the General Manager, Southern 
Railway, Madras}. In the decision relied on 


1, I. L. R. (1959) Ker. 1135. 
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the Kerala High Court has held that the provi- 
sions of section 80, Civil Procedure Code, are 
explicitand mandatory and should be strictly 
complied with, and a notice sent to the Chief 
Commercial Superintendent cannot be treated 
as a notice under section 80 (1) (b) which should 
be addressed to the General Manager of the 
Railway and as the notice was wrongly 
addressed, it is defective and there is no com- 
pliance of section 80 (1) (b), Civil Procedure 
Code. In the case reported in Union of 
India v. Suraj Bhan Khandelwall', the notice 
under section 80, Civil Procedure Code, was 
addressed to the Deputy Chief Commercial 
Superintendent, and the question arose 
whether the statutory requirement under sec- 
tion 80 (1) (6) has been complied with. It 
was held that all that is required to be done 
under section 80, Civil Procedure Code, is that 
the notice should have been either delivered to 
the General Manager or left at the office of 
the General Manager and personal delivery is 
not required as condition precedent and if the 
notice is left at the office of the General Manager 
in the hands of a responsible senior official of 
office, both he letter and the spirit of the sec- 
tion must be deemed to have been complied 
with. In Lakshmi Narayan v. Union of India?, 
the suit was against the Union of India in 
respect of a claim for non-delivery of goods 
by the East Indian Railway, and a notice 
under section 80, Civil Procedure Code, served 
on the management of the railway 
was held to be valid even though the notice 
was not served on the management of the 
South Indian Railway which was the despat- 
ching railway. In Governor-General іп 
Council v. Sankarappa®, notice claiming 
damages for loss of goods in railway transit 
was sent to the member-in-charge of the Rail- 
way Board and was forwarded by the Railway 
Board to the General Manager, M. 8. М., 
Railway as the competent authority and it 
was held that the notice was a proper notice 
under section 80, Civil Procedure Code. In 
Dhian Singh Sobha Singh v. Union of India‘, 
ће Supreme Court has held : 


“Though the terms of section 80 are to be 
strictly complied with, it does not mean 
that the terms of the notice should be scru- 


1. А.І К. 1963 Assam 179. 
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tinised in a pedantic manner orin a manner 
completely divorced from common sense". 


From the decisions cited above it can be seen 
that there is no requirement under section 80, 
Civil Procedure Code, that the statutory notice 
must be addressed to any particular person, 
much less the General Manager. The require: 
ment under section 80, Civil Procedure Code, 
is that the notice should either have been 
delivered to the General Manager or left at 
the office of the General Manager, and if the 
notice is left at the Office of the General 
Manager, there is compliance of section 80, 


Civil Procedure Code. Personal notice to the ` 


General Manager is not required or contem- 
plated under section 80, Civil Procedure Code. 
The Office of the General Manager beinga 
big one with many officers working under him, 
if the notice is left at the office of the 
General Manager in the hands ofa responsible 
senior official of the office both the letter and 
spirit of section 80, Civil Procedure Code, 
must be taken to have been complied with. 
In the present case section 80, Civil Procedure 
Code, notice was addressed to the Chief 
Commercial Superintendent, Madras. The 
Office of the Chief Commercial Superinten- 
dent and the Office of the General Manager 
are housed in the same building in Park 
powa, Madras. The allegation in paragraph 
10 of the plaint is : 


“The plaintiffs issued a notice under section 
80, Civil Procedure Code, addressed to the 
Chief Commercial Superintendent, Southern 
Railway by their Advocates, notice dated 
29th November, 1970 by registered post and 
thesame was received by the defendants 
on 30th November, 1970.” 


The defendant in this case is the Union of 
India represented by the General Manager, 
Southern, Railway. This allegation in the plaint 
has not been denied in the written statement 
filed by the defendant. Section 140 ofthe Indian 
Railways Act, provides that any notice 
required or authorised by this Act to be served 
ona railway administration may be served, 
in the case of a railway administered by the 
Government, on the Manager or the Chief 
‘(Commercial Superintendent. Though this 
may be for the purpose of the Railways 


Act what requires to be noticed is 
the statutory provision which provides 
for notice being served either on the 


General Manager or the Chief Commercial 
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Superintendent thus equating both for pur- 
pose of receiving statutory notices under the 
Railways Act. Viewed against the back- 
ground of these facts, there is every justifi- 
cation to hold that the notice in the instant 
case complies with the statutory requirement 
under section 80, Civil Procedure Code, as it 
is a notice leftat the office of the General 
Manager in the hands of a responsible senior 
official. The learned counsel for the appel- 
lant contended that as there is conflict 
between the decisions reported in Union of 
India v. Suraj Bhan Khandelwall' and 
M/s. Dayabhai Patel & Company v. The Union 
of India, represented by the General Manager, 
Southern Railway, Madras?, and the unreport- 
ed decision of a learned single Judge of this 
Court in C. S. No. 231 of 1974, dated 27th 
July, 1976, the case may be referred for deci- 
sion to a Division Bench. Whether there is 
compliance with the requirement of section 80, 
Civil Procedure Code, in any particular case 
is essentially a question of fact depending on 
the facts and circumstances of each case. 
No legal principle or test can be evolved for 
application and determination as to when 
exactly the requirement under section 80, Civil 
Procedure Code, can besaid to have been 
complied with in any particular case. It may 
ultimately depend upon the facts and circum- 
stances of each case. There is no need to refer 
this caseto a Division Bench for decision. 


3. In the result, the second appeal fails and 
stands dismissed, in the circumstances, without 
costs. 


S. J. —— Second appeal dismissed. 


1. A.I.R. 1963 Assam. 179. 
4. I. L.R. (1959) Ker. 1135, 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT:—P. Venugopal, J. 


Kasiviswanathan Ambalam Appellant* 


Y. 


МЕ. RM. Muthiah Chettiar 
| Respondent. 


Madras City Tenants Protection (Amendment) 
Act (XVI of 1964), section 3—Suit for 
recovery of possession—Building used for non- 
residential . purpose in Pudukottai — Tenant 
claiming rights under the City Tenants Pro- 
tection Act—Tenant’s claim rejected—Act not 


extending then to buildings used for non- 
residential purposes — Suit decreed — Sub- 
sequent notification issued under City 


Tenant's Protection Act extending the Act to 
non-residential buildings in Pudukottai— 
Effect—Plaintiff’s suit abates. 


The plaintiff filed а suit for recovery of 
possession against the tenant after terminating 
the tenancy. The suit building was situated 
in Pudukottai town. The tenant claimed 
rights under the City Tenants Protection Act. 
The building was used for non-residential 
purposes. The suit was decreed on the ground 
that the City Tenants Protection Act did not 
extend to buildings used for non-residential 
purposes in Pudukottai town. Subsequent 
to the decree, on 25th June, 1975 а notifica- 
tion was issued extending the City Tenants 
Protection Act to non-residential buildings in 
Pudukottai town. The tenant’s appeal in the 
lower appellate Court failed. On second 
appeal to the High Court, 


Held: In view of the notification dated 25th 
June, 1975 extending the City Tenants Pro- 
tection Act to non-residential buildings in 
Pudukottai town, the plaintiff’s suit abates 
and the plaintiff is not entitled to a decree for 
recovery of possession. [Para. 4.] 


Section 3 of Act XVI of 1964 having been 
conceived in public interest and based on 
public policy, the benefits conferred under that 
section cannot be the subject-matter of waiver 
by the tenant. In view of section 3 of Act 


*S. A. No. 2491 of 1977. 24rh April, 1981, 
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"XVI of 1964, the plaintiff's suit is bound to 


fail and has to be dismissed. [Para. 5.] 


Cases referred to : 


Pattu Iyer v. Arunachala Padayachi, (1973) 1 
M. L. J. 77 ; M. Arumugham Pillai v. 
K. S. Kullappan, (1979) 92 L. W. 685; 
Vedachala Naicker v. P. К. Duraiswami 
Mudaliar, (1950) 1 M. L. J. 732; Bodi 
Venkataswami v. Adala Mahalakshmi, (1949) 
M. W. N. 341: (1949) 1 M. L. J. 602: 62 
L. W. 387 : A. I. R. 1949 Mad. 747. - 


Appeal against the decree of the Court of the 
Subordinate Judge, Pudukottai, dated 28th 
July, 1977 in Appeal Suit No. 108 of 1977, 
preferred against the decree of the Court of 
the District Munsif of Pudukottai in Original 
Suit No. 1124 of 1973. 


T. R. Rajagopalan and T. R. Rajaram, for 
Appellants. 


K. Meyyappan, for Respondent. 


The Court delivered the following 


JUDGMENT:—The defendant is the appellant 
before this Court and the plaintiff is the res- 
pondent. The plaintiff filed a suit for evic- 
tion against the defendant stating that the suit 
property was purchased by him from the pre- 
vious owner and the defendant was a tenant 4 
occupying a portion ona monthly rent of 
Rs. 18 and the building was used for non- 
residential purpose and he had determined the 
tenancy and filed the suit for recovery of 
possession. The defendant contended that he 
is entitled to protection under the City 
Tenants Protection Act, and the suit is not 
maintainable. 


2. The trial Court held that the superstructure 
put up by the defendant on the land leased 
out to him was used for non-residential 
purposes and it does not come under the 
purview of the City Tenants Protection Act 
and the notice issued is valid and accordingly 
it decreed the suit for eviction. Subsequent 
to the decree by the trial Court, a notification 
was issued under section 1 (2) of the Act, 
extending the Act to non-residential buildings 
in Pudukottai town. It was contended for 
the defendant in the lower appellate Court 


її] 


that in view of the notification extending the 
Act to non-residential buildings, section 11 of 
the Act is applicable and as there is non-com- 
pliance of the mandatory provision under sec- 
tion 11, the plaintiff’s suit should be dis- 
missed. The lower appellate Court held that 
on the date when the notice Exhibit A-1 was 
issued by the plaintiff giving 15 days time for 
vacating the property, the Act had not been 
extended to non-residential buildings and the 
defendant was not entitled to notice under sec- 
tion 11 of the Act and on that finding it con- 
firmed the decree and judgment of the trial 
Court. Hence, the present second appeal by 
the defendant. 


3. The learned counsel for the defendant- 
appellant contended that in view of section 3 
. of the Madras City Tenants Protection 
(Amendment) Act, 1964 (XVI of 1964), the 
moment the City Tenants Protection - Act is 
extended to non-residential buildings in the 
area in which the suit property is situated, all 
pending proceedings abate, and the rights and 
privileges accrued to the plaintiff as landlord 
in respect of the building and subsisting 
immediately before the date of notification 
ceased and became unenforceable and the 
plaintiff's suit without a proper notice under 
section 11 is not maintainable. In support of 
the contention, the learned counsel for the 
defendant-appellant relied on a decision of 
this Court reported in Pattu Iyer and another 
v. Arunachala Padayachi? and the decision 
reported 
K. S. Kullappan?. "The learned counsel foi the 
respondent contended that during the 
pendency of the suit, notification was issued 
under section 1 (2) extending the Act to non- 
residential buildings iu Pudukottai town and 
section 10 of the Act enumerates the sections 
that can be made applicable to pending pro- 
ceedings and the absence of any reference to 
section 11 in section 10 clearly denotes that 
section 11 is not to be applicable in respect 
of pending proceedings and when the 
Act has been extended to non-residential 
buildings in Pudukottai town, the defendant's 


remedy is to claim compensation under sece 


tion 9 and the plaintiff cannot be non-suited on 
the ground of want of notice under section 11. 





tg O 
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4. Section 3 of Madras Act XVI of 1964 
clearly provides that when the Act is extended 
toany area all pending proceedings in res- 
pect of the tenancies covered by the notifica- 
tion will stand abated. The benefits given to 
the tenant under the Act are— 


(a) compensation to tenant on eviction; 


(b) a prior notice of three months under 
section 11; 
and 


(c) a right to purchase the land under sec- 
tion 9 on a value to be fixed by Court. 


By virtue of the notification under section 
1 (2), the Act has been extended to non-resi- 
dential buildings in Pudukottai on 25th June, 
1975. Asaresult of the notification, the 
defendant has become entitled to the benefits 
conferred under sections 3, 9 and 11. The 
plaintiff has instituted the suit long prior to 
notification and without due notice as con- 
templated under section 11 of the Act. It is 
no doubt true that on the date when the suit 
was instituted by the plaintiff it was not obli- 
gatory on his part to issue the notice as pro- 
vided under section 11. It is precisely for 
this reason section 3 of Madras Act XVI of 
1964 provides that all pending proceedings for 
recovery of properties in respect of tenancies 
covered by the notification stand abated. 
This has also been the view expressed by this 
Court in the decision reported in Pattu Iyer 
and another v. Arunachala Padayachi’. In 
view of the notification dated 25th July, 1975 
extending the Act to non-residential buildings 
in Pudukottai town, the plaintiff's suit abates 
and the plaintiff is not entitled to a decree for 
recovery of possession. 


5. The learned counsel for the plaintiff-res- 
pondent contended that by making a 
claim for  compensatioa under section 
9 of the City Tenants Protection Act, the 
defendant must be taken to have waived the 
benefit of statutory notice provided under 
section 11, and being a benefit conferred on 
the tenant it can be waived by the 
tenant (defendant) and the plaintiff’s suit 
cannot, therefore, be dismissed for want of 
notice under section 11. In support of this 








в —— 
1, (1973) 1 M. L. J. 77. 
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contention, the learned counsel for the res- 
pondent relied on Vedachala Naicker v. 
P. К. Duraiswami  Muduliar! and Bodi 
Venkataswami and others v. Adada Maha- 
lakshmi and another?. Even granting for 
argument's sake that the tenant by making a 
claim for compensation under section 9 can 
waive the statutory notice under section ll, 
still the plaintiff has to overcome the obstacle 
. under section 3.of Act XVI of 1964. Section 
3 of Act XVI of 1964 provides that all pending 
proceedings for recovery of properties in res- 
pect of" tenancies covered by the notification 
stand саіеі and the rights and privilege 
accrued to the landlord in respect of the build- 
ing and subsisting immediately before the date 
of notification ceased and became unenforce- 
able. Section 3 having been conceived in public 
interest and based on public policy, the bene- 
fits conferred under that section cannot be the 
subject-matter of waiver by the tenant. In 
view of section 3 of Act XVI of 1964, the 
plaintiff's suit is bound to fail and has to be 
dismissed. 


6. In the result the second appeal is allowed 
the decree and judgment of the Courts below 
are set aside and the suit by the plaintiff 
stands dismissed, in the circumstances without 
costs’. 


S. J. ——— Second appeal allowed. 


e 


1. (1950)1 M. L. J. 732. 
2. (1949) Mad. W N. 341: (1949) 1 M. L. J, 
602; 62 L. W. 387: A. LR. 1949 Mad. 747. 
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1N THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 
Present :— V. Rainam, j. | 
Muthulakshmi Appellani* 
д. 
Swaminathan and another 

.. Respondents 


Limitation Act (XXXVI of 1963), section 
12 (2) and (3) — “Time requisite? — Mean- 
ing of — Three days time granted to litigant 
under rule 129, Cipil Rules of Practice deemed 
to be ‘‘time requisite". 


Under section 12 (1) of the Limitation Act 
the day from which the period is to be 
reckoned for an appeal or application etc., 
stands excluded. Section 12 (2) exclude. 
the day on which the judgment was pro- 
nounced from entering into the compus 
tation, It also excludesthe ‘ime requisite” 
for obtaining а сору of the decree or Order 
appealed from or sought to be, reviewed Ог 
revised. Section 12 (3) provides that the 
“time requisite" for obt@ining a copy Of ihe 
concerned judgment skall be excluded. 
Rules 129 and 123 ofthe Civil Rulesof Prac- 
tice provide for the deposit of stamp papers 
and printing charges resptctüv ely wik 
reference to applications for cer ifica te g 
copies of the judgment and decree and the 
printed copies as well. 


The judgment appealed against in this case, 
was delivered on 17:h April, 1980, and an 
application for certified copies of tle judg- 
ment and decree was filed on 191h April, 
1980. The copy. stamps required for 
complying with the application were called 
for on 3rd September, 1980, and deposited 
on 6th September, 1980. The. certified 
copies were made ready On 4th December, 
1980. and tl.e appeal was presented on 31st 
January, 1981. As to whether the appeal 
presented was in time, 


Held: The established practice Of „this 
Court, as revealed by the office note, 15 to 
deduct a period of two days from the date 
when the copy stamps were called for to the 
date when tle сору stamps were furni.ed 


"——— Á— —ÀÜ— —Ác I ! cs 
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irrespective Of the nature Of tl.e copy siz., 
certified copy ог printed сору Of t.e judg- 
ment or a certified copy Of the decree accom- 
panying the memorandum Of appeal. It 
has also to be noted that the endorsements 
usualy made on the copies furnished to 
litigants do not disclose the time allowed 
for furnishing the copy stamps or for pay- 
ment Of necessary cl.arges. [Para. 54 


As per rule 129 of the Civil Rules Of Prac- 
tice, every day, between the hours Of 3 р.м. 
and 5 р.м. à list showing the applications 
in which the records have been received 
and the number of stamp papers required, 
shall be prepared and affixed to the Court's 
nOtice board. Such list srall remain sus- 
pended for three days, or if tke last day is 
2 holiday, till tne next Court day. If tne 
required stamp papers have not been de- 
posited by 3 p.m. On te fourth day, counting 
that on which the list was suspended or, 
if the fourth day, ıs a holiday, then, tke next 
Court day, the application shall be struck 
Off. This rule therefore contemplates 
that the соту application should be 
kept with. the office at least for three work/ng 

days, after stamps are called for and during 

this period, the copy apnlicationis neither 

returned to the party nor struck off. The 

grant'ng of three days time to furnish stamp 

pane“s after nOtice or intimation c2rnot 
therefore be stated to be time lost by a 

party owing t9 his carelessness or negligence 

or laches, but should be regarded as time 

requisite to enable the Court to get ready the 

conies. Ifthe cony stamns are furnished 
the next day, then no difficulty at all arises. 

The cases where the litigant furnishes the 

copy stamns required On the third day, he 
having taken that time cannot be attributed 
to any negligence or laches on his part as 
that time is made available by the Rules. 
The totality of the period Of three davs per- 
mitted under rule 129 of the Civil Rules of 
P-actice would also fall within the caterory 
ОҒ: time requisite” within tHe mrarirg of 
section 12 (2) and (3) Of the Limitation 
Act of 1963. The three days’ time granted 
to the litigant to furnish copy stamps should 
be deemed to be “‘time requisite" and cannot 
in any manner, be attributed +0 the default 
or negligence or laches on the part of the 
annellant so to as to disentitle him from 
claiming the benefit Of exclusion of the 
entirety Of those three days. Under these 
circumstances, in the present case excluding 
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5th 2nd 6th September, 1980, also as *'time 
requisite”, tle appeal s}.o.ld be in time. 
The office is directed to number the appeal, 

[Ратаз, 8 and 10.] 


Cases referred to :— 


Ponnuswamy Nadar v. Anenthappa Nadar, 
(1981) 1 M.L.J. 92; jüjibhey N. Surty v. 
T.S. GFettyor (o firm), L.R. 55 I.A. 161 : (1928) 
54 M.L.J. 696: 28 L.W. 207: А.Т.К. 1928 
Р.С. 103; Additionol Collector оў Customs v. 
Mis. Best & Compony. A.I.R. 1966 S.C. 
1713; State of Uttar Pradesh v. Maharaja 
Narain, (1968) 28.C.J. 564: (1968) №.І..7. 
(Crl.) 604. A.I.R. 19€8 S.C. 9€0; Ëcl Bal 
mukund (dead) v. Lajwanti, A.I.R. 1975 S.C. 
1089; Gopal Krishna Das v. Scilendra Nath 
Biswas, (1976) 1 S.C.]. 386: (1975) 3 S.C.R. 
726: A.I.R. 1975 S.C. 1290; The Commis- 
sioner of Sales Tax v. M's. Madanlal Jain 
& Sons, (1977) 1 S.C.R. 683: A.LR. 1977 
S.C. 523 ; Vellaiyammal Bibi v. Koolayana 
Bowther, (1921) 41 M.LJ. 273: 14 L.W. 
269.66 I. C. 23; Javvaji Vrnkateswarlu, Тг re 
(1974) 1 An. W.R.108 ; A.I.R. 1974 А.Р. 319. 


M. Srinivasan, for Appellant. 
The Court made the feollewirg 


Opper.—An interesting 25 well 25 ар im 
portant qvestior relrtirg to ‘be deduction 
Of time taken for furnishing sianps called 
for on an applicatior for 2 certifed copy 2s 
‘time requisite? urder sectior 12 (2) @re (3) 
Of the imitation Асі, 1963, ariscs for cOn- 
sideration. 


2. The judgmert appetled 2g£ijrst. in 
the instart case, was celivercd or 171] 
Anri], 1980 гра ау appliceticr for certified 
copies Of the judrmert ard decree wes fled 
on 19th Арѕі!, 1980. The copy stamps ге 
quired for complying with the appUcztior 
were called for on 3rd September. 19£0 гга 
den ited Or 6+}. September, 19€C. Т.е 
certified copies were mace reacy On 4y}, 
November, 1000, taken celixvery Of On 5t] 
November, 19€0, and the appe@l was 
presented on 31:1 Јғриғгу ‚ 1981. The 
office returned the papers stat'ng thet the 
appea] had been filed Out Of time. In doing so 
the office cOyrted ag@irst the 2ppellert two 
days viz., 5th September, 19:0 and 6h 
September, 19€0 əs time пої requisite, 
Theresfier, the papers were ге preserted 
with an endorsement that in view Of tle 
decision of this Court in Ponnuswamy Nadar 
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v. Anantkappa Nadar and another!, the appeal 
had been preferred in time. Even there- 
after, the office entertained а doubt whether 
the decision relied on сап be applied also 
to cases where the appeal is filed with certi- 
fied copies. On the cOunsel maintaining 
that it would apply even to such cases, the 
office has sought orders of Court and that 
is how the matter has come up. 


3. The learned counsel for the appellant 
was heard in support of the stand taken up 
by him and having regard to the importance 
of the question and the likelitood of its 
affecting tne established practice obtaining 
in this Court, the Secretary Of the Advocates? 
Association was requested tO appear and 
assist the Court. 


4. Under section 12 of the Limitation Act, 
1963, vrovision is made for the exclusion 
of time in the computation Of the neriod of 
limitation prescribed for an appeal or ap- 
plication etc. The day from which the 
period is to be reckoned for any suit or 
ann2al or annlication stands exclrded under 
section 12 (1). The first part of section 
12 (2) excludes the day on which the iudg- 
ment complained of was pronounced from 
entering into the computation, while the 
latter portion excludes the “time requisite" 
for obtaining a сору Of the decree, sentence 
or order apnealed from or soursht to be 
revised or reviewed. Section 12 (3) nrovides 
that the time requisite for Obtainire a 
cony Of the iudgment on which the decree 
or oder is found shall be excluded where 
a decree or order is apnealed from or sought 
to be revised or reviewed or where an ap- 
plication is made for leave to appeal froma 
decree or order. Tn relation to nroceedings 
to set aside an award, seciton 12 (4) pro- 
vides that the time requisite for obt2irine 
а сору Of the award shall stand excluded. 
The Explanation apnended to section 12 
states that the time taken bv the Court to 
prenare the decree or order before an appli- 
cation for copy thereof is made shall not be 
excluded in computing the time requisite 
for Obtaining a сопу of thedecree Or Order. 
Rules 129 and 135 of the Civil Rules of 
Practice make provision for the depesit 
Of stamp paners and printing charges res- 
pectively with reference to applications 
for certified cOpies Of the judgments and 
decree and the printed copies as well. 





1. (1981) 1_M.L.J. 92. 
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5. The established practice of this Court 
as revealed by the Office note, is to deduct 
a period of two days from the date when the 
сору stamps were called for tothe date when 
the сору stamps were furnisked irrespective 
of the natwe Of the сору viz., certified copy 
or printed cOpy of the judgment or 4 certi- 
fied copy Of the decree accompanying the 
memorandum Of appeal. It has also to 
be noted that the endorsements vsually 
made on the conies furnished +0 litigants 
do not disclose the time allowed for furnish - 
1ng the сору stamps or for payment ОЁ neces- 
sary charges. 


6. Itisin the backeround Of the —€— 
Of the Limitation Act referred to » bove, 
the provisions in the Civi) Rules Of Practice 
аз well as the prevalent practice Of this 
Court that the question Fas +0 be copsidered 
No doubt, the word **time requisite"? occvr- 
ing in section 19 of the Limitation Act has 
been interpreted by numerovs decisiors. Sim- 
plv, the words connote the necessarv time 
properly required and taken vp in order to 
secure а conv for the nurnOse Of nreferring 
ап apneal. The Privy Conncil in Fijibhov N. 
Surty v. T.S. Chetivar (a firm. has pointed out 
that the word “requisite” js 4 strong word 
and means something more then the word 
“required”. According to the Privy Coun- 
cil, it also means “properly required” and 
that it throws ороп the pleader or course] 
for the annellant the necessitv Of showing 
that nO nart Of the delav bevCnd tne nres- 
cribed rerjod is due to his default. THe Privy 
Council! also held that section 12 Of the 
Limitation Act cort@iped a pOsitive direc- 
tion for exclusion Of time and that suck a 
direction was urcOnditiora] ard applied 
irresnective Of whether the rules permitted 
the filing of tke appeal or an application 
without annexine А cOnv Of the order or 
indement. In Additional Collector of Cus- 
toms, Calcutta and another v. Mls. Best and 
Combonyt it was held that the provisions of 
section 12 (2) and section 12 (3) Of the Limi- 
tation Act cOnt@in а pOsitive direction ex. 
cluding the time taken in Obt@inirg а copy 
of the judgment and decree Or Order, as 
the case may be, and those provisiors are 
irresnective Of the Code Of Civil Pro- 
cedure or the rules made by 4 Court 





1. (1928) 54 M.L.J 696: L.R. 55 Т.А. 161 ; 28 
L.W. 207: А.Т.К. 1928 P.C. 103. f 
2. ALR. 1966 S.G. 1713, 
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under section 122 Of the Code. Again 
in State of U. P..v. Maharaja Narain and 
‘others the Supreme Court held that the ex- 
presion “time requisite" cannot be under- 
stood as the time absolutely necessary for 
obtaining the copy Of the order, but that 
the section would permit the deduction 
from the time taken for filing the appeal, 
the time required for obtaining а сору of 
the Order annealed from and not any lesser 
period which might have been occupied, 
if the apnlication for сору had been filed 
at sOme Other date. It was also pointed 
Out that the section does not oblige the 
appellant to be promnt in his application 
for the cOny Of the order and that a plain 
reading Of section J2 (2) would indicate 
that there is no justification for res'rictng 
the scone Of that nrovision and thatin com- 
muting the neriod Of limitation prescribed 
for an anneal, the dav On which the iudg- 
ment or order comn»lained of was nropoun- 
ced 4n4 the time taken bv the Court to make 
aviilable the сору apnlied for have to he 
excluded. The practical difficulties that 
would Arise with reference to the ascertain- 
ment Of the minimum time required for 
Obtaining a cOny Of the Order annealed 
from has been nointed out bv the Supreme 
Court at page 961 in the following terms : 


‘If the appellate Courts are required to 
find Out in every anneal filed before them 
the minimum time required for obtaining 
а copy Of the Order appealed from, it, 
would be unworkable. In that event 
every time ап appeal is filed, the Court 
not only willhave to see whether the 
appeal is in time On the basis Of the in- 
formation available from the copy Of the 
order filed along with the meniorandum 
of appeal but it must go further and 
hold ап enquiry whether any Other copy 
had been made available to the appellant 
2nd if so what was the time taken by the 
Court to make available that copy. This 
: would lead to-a great deal of confusion 
and enquiries into the alleged laches or 
- dilatoriness in respect not of copies pro- 
duced with the memorandum of appeal 
but about other copies which be might 
have got and used for other purposes 
with which the Court has nothing to do", 





1. (1968) 2 S.C.J. 564: (1968) M.L.J. (Crl.) 
604: ALR. 1968 SiG. 960, 
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The above observations would apply even 
toa сазе аз Onhand 4s in view Of the nature 
of the endorsements made On the certified 
copies furnished, the Court would, in every 
case, be obliged to engage itselfin ап enquiry 
concerning the  laches or diatoriness 
on tbe part of a litigant in respect of the 
time taken to furnish the copy stamps with 
reference to each ore Of the days allowed 
for furnishing the st@mps. 


7. As8ip ir Lal Bal Mukund (deeds by L. Rs. 
v.Lojwanti and otters. the Supreme Court has 
pointed out that since the Limitaticr Act 
deprives or restricts the right ofan aggrieved 
person to have recourse to lega! remedy, 
а construction which. preserves sve}. remedy 
sk.ovld he preferred to the ore that would 
defeat and that агу irternretatior which 
тау have a nenalisire effect unless it is 
driven to do so bvtke irresistible force ofthe 
langnage emnloved by the  lesislature, 
should be avoided. Tt was also further 
poirted ont that al] the time courted from 
the date of the nrorovncemert of the iudz- 
ment which would be properly required for 
getting a cony Of the decree including the 
time which must ex necessitate elapse in the 
circumstances of the particular case would 
be within the meaning of the expression 
“time requisite? under section 12 (2). The 

riod of delav in preparing the decree 
attributable to the default or negligence of 
the appellanthas beent.eld t6 be not deduc 
tible. Under section 12 (2) of the Limi- 
tation Act. Again in боро! Krishno Das v. 
Sailendro Nath Biswas and another®, it has been 
held that the time requisite for obtaining 
the certified copies vrdoubtedly means 
“time properly required” and ап appellant 
cannot in the computation Of the period of 
limitation for fjirg the appeal ask for ex- 
clvsiOn of time wh ick was spent nesligertly. 
The Commissioner of Sales Tax, Uttar Pradesh v. 
M]s..Madanlal Fain and Sons, Barelly3,lavs down 
that the exnression “time requisite", in 
section 12 (2) Of the Limitation Act cannot 
be understood as the time absolutely neces- 
sary for obtaining the cOpy Of the order 
and that whet is deductible is not the mini- 
mum time wtihin which 2.c0py of the order 
appealed against could have been obtained. 





1. A-T.R. 1975 S.C. 1089. 
2. (1976) 1 S.C.]. 986: (1975) 3. S.C.R. 726: 
A.I.R. 1975 S.C, 1290. 
t8. (1977) 1 S.C. R, 683: A.I.R. 19775.09, 523, 
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8, Bearing the afores@id principles in mind 
the provisions Of the Civil Rules of Practice 
in relation to the fwrnisking of certified 
cepies may now be corsidered. As per rule 
199 of the Civil Rules Cf Practice, every day 
between the hours of 3 p.m. and 5 P.M. a 
list showing the applications in which the 
records bave been received апа the number 
of stamp pa,ers required, shall be prepared 
and affixed to the Court's notice board. 
Such list shall remain suspended for three 
days, or, if the last day is a holiday, till the 
next Court day. If the required stamp 
papers Fave пої been depOsited by 3 р.м. 
On the fourth day, counting that on which 
the list was suspended or, if the fourth day 
is a koliday then on the next Court day, 
the application shall be struck off. This 
rule therefore, contemplates that tbe copy 
application should be kept witk tke office 
at least for three working days after stamps 
are called for and during this period, the 
сору application is neither returred to the 
party nor struck off. The granting of 
three days’ time to furnish the necessary 
stamps after notice or intimation сагдої 
therefore be stated to betime lost by? 
party owingto his carelessness or negligence 
r laches but should be regarded as time 
equisiteto enable the Court to get ready the 
cOpies. If the copy stamps are furnished 
the next day then no difficulty at all arises. 
In cases where the litigant furnishes 
the copy stamps required оп the 
third day, hishaving taken that time cannot 
be attributed toany negligence or laches 
on his part asthat time is made available 
by the rules. Having regard to the princi- 
ples enunciated by the Supreme Courtin 
interpreting tre expression “time гед uisite’’ 
in my view the totality of the period of 
three days permitted under Rule 129 of the 
Civil Rules of Practice would also fall 
within the category of “time requisite” 
within tke me?ning of section 19 (2) and 
(3) of the Limitation Act. 1963. Indeed in 
Vellaiyammal Bib‘ and others v. Koolayarna 
Rowthan!, a Division Bench consisting of 
Spencer, J. and Odgers, J. had to consider 
the question whether On appeal preferred 
before the District Court was barred. In 
that case, the judgment was delivered ™ 
3rd November and оп tke same day, ап 
application for cOpies Of judgment and 
decree was made. The stamps were called 


1. (1921) 41 M.L,J. 273: 14 L.W,279; 66 Т.С. 23, 
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оп 13th November and were not furnished ` 
till5tb November. The cOpies were made 
ready on 12th December and the appeal 
was presented on 12thJanuary. An argu- 
ment was raised that the appellants were 
not entitled to deduct 14th November. 
But the Bench pointed out that 14th Novem- 
ber had to be excluded under section 12 
(3) of the Limitation Act ?s One of the days 
requisite for obtairirr? conv of the iudg. 
ment. The same prirciple )?s* also been 
laid down in In re Favvaji Venkoteswarlul. 
That decision holds that the three days 
time given {0 a party to furnish copy stamps 
and keeping alive of the applic@tion without 
being struck off till then has to be corstrued 
as time properly required bv tke Court in 
getting the stamps from the partv to comnly 
with the request for a certified сдру. This 
intepretatior accords with tle spirit as 
well as the intendmert of section ]2 (9) 
and {3) of the Limitatior Act əs well as 
rule 129 of the Civil Rules Of Practice. 


9 The case reported ir Ponnuswamy Nc dar 
v. Anantappa Nadar and another2, upon which 
considerable reliarce was pacer bv the 
learned counsel for the appellant arose with 
reference to the securirg of prirted copies, 
which is not the case here. In additior, 
provision is made under rvle 135 (4) of 
the Civil Rules of Practice thet out of the 
seven days time allowed for the payment 
of printirg charges. the Covrt may allow 
in cOmnonting limifatior @s mary deve as it 
deems fit in each case as time requisite for 
obtairirg a conv, if the prirtire office is 
five or more milec distant from the Court 
calling for the charges. Apperertly, the 
attention Of tke learned Judge was not 
drawn to rule 135 (4) of the Civil Rules 
of Practice. But even so, as pointed ont 
earlier, the present case js corcerred only 
with the exclvsion of time with. refererce 
to certified copies and not printed copies 
and therefore, it is urnecessary tO pursue 
that matter further. 


10. In my view, in the light of the principles 
laid down in the decisiors of the Eupreme 
Court as well as other decisiOrs referred 
to above, the three days time granted to a 
litigant to furnish copy stamps skould 


1. (1974) 1 An. W.R. 108: AIR, 1974 А.Р, 
19. 
2. (1981)! M.L.J. 92. 
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be deemed to be “time requisite” and 
cannot, in any manner, be attributed to the 
default or negligence or laches on the part 
of the applicant so as to disentitle him 
from claiming the benefit of exclusion of 
the entirety Of those three days. Under 
these circumstances, in the present case, 
excluding 5th and 6tl. of September, 1980 
also as ‘time requisite", the appeal would 
beintime. The office is directed to number 
the appeal, if the papers are otherwise in 
order. 


11. The Court places on record the valua- 
ble “assistance rendered by Thiru R.S. 
Venkatachari, Secretary of the Advocate’s 
Association, Madras. 


R.S. Appeal held to be in time. 


— ———— 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Presenr :—-8. Nainar Sundaram, F. 


Sree KannikaparameswariDevasthana m, 
Ammapet, by its Managing Trustee 
А. Viswanathan Chetty 

oe Appell C24 
v. 


The Salem Municipal Council by its 
Commissioner, Salem, Municipality, 
Salem-1 Respondent, 


Tamil Nadu District Municipalities Act (V of 
1920), sections 83 (1) (a) and 354 — Levy 
of property-tax Jor the suit temple owned by 
Arya V5sya Community — Suit temple held 
exempt from lewy of property-tax—Section 354 
no bor lo sutt. 

The Arya Ууѕуа Community people оѓ 
Ammapet in the instant case ao form a 
part of the Hindu Community at large. 
They constitute a consiaerable section of 
the Hindu Public. Merely because the. 
place set apart for worship is being used by 
a particular section of the public it will 
not cease to be a place set apart for public 
worship within the meaning of section 83 
(1) (a) of Tamil Nadu.Act V of 1920. A 
temple being owned by a particular com- 
munity, the conduct Of the festivals Ьу 
that community and the management of 


*S,A.No. 1713 of 1977. 10¢h Novemb.r, 1980. 
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the temple by that cOmmunity may not 
by themselves be relevant iactors to l.old 
that the said temple is not 4 place set apart 
for public worship within the meaning of 
section 83 (1) (a) Of the Act. 


Held, that the exemption claimed under 
section 83 (1) (a) 01 the Act is tenable and 
wil have to be upLeld. Since the suit 
temple will fall within tle category con- 
templated under section 63 (1) (а), the 
bar under section 35401 the Act will not 
cOme into play at all. 


[Para. 5.] 
Cases referred to:— 
Sri C. S. Ambigai Temple v. Commissioner, 
Н: В. & С. &., (1966) 1 M.LJ. 109: 


(1965) I.L.R. 2 маа, 404: 78 L.W. 404: 
A.LR. 1966 Mad. 99; Henning v. Church of 
Jesus Trust, (1962) 3 All E.R. 364; Salem 
Municipal Council v. Subramanian, I.L.R. 
(1958) Mad. 550: (1958) 1 M.L.J. 217: 
71 L.W. 232. 


Appeal against the decree of the Court cf 
the Subordinate Judge, Salem, dated 8th 
February, 1977 and passea in Appeal Suit 
No. 199 of 1976, preierred agains. tne decree 
of the Gourt of the Frincipal District 
Munsii оі Salem in Original Suit No. 589, 
o1 1975. 


V. Krishnan, P. Veeraraghavan and S. Padmini, 
for Appellant. 


К. Alagiriswami 
Respondent. 


The Court delivered the following 


and P. Ayyaswami, for 


Jupement.— The plaintiff in O.S. No. 589 


of 1975 on the file of tne Principal District 
Munsif, Salem, is the appellant in this 
second appeal. The respondent is the 
defendant in the said suit. The plainiiff 
laid tle suit to declare that the levy oi pro- 
perty-tax for tle suit temple uncer assess- 
ment No. 26262 is illegal and opposed to 
the provisions of section 83 of the Tamil 
Nadu District Municipalities Act V of 
1920 (hereinafter 1eferred to as the Act) 
and fora permanent injunction restraining 
the defendant and its subordinates frem 
collecting the property tax levied under 
the aforessaid assessment. Tle Principal 
District Munsif, on an appraisal of the 
materials produced by the parties and 


$00 


the questions involved, found a justification 
for countenancing the case of the plaintiff 
and he decreed the suitas prayed for. The 
defendant preferred an appeal A.S.No.199 
of 1976 which was heard and disposed of 
by the il Adlitional Subordinate Judge, 
Salem and the lower appellate Court took 
a different view from that of the first Court 
and non-suited the plaintiff. The present 
second appealis directed against the judg- 
ment and decree of the lower Appellate 
. Qourt. 


2. Two questions come up for consideration 
in this second appeal: one is, whether the 
suit temple wil tall within the category 
contemplated under section 83 (1) (а) of 
the Act; seconaly, whether the suit is 
barred under section 354 ot the Act. Though 
the second question làs not been formu- 
lated tor cOnsider@tion at the time Of ad- 
mission Oj the second appeal. I am satisfied 
that the c4se invOives sucl. а question and 
wiQiOut giving a decision On this question, 
tne rignts of the parties as agitated by them 
in the Courts below will not stand compre- 
hensively adjuaicated. Hence I permitted 
the learned counsel for the appellant to 
maxe subini$siOns On the secOnd question 
also. ` 


3. The Appellate Authority came 
to ше  cOuclusion that the suit 
property is used Only as а temple 


and not as Вајапаі Matam or Kalyana 
Mandapam 4s alleged by the defendant. 
However, it posed 2 question for consiaer- 
ation as to whether the suit temple is being 
used as 4 temple for pubiic purpose or is 
being used аза temple of Arya Vysya 
Community. On an assessment Of the 
evidence in the case, the lower Appellate 
Court came to the conclusion that the suit 
temple is a place set apart exclusively 
for the worship of 4 particular community, 
namely, Arya Vysyas Of Ammapet Only 
and, therefore, the provisions Oi section 
83 (1) (a) Of the Act is пої applicable. 
Section 83 (1) (a) Of the Act reads as follows: 


* 83. (1) The following buildings and 
lands shall be exempt from the property 
tax:— 


(а) places set apart for public worship 
and either actually so sued Or used for no 
other purpOse;" vis . 
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Mr. V. Krishnan, learned counsel for the 
appellant drew my attention to tl.e evidence 
of P.W. 1 that the Kalyana Mandapam 
attached the back ofthe temple is being 
allowed to be used by other community 
people also. Even in Exhibit A-21, the 
notice dated 5th April, 1975 on bekali оі the 
plaintiff, while claiming exemption under 
section 83 of the Act, it has been categori- 
cally stated that the suit temple is a place 
set apart for public worship and is used 
for по Other purpose and no amount is 
cOliected. It is further stated therein that 
at the time Of the festival oi the- temple, 
the deity is to be kept for the wórsLip of 
the public since the’ temple premises is 
small and is not sufficient even for 50 persons 
to assemble and worship. This aspect 
apart, tle learned counsel for the appellant’ 
would also submit that even assuming that 
the suit tempie 15 being used by Arya Vysya 
Community peOple aine yet, it would 
nct cease to be a place set apart for public 
worsr ip withintle meaning сі secuor tè (1) 
(a) of tlhe Act sinceas the members ofthe Arya 
Vysya Community do constitute a section 
of the public and the user cf tue suit temple 
for ther wcrsLip would stil соле widan 
the purview oi secion 83 (1) (a) cf the 
Act. In support of this submission, the 
learned counsel relies on a judgment of 
a Bench of ths Court consisting of Rama- 
kris] nian.and Ramamurti, JJ. in Sri С. $. 
Ambigai Temple v. Gommissioncr, Н. К. &. С.Е. 
Mudrus\, [iat was a case which arosc under 
t).e Madras Hindu Religious and Charitable 
Endowments Act ХХИ of 1959 and the 
Bench was considering the tests wiil. regard 
to public and private temples and it has 
recognised tbe proposition that even a 
temple dedicated tor the purpose of a: 
particular section of the Hindu Community 
could also be a public temple if the, com- 
пал лісу constitutes. а considerable section of 
the Hindu public and the members of 
which worship in the temple as of a right. 
Ramakrishnan, J., delivering the judgment 
for the Bench, after referring to the earlier 
authorities, observed at page 112 as follows: 


"Applying the above principles to the 
present case, it is clear that in regard to 





1. (1966) 1 M.LJ. 109: LL.R. (1965) 2 
Mad, 404: 78 LW. 404 :`А.І.В. 1966 Mad. 99, 
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the temple in Nachandupattu, even if 
it was founded exclusively for the benefit 
of the membersof the Nattukottai Chettiar 
Community belonging to 5 temple clans, 
the dedication of the temple to the com- 
munity and .the worship by the members 
of that community as Of rightin the 
. temple would still make ita public temple, 
.as -the msmbers constitute. a section. of 
‘the Hindu community as cOntemplated 
5 the definition in section 6 (17) of the 
ct.” 


4. I am in ‘respectful agreement with 
the above ratio of the Bench of this Court. 
Arya Vysya community people of Ammapet 
in the instant case 40 1orma_ part ot the 
Hindu community at large. It is not dis- 
puted before me that they constitute a 
considerable section of the Hindu public. 
Merely because the place set apart for wor- 
ship is being used by a particula: section 
of the public, it will not cease to be a place 
set apart for public worsbip within the 
meaning of section 83 (1) (a) сі the Act. 
А temple being owned by а particular 
community, the conduct of the festivals 
by taat community and the management, 
of the temple by that community, may 
nOt by themselves be relevant factors to 
hold tnat the said temple is not a place 
set apart [ос public worsvip within the 
meaning of section 83 (1) (a) ot the Act. 
Mr. R. Subbaraj, learned counsel for the 
respondent would refer to the dictum in 
Henning v.Church of Jesus Ghrisil . ThereMormon 
Temple washeld not to be e:empt from the 
rates under section 7 (2) of the Rating and 
Valuation (Miscellaneos Provisions) Act,1955 
because it-was not a place of public religious 
worship which meant public as distinct 
from private worship, but by reason of 
the restrictions on entry was а sanctuary 
of а private nature for Mormons of good 
standing’ for the sacred observances and 
rites that took place there. In the instant 


case, nothing has been brougbt out in еуі- 


dence that apartfiom the ownership claim- 
ed by the particular community, there 
is. any restriction with reference to the wor- 
ship at the said temple by the rest of the 
public. As pointed out earlier, Exhibit 
A-21 categorically avers that during occa- 


“Te (1962) 8 АП E-R, 364, 
MLJ—426 


sions of festival, the deity will be kept for 
the worship of the public. On the facts 
of the case, it is unnecessary to consider 
the ratio of this English decision and express 
any opinion whether any restrictions 1m- 
posed with reference to worship by the 
rest of the public willtake away tbe charac- 
ter of the suit temple from being a place 
set apart for public worsLip. Hence І 
have to hold that the exemption claimed 
under section 83 (1) (и) of the Act is tenable 
and willhave to be upheld. 


5. Coming to the second question as to 
whether section 364 of the Act will form 
а bar to the present suit, I find that the 
lower appellate Court is mostly influenced 
by its finding Оп the first point and has 
held that the bár under section 354 oí the 
Act would come into play. Here,the very 
basis of the levy itself was wrong and there 
is an omission to take note of the exemption 
under section 83 (1) (a) of the Act and in 
that sense there is no substantial compliance 
with the provisions of the Act. As pointed 
Out by a Bench of this Court consisting 
of Ramaswami and Subramanyam,  JJ., 
in Salem Municipal Council v. Subramanian}, 
that in such circumstances, it is open to the 
civil Court to declare tLe levy illegal and 
in fact it is its duty to do so. In view of 
the above position, the bar under section 
354 of the Act would not come into play 
at all, since I have held that the suit 
temple will fall witLin tLe category con- 
templated under section 83 (1) (a) oi t e 
Act. 


6. As 2 result, the second appeal is allowed. 
The judgment and decree of the lower 
appellate Ccurt are set aside and those 
of the first Court are restcred. The parties 
are directed to bear their costs throughout. 


R.S. Appeal allowed, 


—— —À 


PENES нЕ —— 
1...(1958) 1. M.L.J. 217: LL.R.(1958) Mad, 
950: (1958) 71 LW. 232, 
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N THE HIGH COURT OF JUDI. 
CATURE AT MADRAS. 


PresenT :— V. Balasubrahmanyan, ў. 


Govinda Gowder and others 
Petitioners* 


v, 


Deenappa Gowder 
.. Respondent. 


Tamil Nadu Qultivating Tenants (Payment of 
Fair Rent) Rules, rule 10— Fixation of fair rent 
— Application by landlord — Fair rent fixed by 
R:nt Gourt — Appzal to Rent Tribunal both by 
landlord and tenant — R:mand by Rent. Tri- 
bunal to R nt Court on ground of failure of land- 
lord to produc: Guzette notification regarding 
mark:t value of the produce, — Revision by land- 
lord against remand — Status of Rent Tribunal 
— Scop: of enquiry by the Tribunal — Remand 
set asid? with direction to Rent Tribunal to go 
into all the dtails. 


A landlord owning 1.90 acres of land filed 
а petition before tle Rent Court for fix^tion 
of fair rent under section 9 (1) of the Tamil 
Nadu Cultivating Tenants (Payment of 
Ftir Rent) Act, 1956. The Rent Court fixed 
tne fair rent after an enquiry. Against this 
both the landlord and tenant filed appeals 
before the Rent Tribunal. Tle Rent Tri- 
bunal after hearing both the parties set 
aside the order of the Rent Court and re- 
mianded the matter for fresh enquiry. The 
principal reason for thisremand was that 
the landlord had failed to produce the 
Gazette notification regardirg the market 
value of the produce durirg the relevant 
period and he '.a4 also failed to ex^mine 
anv of tl.e landowners of adjacent lands. 


On revision by the landlo-d before the. 


Hig: Court against the remand o-der con- 
tending thatthe Rent Tribunal should 
have gone into the details. 


Held: The Rent Court and the Rent 
Tribunal under the Madras Act XXV 
of 1955, тоу thstanding that their names 
have 2 judicial ring 2bout them, are not 


————-—————————————— 


# Q,K, P. Nos, 3200 and 3201 of 1978, 
« 4th February, 1981, 
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even pseu'do-Courts. Havingregardto the 
nature of their power and to the avowed 
objectives of tl.e Act, tbeir jurisdiction is 
more of an administrative nature ihan of a 
judicial nature. Wl.ile it тау be proper to 
bring the inquiry into fair rent within 


cial" inquiry tle  empl.2sis must be 
more on tle ''qu2si" tlan on ‘‘judicial’’, 
` [Рата. 5]. 


Fair rent under the Act had to be fixed 
by the Rent Court or by the Rent Tribunal 
as tl.e case тау be,in terms of the formula 
laid down by section 4 of the Act. Under 
Rule 10 of tl.e Тарі! N2du Cultivating 
Tenants (Payment of Fair Rent) Rules, 
tle Rent Court or tbe Rent Triburall.ad 
to go into tle accourts of land owners 
intermed aries and cultivat ng tenants, 
whether or rot they were called in evidence 
at the inst@nce of one or other of the pêr- 
ties. If the parties call them to the wit- 
ness-box well and good. Butif they do 
not, it would still be the bounden duty of 
the Rent Court or the Rent Tribunal to 
call for their evidence, if it tl ought it would 
be relevant and it would assist the deter- 
mination of tle іар rent in the given case 


*[Para. 7.] 


The remand mde by tl.e Rent Tribunal. 
in this case was not eitl.er in the proper 
exercise, ог On a proper understanding of 
its function as an appellate authority under 
the Act. The ordet has acctrdingly to be 
set aside. The Rent Tribunal should go 
into the question of fair rent Оп its 
own. It was needless to зау that at the 


rehearing of the appeal, both the 
parties would be at liberty to place 
before the ‘Tribunal such further 


materials as they mighttnink fit. Whether 
or not they so do, the Tribunal was under 
а duty to go into the question bringing 
to bear allits pcwers both under tke 
Act 2nd under the statutory Rules. 

: [Para. 8.) 


Petition under section 6 (b) of Tamil Nadu 
Cultivating Terants Protection Act XXV 
of 1955, praying the High Court to revise 
the order of the Rent Tribunal (Principal 
District Munsif) Coimbatore, dated 17°}. 
June, 1978 and mde in R.A.Nos. 2and 1 of 
1977 respectively P.R. No, 1 of 1975) dated 


it] 


GOVINDA GOWDER y. DEENAPPA GOWDER (Bzlasubrohmanyas,, Ӯ.) 
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22nd January, 1977, Rent Court (Tahsildar), open to the Rent Tribunal constituted 


Avanashi.. 


S. Palaniswami, P. Navaneetam and K. Soun- 
dararajan, for Petitioners, 


G. M. Nathan, М.В. Dominique, С. Ramana- 
thin and §. Ettika, for Respondent. 


The Court delivered the following 


Торсмемт.— These revisions have been 
brought before tlis Court under section 
11 of the Tamil Nadu Cultivating Tenants 
(Payment of Fair Rent) Act, 1956. The 
petitioner is the landlord of 1.90 acres cf 
land which is classified under section 4 
(1) (iii) of the Act. The landlord and 
tenant had an agreement for eleven years 
which was executed in the year 1952.Under 
that agreement the tenant has to pay 
the rent by cash of Rs. 305/ per year. It 
would appear tnat the tenant had paid 
rent in advance for the entire period of ele- 
ven years, Nevertheless, the landlord had 
filed а petition before the Rent Court 
for fixation of fair rent under section 9 (1) 
of the Act. This petition was resisted 
by the tenant. In his petition, the landlord 
claimed that tne fair rent for the land would 
be Rs. 3,900/- per annum. The tenant 
opposed the application maintaining that 
the fair rent cannot be charged at anything 
above Rs. 305/- per annum. The Rent 
Court conducted on enquiry and ultima. 
tely fixed the fair rent at Rs. 1,100 /-. 


2. Against tris determiration, bott the 
tenant and the landlord filed appeals be- 
fore the Rent Tribunal. The Rent Tri- 
bunal after hearing the parties, set aside 
the order of the Rent Court and remanded 
the matter for fresh enquiry. The 
principal reason for thistemand was that 
the landlord had failed to produce the 
Gazette notification regarding the market 
value of the produce du-ing the relevant 
period and he had also failed to ex^mine 
any of the landowners Of adjacent lands. 


3. In this revision brought by the lendlord, 
Mr. Palanisw? my, his learned counsel, sub- 
m tt^d thattheL2ndT-ibural had completely 
misconceived its role аз an appellate 
autho ity under the Act, when it desisted 
from going into the matter in appeal 
on me“its, but preferred to remit the case. 
Learned counsel submitted that it is not 


under the Act to be entering upon the 
determination of fair rert merely for tl.e 
reason that the District Gazette carrying 
the fipures relating to average market 
Prices of the produce had not been pro- 
duced by the landlord at the hearing. 


4. 1 quite agree with this point of criti 

cism made by learned coursel. Feir rent 
under the Act Las got to be fixed by tl.e 
Rent Court or by the Rent Tribural as tle 
case may be, in terms of the formula leid 
down by section 4 of the Act. As І earlier 
mentioned the land in question in the pre 

sent case is of a category, which falls unaer 
section 4 (1) (ii). This mears tl.at tle feir 
rent for the land is to be fixed as equivelent 
t033 1/3 per cent.of the norme? | gross produce 
or its value in money. Normal gross pro 

duce in respect of any land is defired ur der 
the Act to mean tke produce wl ich would 
be obtained, if the rainfall and tl.e seascrs 
were Of а normal character, from lards 
of the same class as the land in questior, 
similarly situated and possessing similar 
advantages. In order to enable the rert 
Court andthe Rent Tribural to cetcrm're 
the fair rent for any lard on tke above bacis, 
the. Leg'slature had made appropr’ate pro. 
vision in the Act. It had also empowrred 
the rule-making authority to lay cowr 
guideline- in this regard in Rules to be 
prescribed for the purpose. Section 12 of 
the Act, for instance, m2kesit the duty of the 
District Collector to publish the ave age 
market prices of the mein crops of the dis- 
trict, four times а year, in Jenuary, April, 
July and October, the average market prices 
being related to the preceding three mor ths 
on every Occasion of publicetion. Tle 
relevant rules framed by the State Goverr- 
ment under the Act, called tle Tesril 
Nedu Cultivating Teraris (Pevmert of 
Fair Rent) Rules m? ke more elabore te po 

virion for erabling tke Rert Corrt end 
Rent Tribural to determ'ne ike feir rert 
in particular cases by reference to relevent 
dete. The Rules also confer requisite 
powers on the Rent Court and Rent Tri- 
bural, by the exercise of which, they could 
getat the relevart date and informaticen 

Rule 10 of the Rules provides tat for ce- 
term'ring the rorme] gross produce, wl.ich 

has tO be ascertained for tke fixation Of 
fair rert, tke Rent Court and tke Rert 
Triburi@l may take into consideration suck 
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things as the soil of the land, the classifi- 
cation of the land, the normal or standard 
Outturn of paddy and other produce аз 
adopted in the latest land settlement. The 
same Rule further provides that the Rent 
Court or the Rent Tribunal. may take into 
consideration. 


(а) the Government records containirg 
season апа crop reports and rainfall] ac- 
counts: 


(Б) the accounts of landowners, inter- 
mediaries and cultivating terants włer- 
ever 2vailable for similar lands enjoying 
similar advantages ; 


(c) the oral or documentary evidence 
adduced by any Of the interested parties 
and decrees of civil Courts. 


Rule 15 of the Rules lays down, how апа 
in what manner the District Collector 
should arrive ät the average market pricés 
of the m2in crops Of his district. Rule 
15 (1) (ii) insists that copies of the notifi- 
cation published in the DistrictGazette 
containing the average market price Of the 
district’s main crops,tel) be kept in the 
office of the Rent Court and the Rent Tri- 
bunal concerned. Apart from the mate. 
rials and sOurces Of materials available to 
the Rent Courts and Rent Tribunals, rule 
3 emnOwers both these authorities, in the 
exercise Of their discretion, to enter upon 
any land,2nd inspect and do any act there- 
on which, in thei: Onirion, would fw ther 
the enquiry. In particular, both those 
aut o-iti s have power to cut and thiash the 
crops on апу land and weigh Ог measure 
the proauce, with а view to estimating the 
capabilities Ofthe soil. The Rent Courtand 
the Rent Tribunal also have such powers 
asa civil Court m2y have in the trial 
Of & suit or an appeal, as the case may be, 
with particular reference to the iss arce 
and service Of summons, ex*mination of 
parties, production of documents, rectifi- 
cation Of apparent errors in the orders and 
the like. 


5. A fair understanding of the nature of 
the enquiry to be undertaken by the Rent 
Court in the first instance and by the Rent 
T ibunal in appeal, in the matter of fixa- 
tion of fair rent às provided for under tle 
Act, shows that the inquiry partakes to a 
certain extent, of tne character of what is 
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$^lled by American leg@l writers as an 
adversary proceeding. Necess@rily, there 

fore it will have to have the trappings of 
2 legalcontroversy between tw9 contestants. 
But then the rules mke it quite clear that 
the be all and'end all.of the power, both 
of the Rent Court and Rent Tribunal, is 
to fix a fair rent on the basis ofal] available 
and relevant data, Both the statute and 
the statutory rules have been made to the 
end that those two authorities are supplied 
with such data without the inhibitors of 
any formalisms Of procedure cluttering up 
the enquiry. The provisions relating to 
the furnishing of figures of average market 
prices ofthe main cions of a district 
gazetting them in the district Gazette and 
m^kirg available the copies of the District 
Gazette to tre Rent Court and Rent Tri 

bunal, have all get to be understood only 
fromthe standpoint that the task of those 
two authorities is essentially to get at 
the requisite materia] to arrive at the fair 
rentin the given case. While the geresis 
of the proceedings for fixation of fair rent 
is an annlication either by the lardlord or 
by the tenant, tke subceqrert engriry as 
such cannot be likened in all resnect: to a 
judicia] proceeding before a comman law 
Court. Nor can the Rent Court or even 
the Rent Tribur2] make themrelves into 
the very images of presiding officers of 
judicial triberals. It is sometimes said 
in legal writings that  quPsi-ivdicia] tri 

bura!s Fave the trannings of a Court with. 
Ont their beire, in the true serse, Comte 
of law. І should like fo say that tke Rert 
Court 2nd the Rent Tribural under this 
Act, notwithstanding that their names 
have а judicial ring about them, are not 
even pseudo-courts. Having regard tol 
the nature of their power and to the avowed 
objectives of the Act. T should think that 
their jurisdiction, if Y car describe it so, 
is more Of An Administrative character thar 
ofa judicial nature. Wrile it mav be proper! 
to bring the inquiry into fair rent under 
the Act within the generic classification 
of “quasi judicial’? enquiry, the emphasis 
must be more on the ‘quasi’ than оп the 
*judiciaT. 


6. It is in this light that the justification 
for the remand in this case tas to be 
judged. 1 had earlier mentioned tnat.tne 
Rent Tribunal had remanded the whole 
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case for no other reason than that tbe land- 
lord, for his part, did not produce before 
the Tribunal the District Gazette containing 
the data of market prices. I dare say the 
Rent Tribunal itself could have had access 
to the Gazette for’ tbe mere asking — 
from its own library. This apart, finding 
fault with the landlordfor not producing 
а copy of the Gazette is,in my judgment, 
an act of the Rent Tribunal whick js foun- 
ded on a thoroughgoing misconception of 
what its role is under the statuto: y scheme of 
things. I like to imagine that there might 
not have been even a remote possibility of 
a misconception of.this kind occurring if 
the Tribunal had been recruited from a 
cadre. which is.non-judicial. As it happens, 
howeyer, the Act demands that Rent Ti- 
bunals be recruited from the judicial cadre 
at the District Munsif level. It might 
well be that the particular incumbent of 
the Rent Tribunal in this case could not 
shake off his judicial upbringing even whise 
sitting as a Tribunal, and might by sheer 
habit, bave presided Over the inguiryasif it 
were a court proceeding. It is even likely 
that the presence of lawyers in the appeal 
andtheir manner of present? tion ір} t have 
created the illusion of Court proceedings 
and infused а Courtatm sphere to the entire 
appeal hearing. But lawyers have a right 
of audience both before cOurts and before 
tribunals and what makes a court 
is not the throng of lawyers before it, but 
its own inherent judicial quality and the 
‚ legal sanctions behind its authority. White 
I find nc objection whatever to a Rent 
Tribunal or to a Rent Court b-inging to 
bear a judicial approach, please let them 
remember always that theyare there to fixa 
fair rent and not decide a law suit. 


7. The other reason which tke Rent Tri 
bunaladvanced for the remand was that the 
landlord had not called in the testimony 
of neigh bouring property-Owners and culti- 
vators Of adjacent lands. Нее again, I 
do not think the Rent Tribunal, same as 
the Rent Court, should have felt handi- 
capped for lack Of the evidence Of such 
witnesses. T have earlier referred to Rule 
10 of the relevant Rules, under which the 
Rent Court or the Rent Tribunal kas got 
to take into consideration not merely the 
oral and documentary evidence adduced by 
the parties interested but, must itself take 


GOVINDA GOWDER V. DERNAPPA GOWDER (Brlasubrahmanyan, jJ 


205 


note of (a) the Government records, (P) 
theaccountsof landowners, intermedias ies 
and cultivating tenznts wherever available 
for similar lands enjoying similar advan- 
tages. Under tlis Rule the Rent Court 
or the Rent Tribunal kas got to go into 
the accounts of landowners, intermediaries 
and cultivating tenants, whether or not 
they are called in evidence at the instance 
of one or other of the parties. If the parties 
call them to the witness-box well and good. 
But if they do not, it wOuld still be the boun- 
den-duty of tne Rent Court or the Rent 
Tribunal to call for teir evidence, if it 
thinks it would be relevant and it would 
assist the determination of the fair rent in 
the given case. 


8. Та, therefore, satisfied tl.at the reman 
m?de by the Rent Tribunal in this case is 
not either in the proper exercise, Or on 2 
proper understanding, Of its function as an 
appellate aythority under the Act. I 
accordingly set aside that order and direct 
the Rent Tribunal to go into the question 
of fair rent On its Own. It is needless to 
say that at the time of the rehe@ring of the 
appeal, bot). the parties would be at libert 
to place before the Tribunal such further 
m?terials 2s they may think fit. Аз I| 
earlier mentioned, whether or rot they doso, 
the Tribural is under a duty to go into the 
question bringing to bear all its pOwers 
both under the Act and under the statutory 
rules. 


9. One other matter wl3ch wes raised 
before me in the course of the heayirg of 
this revision was a bout theapplic@tion which 
the ten2nt in this case had preferred before 
the Rent Court, apparently, under section 
5 (2) ofthe Act for revisior oftherent.. Te 
order of t.e Rent Tribvral shows tlat the 
szid apnlicatior Jad rot Jada cl?rce of 
being dealt м1]. by t}.e Rent. Court: Herce 
the Tribunal lad given appropriate direc- 
tions to the Rent Court to hear and deter- 
mine that application. I think what the 
Rent Tribunal did was correct. The pen- 
dency of proceedings for fixation of fair 
rent before the Rent Tribur@l car be no bar 
to the Rent Court’s goirg into the merits 
of the applicatior fiec by the ter@rt forre- 
vision Of rent under sectior 5 (2) cf the 
Act. This part of the directior of the 
Rent Tribunal wouldhave to be retained. 
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For the rest, as I earlier directed, the order 
Of the Rent Tribun?l is set aside апа the 
Rent Tribuna] will have to hear 2nd deter- 
mine afresh both the appeals before it 
nz., F.R. А. No. 1 Of 1977 and F.R. A No. 
2 of 1977. There will, however, be no order 
as tO costs, 


5.7. Revision allowed' 


——— — as 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present:— V. Ratnam, J. 


Laksh miammal and another 
Pe titione rs* 
v. 


V. К. Sivasubramaniam Respondent. 


Tamil Nadu Buildings (Lease and Rent Control) 
Act (ХУШ of 1960) as amended by Act (XXIL 
of 1973), sections 10 (2) (1) and 14(1) (b) 
— Petition for eviction— Tenant dying during pen- 
dency of  frtition— Application by. landlord to 
impl:ad the legal representatives, filed within 
thirty days from the date of knowledge, of death 
of t:nant — L*gal representatives alleging that 
pitition was filed b yond time— Obj ctions 
overruled and pitition allowzd — Appzal by l^gal 
repres ntatives to Appellate Authority dismissed 
— R vision to the High Gourt — Legal repre- 
sentative's rights not affected— Order procedural 
only to assist landlord to continue eviction 
petition. 


Held, thatin the instant case, the petition 
for bringing the legalrepresentatives of the 
tenanthas been preferred within one month 
from the date of tJ.e knowledge of death by 
the landlo:d. Under these circumstances 
the application fi'ed by the landlord was 
perfectly in time and rightly ordered as 
well, [Para. 4] 


The order in the present case is also merely 
p'ocedural in that it assists the landlord to 
continue the proceedings for eviction already 
initiated by im and does notinany manner 
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affect any of the rights of the legal repre- ` 
sentatives, [Рата. 8.] 


Cases referred to:— 


Central Bank of India Limited v. Cokul Chand, 
(1967) 2 S.G.J. 828:(1967) 1 S.C. R. 310: 
А.Т.К. 1967 S.C. 799; Gant Singh Gill v. 
Shanti Devi, (1968) 1 S.C.J. 370: (1967) 3 
S.C.R. 59: А.Т.К. 1967 S.C. 1360; Ram 
Charan Das v. Hira Nand, A.Y.R. 1945 Lab. 
298. 


Petition under section25 of the Tamil Nadu 
Buildings (Lease and Rent Control) Act 
XVIII Of 1960 as amended by Act XXIII 
of 1973 praying the High Court to rev's^ the 
Decree of the Court of the Subordinate 
Judge, Coimbatore dated 14th December, 
1979 and mde in R.C.A. No. 144 of 1979 
(RCOP No.506 of 1976, Additional D.M.C. 
(Rent Controller), Coin batore). 


S. Palanisamy, for Petitioners, 
P. Pandi, for Respondent. 
The Court made the following 


OnnzR.— Thisis a revision at the instance of 
the legal representatives of the deceased 
tenant in R.O.C.P. No. 506 of 1976 filled 
by the respondent herein for an order of 
eviction under sections 10 (2) (1) and 14 
(1) (6) of the Tamil Nadu Buildings( Lease 
and Rent Control) Act XVIII of 1960, as 
amended by Act X XIII of 1973 (hereinafter 
referred to asthe Act). The respondent 
initiated proceedingsforan order òf eviction 
against one К. P. Subramaniam who was 
originally a tenant in occupation of the 
premises. During the pendency of tre pro- 
ceeding К. Р. Subramaniam was reported to 
have died on 2nd September, 1978, 2nd the 
respondent claimed t].athe became aware 
of the death: of K. P. Subramaniam only 
on 7th September, 1978, and therefore 
the respondent filed эп Application 
in LA. No. 2540f1978 in R.C.O.P No. 506 
of 1976 for impleading the petitioners herein 
as the legal representatives of deceased 
Subramaniam with a view to further pro- 
secute the proceedings for eviction initia- 
ted bv kim. Ti.at application was re- 
sisted by the petitiorersherein on the ground 
that’ K. P. Subramaniam died on Ist 
September, 1978, and: when the applica- 
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tion for eviction waspOsted on 2nd Sep- 
tember, 1978, that 
to the court 2nd therefore the respondent 
had knowledge of the death ot Subrama- 
niam even then and tbe application for 
imple2ding the petitioners as the legalrepre- 
sentatives was filed after the period of 
limitation was ove: and tl.at such ап appli- 
cation withoytimpleading other heirs of 
deceased Subramaniam is also not main- 
tainaple. 


2. The learned District Munsif, Coimba- 
tore who enquired into this app.ication, 
found that trough the death of К. P. Sub- 
ram?niaàm migl.t have been' reported before 
cOurton 2nd September, 1978, yet, ithad not 
been established that therespondent, who is 
a permanentresident of Madurai, had be- 
come 4w%re of the death of Subramaniam 
even On that date and therefore there was 
nothing imp-obable in the claim of. the 
respondent t].at Һе became aware of the 
death of К.Р. Subramaniam only on 7th 
September, 1978, and the filing of the appli- 
cation on 5th: October, 1978, within thirty 
days from tbe date of knowledge of the death 
of K.P. Sub-àm?niam would be quite in order. 
It was also further found that even on the 
footing that the respondent came to know 
of the death of K. P. Sub-amtniam on 2nd 
September, 1978, there was only a delay of 
three daysin filing the applicationto bring 
On record the legal ren-esentatives of deceas- 
ed Subramaniam and that could be excused 
having regard to the circumstance that 
the respondent is a permanent resident 
of Madurai. As regards the objection that 
there are other legal representatives who 
have to be impleaded, the Rent Controller 
held that they are not shown to be in posses- 
sion of the demised premises 2nd therefore 
need not be impleaded as parties to the 
application for eviction. ^ Consequent to 
tbese conclusions, the 2pplication filed by 
the respondent to implead the petitioners 
as the legal representatives of deceased 
Subràmaniam was ordered. Agerieved 
by this the petitioners preferred an appeal in 
R.C.A. No. 144 of 1979 before the appellate 
authority (Sub-Court, Coimbatore). The 
Appellate Authority held that the Rent 
Controller wasa functionary under the 
provisions Of the Act with inherent powers 
and that there was no inordinate delay in 
bringing on record the legal representatives 
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of deceased Subramaniam and that іп such 
circumstances the Rent Controller had ex- 
ercised his power- in bringing оп record 
the petitioners as legal répresentatives 
rightly and therefore no ground for inter- 
fering with that order had peen made 
Out. On this conclusion, the order of the 
Rent Controller impleading the petitioners 
as the legal representatives Of deceased 
Subramaniam was upheld and the appeal 
was dismissed. It is the correctness of this 
Order that is challenged in this civil 
revision petition, 


3. Mr. S. Palaniswamy, 
counsel for the petitioners contends that 
the fact that K. P. Subramaniam the 
Original tenantdied was brought to the 
notice ofthe court even on 2nd September, 
1978, and the application for bringing on 
record the petitioners as legal representa - 
tives was filed on 5th October, 1978 long 
after the expiry of the period of thirty days 
provided for that purpose and that applica- 
tion was, therefore, out of time. It is also 
the further contention of the learned counsel 
for the petitioners that powers under 
section 5 ofthe Limitation Act, 1963 carnot 
be exercised by the Rent Contro'ler ог by 
the appellate ayt,.orjty and therefore the 
Application filed by the respondent to bring 
оп record the petiioners as the legal rep- 
resentatives Of deceased K. P. Suhrama. 
niam snOuld have been dismissed by the 
Courts below. On the otber hand, the 
learned counsel forthe respordent cortends 
thatitis notin dispute that the respondert 
is 4 resident of Madurai and even on the 
footing that the factum of the death of 
K. P. Subramaniam was made available to 
tke Court on 2nd September, 1978, that 
does not mean thattherespondentimmedi2- 
tely became 2 ware of it and the probabilities 
аге such that onlyafter the counsel for the 
respondent communicated it to the respon- 
dent, he became aware ofthesame and 
therefore the respondent became aware of 
the death of K. P. Subramariam only on 
7th September, 1978 and therefore the 
application to bring on record the legal 
representatives filed by the respondent on 
Sth October,1978, would be well within time, 
the same having been filed within thirty 
days from the date of knowledge of the 
death of the tenant, 


the learned 


ang 
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4. «t may bethat the death of K.P. Subrama- 
niam,tl.e original tenant was brougl.tto the 
notice of the court even on 2nd э ор 
1978. But even 80, іїіѕ not established that 
the respondent became immediately aware 
of the death of K. p. Subramaniam. It is 
not disputed that the respondent is a perma- 
nent resident of Madurai. If that is 80, 
in the absence of anything to establish 
that the respondent was present in cOurt 
on 2nd September, 1978, and therefore he 
became aware of the death of the tenant 
even on that date, it is not improbable that 
the respondent had known about the death 
of the tenant only through bis ccunsel some 
time after the death was reported to court. 
The definite stand taken by the res- 
pondent in the affidavit filed їп support 
of Т.А. No. 254 of 1978 is that the death 
Of Subramaniam was reported on 2nd 
September,. 1978 of which he became 
aware on 7th September, 1978 only. 
It has not heen, іп any manner establisl.ed 
that the. respondent became aware of the 
death of Subramaniam earlier to 7th Sep- 
tember,.1978. Rule 25 ofthe Rules framed 
under tbe Act provides that every appli- 
cation for makingthe legal representative 
Gr representatives Of a deceased person, 
party toa proceeding under the Act, shall be 


preferred within one month fromthe date of ’ 


the death of the person .concerned or the 
date ofhaving knowledge ofthe death of the 
person, cOncerned. In the instant. сазе as 
alrea dystated,the petitioner has been prefer- 
red within one month from the date of know- 
ledge ofthe respondent as regards the death 
of K. P. Subramaniam. Under these cir- 
cumstances, the application filed by the res- 
pondent to bring on record the petitioners 
as the legal representatives of -deceased 
K. P. Subramaniam was perfectly in time 
and rightly, ordered as well. З 


5, There is yet another manner in which 
the matter might be viewed. The appli- 
cation. filed. by the respondent herein was 
only to bring on record the petitioners as 
the legal representatives of deceased K. P. 
Subra maniam in order to enable the respon- 
dent to assist the further prosecution of the 
petition for eviction now pending and this 
had been done only with a view to regulate 
the -procedure and hence does not,.in an: 

manner, affect any right or liability of the 
petitioners. In the Gentral Bank of India 
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Ltd. v. Gokul Ghand! the question of the 
maintainability of an appeal against an 
interlocutory order under tke provisions 
of Delhi Rent Control Act came up for 
consideration before the Supreme Сои, 
In that case, in a pending application for 
eviction, the tenant made an application 
for tne appointment of а commissioner to 
visit the property in question and also 
to prepare а plan in relation to the premises. 
That application was rejected by the Rent 
Controller against which an appeal was 
filed to the appropriate appellate authority 
who rejected the appeal holding that no 
appeal lay frcm the order of the Rent Con- 
troller under section 38 (1) Of the Delhi 
Rent Control Act, 1958. The High Covrt 
also agreed w.th the decision of the 
Tribunal. On appeal by special leave, the 
Supreme Court }.ad to consider the, question 
.whether an appeal lay to the Tribunal 
under section 38 (1) of the Dell.i Rent Cont- 
rol Act. Section 38 (1) of that Act read 
as under: | 
“An appeal shall lie from every order 
of the Controller made under this Act 
to the Rent Control Tribunal (herein- 
: after referred to as the Tribunal) con- 
sisting Of one person only to be appoin- 
‘ted by tne Centra] Goverr ment by noti- 
fication in tne Official G-zette’’. ` 


6. Toe Supreme Court, while interpret- 
ing section 38 (1) Of the Act referred to 
above, was Of the view that a right of appeal 
is given to а party who is aggrieved by some 
Order -which affects his right or liability 
and that in the context of section 38 (1), 
the words ‘every order of tke Contrciler 
made under this Act? do not include me- 
rely procedural interlocutory orders not. 
affecting the rights or liabilities of tke 
party and therefore they cannot be appealed 
against. In this connection, the Supreme 
Court stated thus: ‘ 
“Ina pending proceeding, the Controller 
m2y pass many interlocutory orders under 
sections 36 and 37,such as orders regarding 
the summoning of witnesses, discovery, pro- 
duction and inspection .of documents, issue 
of à commission for exemir2tior ој: wit- 
,nessés, inspection of premises. fixirg a 
date of hearing and the admissibility of a 
document or.the relevancy of a question . 





1. (1967).2 8.С.]..828: (1967) 1 8.C,R,-8103- 
AIR. 1967 S.G, 799 
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All thése interlocutory orders are steps 
taken towards tbe final adjudicaticn 
and for assisting the parties in the pro- 
secution Of their cases in the pending 
proceeding; they regulate the procedure 
Only and do not affect any 1ight or liabi- 
lity of the parties. The legislature could 
not have intended that the parties would 
‘be harassed with endless expenses and 
delay by appeals from such procedural 
Orders. It is Open to any party to set 
forth the error, defect or irregularity, if 
апу, in such an order as a ground of 
objection in his appeal from the final 
Order in the main proceeding. Subject 
to the aforesaid limitation, an appeal 
lies to the Rent Contro] Tribunal trom 
every Order passed by the Controller 
under the Act. Even an interlocutory 
order passed under section 37 (2) is an 
order passed under the Act and is subject 
to appeal under section 38 (1) provided 
it affects some right or liability of any 

ty. Thus, an order ofthe Rent Con. 
troller refusing to set aside an ex parte 
order is subject to appeal to the Rent 
Control Tribunal". 


7. Ultimately, the Supreme Court held 
that the order refusing toissue aClommission 
for inspection and preparation of tle plan 
was à mere prOcedural order not affecting 
the right or liability of the party and me- 
rely constituted a step for assisting the 
parties to prosecutetbeir case and therefore 
was not appealabie. 'To similar effect is 
the decision in Bant Singh Gill v. Shon ti 
Огой. The question that arose there was 
whether the rejection. of an application to 
record the abatement of the suit and the 
continuance of the suit was an order of 
such à nature against which an appeal 
could be filed under section 34 of the Delhi 
and Ajmer Rent Control Act, 1952. It 
was contended before the Supreme Court 
that the word ‘Order’is used in section 34 
without any limitations with the exception 
that it must be an order of a Court passed 
under the Act of 1952. Repelling this tre 
Supreme Court referred to the decision 
in tke Central Bank of India Lid. у. Gokal 
Chand2 and observed as follows: 


samm E ———— 
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"All that was done by the application 
presented by the appellant on the 13th 
March, 1961, was to ;aise а preliminary 
issue about the maintainability of the 
suit on the ground tnat the suit had abated 
by virtue of section 50 (2) of the Act of 
1958.  'The Court went into that issue 
and decided it against the appellant. 
If the decision had been in favour cf the 
appellant and the suit had been dismiss- 
ed, no doubt there would have heen a 
fina] order in the suit having the effect 
of à decree (see the decision of the Full 
Bench of the Lahore High Court in 
Ram Gharan Das v. Hira Nand!). On the 
Other hand, if as in the present case, it 
is held tbat the suit bas not abated and 
its tria] is to.continue, there is no final 
Order deciding the rights or liabilities 
Of the parties to the suit. The rights 
and liabilities have yet to be decided 
after full trial bas been gone through. 
The decision by the Court is only in the 
nature of a finding on a preliminary 
issue on which would depend the main- 
tainability of the suit. Such a finding 
cannot be held to be an order for pur- 
poses Of section 34 of the Act of 1952, 
and, cOnsequently, nO appeal against 
such an order would be maintainable.’’ 


8. The order in the present case is also 
merely procedural in that it assists the 
respondent to continue the proceeding for 
eviction already initiated by lim and does 
notin any manner affect any of the rights 
of the petitioner. Consequently, it must 
be held that the appeal filed by the 
petitioners before the appellate authority 
was not cOmpetent and consequently the 
civil revision petition would also equally 
be incompetent. Even so, since it has 
already been held that the respondent had 
taken necessary steps to bring on record 
the petitioners witlin time, no case for 
interference with the order of the Rent 
Controller is made out. The ordei of 
the Rent Controller therefore is perfectly 
correct and does not merit any interference. 
The civil revision petition fails ard is dis- 
missed. 


No costs, 


R.S. ———— Petition dismissed. 


LT NE DY SS лә — 
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IN: THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—P. R. Gokulakrishnan, О -СЈ. and 
P. Venugopal, J. 


N. Kailasam Appellant* 


v. 


The Secretary to Government to Tamil 
Nadu (Cinema), Fort St. George, Madras-9 
and others Respondents. 


Tamil Nadu Cinemas (Regulation) Act (IX 
of 1955), section 11—Semt-permanent theatre 
—Construction of — Grant of no-objection 
certificate — Time given for construction — 
Theatre not constructed within time—Exten- 
sion of time applied for and granted —Grant 
of extension questioned — Power under sec- 
tion 11, a continuing power—Extension per- 
missible, no need to hear third parties. 


The power under section 11 of the Tamil 
Nadu Cinemas (Regulation) Act, will not 
get exhausted with the grant of one exemp- 
tion and it is a continuing power. There is 
no need for -giving an opportunity to any 
third party before such grant of exemption 
by the Government under section 11. 

ue 1" [Para. 10.] 
The fact that in the first order granting 
exemption it is stated that no extension of 
the period of execution will be granted on 
any account and that the third respondent 
will have to apply afresh for a no-objection 
certificate, cannot restrict the powers of the 
Government under section 11; nor will such 
condition give any right in favour of any 
third party. [Para. 9.] 


Cases, referred to:— 


Shanmugham v. Arumugham, (1960) 1 M.L. 
J. 66: I. L. R. (1959) Mad. 376: (1960) 
M.L.J. (Crl.) 44: 72 L.W. 235; Shanmu- 
gham ' Chettiar v. Somasundaram, (1970) 2 
M.L.J. 245. 


Appeal under clause 15 of the Letters Patent 
against the order of Mr. Justice Mohan, 
dated 16th September, 1980 and made in 
the exercise of the Special Original Jurisdic- 


8th Ap-il, 181; 





* үү р, No, 697 of 1980. 


` fuk MADRAS LAW JOURNAL ёро в 


[158 


tion of the High Court in- Writ Petition 
No. 5153 of 1980 presented under Arti- 
cle 226 of the Constitution of India to issue 
a writ of certiorari calling for the records 
of the first respondent in G.O. Rt. No. 2744, 
Home (Cinemas) Department dated 18th 
July, 1980, and quash the same. 


S. Govind Swaminathan, for N. 5. Swami, 
V. Vibhishahan and K. Madhavan, for 
Appellant, А ў 


К. Govindarajan, for Government Pleader, 
for Respondents Nos. 1 and 2. 


C. R. Pattabhiraman, for M. Kalyanasunda- 
ram and B. Venugopal, for Respondent 


No, 3. 
The Order of the Court was. made by 
Gokulakrishnan, O.CJ.—The Petitioner in, 


W.P. No. 5153 of 1980 is the appellant 

herein. The appellant filed the writ petition 

for quashing the order passed by the first res- 

pondent herein in G.O. Rt. No. 2714 Home 

(Cinemas) Department, dated 19th July, 1980. 

The short facts of the case are as follows :— 

The third respondent herein applied for a no- 

objection certificate to put up a semi-perma- , 
nent theatre in Viralimalai. On 29th March, 

1975, the Collector of Pudukottai granted a . 
no-objection certificate to the third respon- 
dent. As provided for in the no-objection 
certificate, the third respondent ought to have 
completed the construction of the semi-perma- 
nent theatre in the site for which the no- 
objection certificate was given, on or before 
29th March, 1978. The third . respondent 
did not complete the construction within that. 
time and he applied to the first respondent 
for extension of time. On-14th December, 
1977, the appellant herein applied to the 
Collector for grant of a no-objection certifi- 
cate to put up a permanent theatre in the 
survey number referred to by him. The 
appellant has also filed objections before the 
Government that the third respondent herein 
shóuld not be given any extension of time 
and that the State Government has no power 
to accord such extension. However, the first 


respondent, by: С.О. 2770, Home (Cinemas) . 


Department, dated 27th July, 1978, exercising 
powers under section 11 of the Tamil Nadu 
Cinemas (Regulation) Act, 1955 (hereinafter 
referred to, in this judgment as the Act) ex- 
tended the period by two years and directed thé 


" . 
third respondent to complete the construction 
by 28th March, 1980. Questioning this grant 
of extension given by the first respondent the 
appellant herein filed W.P. No. 4891 of 
1979, stating that’ section 11 of the Act does 
not empower the State Government to extend 
the time. The said writ petition is pending. 
In the said writ petition, interim stay was 
granted on 18th December, 1978, but the 
same was vacated on 5th February, 1979. 
Even though the third respondent was given 
time upto 28th March, 1980 by G.O. Rt. 

No. 2770, Home (Cinemas) Department 
dated 25th July, 1978, the third respondent 
was hot able to complete the construction due 
to vařious difficulties such as obtaining iron 
and cement permits. Hence the third res- 
pondent again prayed for extension of time. 
Even at this time, the appellant filed obiec- 
tions stating that the State Government has 
no power to grant extension under section 11 
of the Act. Not content with that, the appel- 
lant also filed W.P. No. 3110 of 1980, for 
a writ of prohibition prohibiting the first res- 
pondent from in any manner considering the 
application of the third respondent seeking 
extension of time granted in the no-obiection 
certificate dated 23rd March, 1975, issued 
by the second respondent. 


2. Mohan, J., after observing that the peti- 
tion filed by the appellant herein before the 
Government objecting to the prayer for the 
grant of time fo the third respondent will be 
considered on its merits and suitable orders 
will be passed as expeditiously as possible, 
dismissed the writ petition at the admission 
ч itself, 


The appellant herein filed objections be- 
оге the Government on the strength of the 
order passed in W.P. No. 3110 of 1980. 
The first respondent, without giving any 
opportunity to the appellant passed the Gov- 
ernment Order impugned in the present writ 
proceedings. 


4. Molian, J., after observing that nowhere 
the prior order contemplates hearing of the 
appellant, that it is entirely in the discre- 
tion. of the Government to grant extension 
iffider section 11 of the Act and that such 
extension cannot be questioned, dismissed the 
writ petition, 

5.. Before us, Mr, Govind Swaminathan for 
Mr, Swami the learned counsel appearing for 
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the appellant put forth three contentions. 
The learned counsel submitted that the Gov- 
ernment has.no power to grant under sec- 
tion 11 of the Act any extension of time to 
the time granted in the no -objection certifi- 
cate, that the condition imposed in G.O. Rt. 
No. 2770, dated 25th July, 1978, has not 
been fulfilled by the third respondent and as 
such the Government has no power to extend 
the time granted in the no-objection certifi- 
has the Government power to review its order 
dated 25th July, 1978, and that the appellant 
has not been given an opportunity on his 
objection petition to put forth his contention 
before the Government granted exemption 
under section 11 of the Act. 


6. Mr. Pattabhiraman, the learned counsel 
appearing for the 3rd respondent, submitted 
that the Government has ample power under 
section 11 of the Act to grant exeniption, 
that that power cannot be questioned by way 
of writ petition and that no notice is neces- 
sary to be given to the appellant before such 
exemption is granted. Mr. Pattabhiraman 
further submitted that the appellant is not a 
"persons aggrieved" since he has also got a 
no-obiection certificate for constructing а 
permanent cinema theatre and that the im- 
pugned order is only an administrative order 
which cannot be questioned by way of a writ 
petition. Finally, the learned counsel submit- 
ted that as per section 79-A of the Act, which 
deals with semi-permanent theatre the third 
respondent has .to be considered to be a 
"class" by himself and hence the appellant 
who has got a no-objection certificate to put 
up a permanent cinema theatre, cannot ques- 
tion the order relating to the third respon- 
dent, since he is not a person aggrieved”. 
The learned counsel further submitted that 
the policy and intention of the legislature is 
to have as many semi-permanent cinema 
theatres as possible to cater to the needs of 
the public and therefore the contention as if 
the Government has no powers under sec- 
tion 11 to grant exemption and thereby allow 
the third respondent to complete the construc- 
tion of the semi-permanent cinema theatre, 
cannot be sustained, 


7. The basis on which Mr. Govind Swami- 
nathan attacked the extension of time grant- 
ed to the third respondent for completing the 
semi-permanent cinema theatre is that Form 
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B, which is the form for granting a no- 
objection certificate, specifically states that 
the certificate is valid only'for a period of 
three years. It is conceded by both parties 
that as per the Act, the provisions in regard 
to permanent cinema theatre will equally 
apply to semi-permanent cinema theatre. 
Section 11, according to the learned counsel 
can, give exemption in relation only to the 
provisions of the Act or the Rules made 
thereunder. The impugned order and the 
order, dated 25th July, 1978, according to the 
learned counsel extend. the time granted in 
Form B no-objection certificate. The learn- 
ed counsel further submitted that G.O. Rt. 
No. 2770, dated 25th July, 1978, clearly states 
that no extension of the period of exemption 
will be granted on any account and that the 
third respondent will have to apply afresh 
for a no-objection certificate if he failed to 
complete the construction of the semi-perma- 
nent cinema theatre within the period of two 
years from which date exemption was granted 
in paragraph 1 of that Government order. 
The learned counsel submitted that therefore 
the order which is with reference to a specific 
condition of G.O. Rt. No. 2770, dated 25th 
July, 1978, is beyond the powers of the Gov- 
ernment and that section 11 cannot be invok- 
ed to its aid. 


8. ‘The fallacy in the argument is that the 
learned counsel proceeds as if the exemption 
is in respect of a provision in the Form B no- 
objection certificate. Section 11 does not 
contemplate any exemption in respect of the 
provisions in Form B. If we go through 
G.O. Rt. No. 2770, dated 25th July, 1978, 
it is clear that the Government has exempted 
the site in S. No. 183]1 of Viraliamalai 
Village, Kulathur taulk, Pudukottai district, 
from the condition of no-objection certificate 
in Form B. This means that in respect of 
the site belonging to the third respondent 
-there is no need for a no-obiection certificate 
for constructing a semi-permanent cinema 
theatre. Rule.36 (1) of the Rules made 
under the Act reads as follows :— 


“After consideration of the application 
with reference to the matters specified in 
section 5 (1) of the Act, and the objections 
of the local authority or the police, the 
licensing authority shall grant a no-objec- 
tion certificate in Form “B” or may refuse 
to grant it within one month after the 
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receipt of the remarks of the local autho- 
rity and the police, or within a fortnight 
of the receipt of a further report, where 
such a report has to be obtained. А copy 
of the order shall be conimunicated to the 
applicant and to the persons, if any, who 
have filed objections before the licensing 
authority”. 


The abovesaid rule lays down the. procedure 
for granting no-objection certificate. The 
grant of no-objection certificate is а condi- 
tion precedent for erecting a cinema theatre 
and ultimately the party must apply for licence. 
It is this rule that was exempted by the Gov- 
ernment in G.O. Rt. No. 2770, dated 25th 
July, 1979 and G.O. Rt. No. 2714, dated 
18th July, 1980. This aspect of the under- 
standing is made clear by the impugned 
G.O. which reads as followe: 


"In exercise of the powers conferred by 
section 11 of the Tamil Nadu Cinemas 
(Regulation) Act (TX of 1955), the Gover- 
nor of Tamil Nadu hereby exempts the 
place in S. 183]1 of. Viralimalai village, 
Kulathur taluk, Pudukottai district from the 
condition of  no-objection certificate іп 
Form “В” annexed to the Tamil Nadu: 
Cinemas (Regulation) Rules, 1957, for one 
year from 29th: March, 1980 to 28th March, 
1981, to enable Thiru P. Karuppaiah to 
complete the construction of the semi-per- 
manent cinema theatre and to obtain a 
‘C form licence to run it”. ; 


Thus it is clear that the Government, by its 
order, granted complete exemption for the 
site in question belonging to the third respon- 
dent in relation to obtaining a no-objection 
certificate. The obtaining of  no-objection 
certificate is a pre-requisite, for getting. the 
licence. · There is absolutely no difficulty in 
stating that as per section 11 of the Act, 
which reads as follows:— i 


“The Government may, by order in writ- 
ing, exempt, sübject to such conditions and 
restrictions as they may impose, any cine- 
matograph exhibition or class of cinemato- 
graph exhibifions or any place where a 
cinematograph exhibition is given from any 
of the provisions of this Act or of any rules 
made thereunder’. $ А: 


the State Government has power to grant 
exemption in relation to the rules framed 
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under the Act. ‘Simply because the previous 
Government Order dated 25th July, 1978, 
specified certain limitations in putting up 
constriction, it does not mean that the Gov- 
ernment’s power under section 11 is restricted 
owing to the conditions imposed in the Gov- 
ernment. Order referred to above. The power 
under section 11 is a continuing power and 
does not get itself exhausted with the passing 
of a single order in respect of an individual. 
The order impugned is an independent order 
and that has been passed in exercise of the 
powers conferred under section 11 of the Act. 


9. From the order passed. in G.O. Rt. 
No. 2770, Home, dated 25th July, 1978, it 
is clear that the Government has exempted 
the site in S. No. 183]1 of Viralimalai Village, 
Kulathur taluk, Pudukottai district, from the 
tondition of no-objection certificate ід Form 
B. -No doubt in the said order it is stated 
that the semi-permanent theatre construction 
must be completed within a period of two 
years for which exemption has been granted 
ánd that no extension of the period of exemp- 
tion will be granted on any account. It has 
been further stated in that Government Order 
that the third respondent will have to apply 
afresh for а ‘no-objection certificate. What- 
ever may be the conditions in the first Gov- 
ernnient Order referred to above, the powers 
of the Government under section 11 of the 
Act to grant exemption cannot be restricted 
by such conditions. The said conditions will 
not also give any right in favour of any party 
other than the third respondent. Hence the 
appellant cannot question about fulfilment of 
the condition imposed in the G.O. No. 2777, 
dated 25th July, 1978. As we have observed 
already, the powers under section 11 do not 
get exhausted with the passing of a single 
order by the Government, and it is a continu- 
ing ‘power, and rightly, the Government, by 
their order in G.O. Rt. No. 2714, Home 
(Cinema) Department, dated 18th July, 1980, 
exempted the place in S. No. 183]1 of Virali- 
malai Village, Kulathur taluk, Pudukottai dis- 
trict from the condition of no-objection certi- 
ficate in Form B for one year from 29th 
March, 1980 to 28th March, 1981 exercising 
the powers undér section 11 of the Act. In 
that order it has also been stated that the 
third respondent should complete the construc- 
tion of the semi-permanent cinema theatre 
and obtain a C Form licence to run it. It 
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is this order that is being questionéd in the 
writ petition filed by the appellant. The 
exemption is “from” getting no-objection 
certificate since it is necessary under the Act 
and the Rules made thereunder for a person 
to obtain ‘No-objection Certificate’ before 
constructing a theatre on the proposed site. 
It is only this condition that a person has to 
fulfil under the Act and the Rules, the Gov- 


‘ernment have exempted, which in our opinion 


is within the powers of the Government under 
section 11. The argument as if the condi- 
tion imposed in the certificate in Form B was 
extended by such exemption cannot be accept- 
ed in view of the clear and .categoric ‘exemp- 
tion’ given by the Government in respect of 
the site in S. No. 183]1 of Viralimalai village, 
Kulathur taluk, Pudukottai district from the 
condition of  no-objection certificate in 
Form B. From this it means the Govern- 
ment only intends to grant exemption for 
getting no-objection certificate in order to 
construct the semi-permanent cinema theatre 
on the proposed site. 1 ' 


10. From the abovesaid discussion, we ans- 
wer the thrée arguments submitted by the 
learned counsel for the appellant by stating 
that the exemption. was only granted for ob- 
taining no-objection certificate which is with- 
in the powers of the Government under sec- 
tion 11 of the Act, that the condition imposed 
in Government Order dated 25th July, 1978, 
is suspended by the Government Order im- 
pugned in this writ proceeding, that the power 
under section 11 will not get exhausted with 
the grant of one exemption and it is a conti- 
nuing power, and that there is no need for 
giving an.opportunity to any third party be- 
fore.such grant of exemption by the Govern- 
ment under section 11. It is also interestirig 
to note in this case that the appellant him- 
self has got a no-objection certificate for cons- 
tructing a permanent cinema theatre and he 
has almost completed the construction, as 
admitted by the learned counsel for the third 
respondent. The submission was not denied 
by the learned counsel for the appeallant. Mr. 
Pattabhiraman, the learned counsel appearing 
for the third respondent, rightly submitted 
that while exercising powers under section 11 
it is not necessary for {һе Government to 
hear any third party. The learned coun- 
sel cited the decision in Shanmugham v. 


214 12, 


rumugham!, wherein а Bench of our Court 
has held that there is no duty cast on the 
Collector to fix a date to consider the several 
representations on behalf of and against the 
several applicants and that under the Act 
there is no provision for the publication of 
the application for no-objection certificates 
and.no opportunity is given to other appli- 
cants to make representations. In our view 
this decision will apply on all fours against 
the argument advanced by the learned coun- 
sel for the appellant to the effect that oppor- 
tunity should have been given to him before 
granting the exemption. 


11. The karned counsel for the third res- 
pondent further stated that as per section 79-A 
the Government has ample power to grant 
permit for construction of semi-permanent 
cinema theatre and erant licence for the same 
and hence the appellant has no right to aues- 
tion the power exercised under section 79-A 
of the Act. We do not think it is necessary 
for us to go into this aspect. 


12. In Shanmugam Chettiar у. Somasunda- 
тат, a Bench of our High Court has upheld 
the constitutionality of enacting section 11 
and observed that the enactment of such a 
section has not vitiated the power, but only 
has vitiated the act exercised which can ^ be 
easily set aside by the Court on grounds of 
mala fide. 


13. Mr. ‘Swan. the learned counsel appear- 
; ing for the appellants, brought to our notice the 
decision іп Ratnam v. Krishnan and others), 
.Wherein Tagadisan, J., has categorically held 
‘that the language of section 11 is quite com- 
prehensive and wide to enable the Govern- 
.ment to grant exemption in respect of a place 
or site. attempted or proposed to be used for 
exhibition’ of. cinematographic films. The 
learned Judge has further ‘held that the powers 
under section 11 can be exercised only in 
consonance with the object of the enactment, 
which as set forth in the preamble is to pro- 
vide for the regulation of exhibitions by 
means of cinematograph in the State of 
Madras. Mr. Swami, the learned counsel 





` (1960) 1 M E. T. 66 : 72 L.W. 235: I.U.R. 


asi) Mad. 376: (1960) M.L.]. 
"A 2 M.L J. 245. 
‘W.P. Nos, 895 and 96] of 1961. 


.(Crl.) 443. 
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appearing for the appellant, to his support, 
drew our attention to the observation of 
Jagadisan, J., in that judgment to the effect 
that the licensing authority should not do any- 
thing prejudicial to a party behind his back 
and thereby deny him any reasonable oppor- 
tunity to object to what has been done without 
his knowledge and without notice to him, and 
that section 11 cannot be invoked and used 
as a weapon by an applicant for licence ` to 
stab his adversary in the dark.. Finally, the 
learned Judge, in that judgment, has quashed 
the Government Order granting exemption 
only on the technical ground that the Govern- 
ment failed to bring to bear on the question 
of exémption their independent discretion 
taking into account the object and purpose of 
the Act. We do not think the said judg- 
ment in any way helps the appellant. ‘On 
the other hand, the said judgment amply 
reiterates about the wide powers of the Gov- 
emment under section 11 to grant ens 
tion. 


14. Thus, from the foregoing discussion, .we 
are convinced that the Government has exer- 
cised its power bona fide under section 11 of 
the Act in the case on hand and that the 
order, impugned, is within the powers of the 
Government. 


15. The writ appeal is therefore dismissed 
with costs of the 3rd respondent. 


S.J. Appeal dismissed. 
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IN THE HIGH COURT OF JUDI- 


CATURE AT MADRAS. 


> Present :—S. Natarajan and S. Padmanabhan, 

jj 
S. Natesa Mudaliar (died) and others 
.. Appellants* 


pc 


T. Sulochana Ammal Respondent. 
Indian Goniract Act (IX of 1872), section 74— 
Agreement to sell immovable property -for 
Rs.-1,60,000 — Rs. 27,500 paid as advance— 
Date fixed in agree ment for payment of balance 
and: completion of sale — Purchaser to lose 
advance on failure to complete the- transaction— 
Vendor liable .to refund adoance on failure on 

his part to complete the sale — Vendor to be 
bound by proceedings for spzcific pirformance 
also — Sale not complsted.— Suit by purchaser 
for recosery of advance with interest — D. fince 
of amount b:ing only *'earnest money’? — Plain- 
tiff found guilty of breach of agreement — Ven- 
dor found to have sustained loss — Purchaser 
entitled to refund of advance ameunt less amount 
of loss suffered by the vendor. 


H-ld: . The agreement of sale contained 


а clause thatin tke event of default on tke. 


part of the plaintiff to complete the sale 
the amount paid as advance would be for- 
feited. Merely because there is such a 
stipulation for forfeiture, it cannot be said 
that the Amount paid bears t] e character of 
earnest money for the due performance 
of the contract, There was nothing in 
the terms of the agreement to show that the 
amount was paid as a guarantee on the part 
of the plaintiff that she would fulfil the 
contract. On а reading of the terms of 
the agreement for sale it is found that the 
intention of the parties was not that the sum 
of Rs. 25,000 which was the amount paid 
at the time when agreement was entered 
into should be treated as deposit or earnest 
money. and not 2s.advance Or part of the 
sale consideration. Tbe amount paid re- 


presented ап appreciable percentage of 


[the sale consideration, It worked out 
roughly at 15% of the total consideration, 
lan — — —— —————— —————————A 


*App.No. 232 of 1976 and Memorandum of Cross 
Objection, 21st Morch, 1980, 
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Normally the earn... „беу will be a 
small percentage of the total consideration 
to he passed by one tothe other under 
a cOntract for sale. In view of the fact that 
in this particular case the amount that 
was Originally paid forms ап appreciable 
percentage oi the sale consideration it is 
but proper tO conclude that tke parties 
hadaintended to treat the amount as advance 
and not as earnest money. It was therefore 
clear that the clause in the agreement 
providing for forfeiture was in the nature 
Of а penalty and t].e defendants would 
be entitled only to a reasorable compen- 
sation for the damages sustained by them 
subject to а maximum of Rs. 25,000 fixed 
under the agreement of sale. 

[Poras. 17 and 22.] 


Whether the amount paid at the time of 
the contract Of sale was treated as advance 
Or deposit Ог earnest mOney, section 74 
of the Contract Act will be attracted. Not- 
witlstanding the clause for forfeiture of 
the said amount, the party in breacl. will, 
be entitled only to a reasonable compen- 
sation subject to tke maximum amount 
mentioned in the agreement of sale. The 
clause for forfeiture ofadvance of Rs. 25,000 
is in tke nature Of penalty and tle defen- 
dants will tl.erefore be entitled to only a 
reasonable compensation. Tlercfore, 
whether the payment of Rs. 25,CC0 is 
treated as advance or earnest money tle 
defendants will be entitled Only to a rea. 
sonable compensation for loss sustaired. 


[Para. 28.| 


Cases referred to: 


Meenakshinadar у. Murugeso Nadar, (1969) 1 
M.L.J. 474: А.Т.К 1970 Mad. 391; Rowe 
v. Smith. (1884) 27 Ch. D. 89; Ghiranjit 
Singh v. Har Swarup, (1926) 50 M.L.J. 
629: 23 L.W. 172: A.T.R. 1926) P.C. 1; Shree 
Hanuman Gotion Mills v. Tata Aircraft, (1970) 
2 S.C.J. 420: (1970) 3 S.C.R.127: AI.R. 
1970 S.C. 1986; Fatech Ghand у. Balkirhan 
Dase, (1964) 1 -An.W.R. (S.C.) 60: (1964) 


1 M.L.J.(S.C.) 60: (1964) 1 S.C.R. 515: 
(1964) 1 SCJ. 187: А.Т.К. 1963 S.C. 
1405; Marimuthu Gounder v. Ramaswamy 


Gounder, (1979) 1 M.L.J. 343: 92 LW. 
3: А.Т.К. 1979 Mad. 189, Maula Bux v. 
Union of India, (1970) 2 M.L.J. (5.С.) 61: 
(1970) 2 S.C.J. 249: (1970) 1 S.C.R. 928; 


516 


AJI.R. 1970. S.C. 1955; Natesa Aiyar v. 
Appavu . Padayachi, (1920) I.L.R. 38 Mad. 
278; Singer Manufacturing Gompany у. Raja 
Prasad, (1909) I.L.R. 36 Cal. 960; Manian 
Patter у. The Madras Railway Gompany, (1896) 
I.L.R. 19 Mad. 188;Roshan Lal v. The Delhi 
Cloth and General Mills Gompany Ltd., (1911). 
I.L.R. 33 AU. 166; Mukimmad Habibullah 
v. Muhammad . Shafi, (1919) I.L.R. 41 All. 
324; Bishan. Ghand v. Radha Krishan Das, 
(1897) L.L.R. 19 All. 490; [шоп of India 
у. В. D. & С. Gompany, (1973) 1 S.C.C.., 
649: .A.T.R. 1973 S.C. 1098. . | 


Appeal and Memorandum `of objections 
against'the decree of tle Courtof the Sub- 
Ordinate Judge, Vellore, dated 9th October, 
1975 and passed in O.S. No. 59 of 
1971. 


, to be 


D. G. Krishnamurthi and D. Kuppuraja, for 
Appellants. : 


D. К.  Srinivasagopalan, for Respondent. 
The Judgment of the Court was delivered by 


Padmanabhan, f.—'The défendants in Origi- 
ginal Suit No. 59 of 1971 on the file of the 
Court of the Subordinate Judge oí Vellore, 
are the appellants. Pending the appeal the 
first appellant (first defendant) died. The 
second appellant (second defendant) and 
appellants 3 and 4 bave been brought on 
record as legal representatives. 


2. The facts of the case may be briefly 
set out as follows: The second defendant 
is the son of the first defendant. ТЇё suit 
property.is a house property in Vellore town. 
On .7th December, 1969 defendants 1 and 
2 entered into Exhibit А-1 agreement with 
the plaintiff by which they promised to 
sell the. suit property to the plaintiff for 
a.sum of Rs. 1,60,000. . On the date of 
the agreement a sum of Rs. 
paid by the plaintiff to defendants] and 
2 as advance. It was agreed that on or 
before 6th March, 1970 the plaintiff should 
pay. the balance of Rs. 1,32,500 and get the 
sale deed executed and registered. If the 
plaintiff failed to do so theadvance amount 
of Rs. 27,500 would be forfeited, 1, 
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On thé other hand; defendants 1 and 2.com-' 


mitted default in the execution ‘of tl:e’ sale 


deea. within the fixed period, defendants 1 . 


and 2, should refund theadvance amount of 
Rs. 27,500 and further will be bound by 
the proceedings that might be taken . by 
the plaintiff for specific performance. `Ас- 
cording to the plaintiff, since defendants 
land 2 committed breach of Exhibit А-1 
agreement she filed the suit for the recovery 
oi the advance amount of ‘Rs. 27,500‘ to- 
gether with interest. The total sum claim- 


. ed in the plaint is Rs. 29,649.50, It is 


tle plaintiff'scase thatat tl.e time of Exhi- 
bit A-l agreement the defendants under- 
took to show the title deeds before the exe- 
cution of the sale déed but failed to do so. 
They assured the plaintiff that there were 
no encumbrances Over the property agreed 
sold. However, the plaintiff 
Obtained an encumbrance certificate аһа 
found that tbe property was subject.to a 
prior encumbrance of Rs. 50,000 to one 


Vijayaranga Mudaliar. There was another. 


mortgage dated 6th January, 1964 to the 
extent Of Rs. 29,000 subsisting in favour of 
Chagganlal Kalidoss and Company. Yet 
anot}.er mortgage for Rs. 40,000 in favour 
of one Kuppusami Naicker of Madras. 
Те plaintitt also came to know that the 
property agreed to be sold was subject to 
orders of attaclment obtained in execu- 


tion of decree in Original Suit No. 6818: 


of 1965 and Original Suit No. 82 of 1968 
on the file of the City Civil Court, Bom- 
bay, for a total sum of Rs. 30,000. The 
heirs of one of the mortgagees, Kuppusami 
Naicker had obtained а mortgage decree 
and were taking steps to bring the hypo- 
theca to sale. The defendants were said 
to be in arrears Of incOme-tax to the extent 
of Rs. 10,000 and municipal tax to the 
extent of Rs. 7,000. On 5th March, 1970 the 
plaintiff issued a notice ExLibit B-35 calling 
upon the defendants to discharge the en- 
cumbrances and tax liabilities to enable 
the sale transaction to be pust.ed through 
Or in defaylt to return theadvance sum of 
Rs. 27,500. The defendants sent а ieply 
Exhibit B-16 on 8th March,1970 wherein 


they have stated that the plaintiffhas com- | 


\ 


~ 


mitted bréach of thecontract and thatconsee . 


quently the sumof Rs..27,500 was liable to 
be forfeited. Consequently the plaintifi Las 
filed the suit for the recovery of the advance 


amount of Rs, 27,500 with'interest at 6%, 


iij 


per annumfrom 7th December, 1969 till the 
date of realisation, The plaintifhasfurtt er 
pleaded that even if the Court were to 
find that-she has committed breach of the 
contract, the defendants could not forfeit 
the entire sum of Rs. 27,500 under section 
74 of the Contract “Act. ' 


3. The. first defendant in his written state, 
ment admitted the execution of the agree. 
ment for sale. According to the first defen- 
dant, he was once in affluent circumstances, 
but unfortunately he went into financial 
difficulties later on. Therefore, the defen- 
dants were, considering the disposal of.their 
residential house in Vellore for the purpose 
of liquidating their debts. ‘While so, the 
plaintiff approached them through опе 
broker Kasiviswanathan. ‘The plaintiff 
inspected the property agreed to be sold and 
also made.enquiries about the title of the 
defendants to the said property. The first 
defendant then explained іп. detail the 
circumstances in which be wanted to sell 
the property and demanded a sum of 
Rs. 1,75,000. Finally, the sale consi- 
deration was settled at Rs. 1,60,CGO. At 
that time the two mortgagees had filed 
suits in the Vellore Sub-Court and three 
other creditors hadattached the property. In 
fact, the plaintiff's counsel Mr. N.S. R2ma-. 
nathan was appearing for two of the. 
creditors. Te defendants agreed to sell 
the property for Rs. 1,60,000 but at the 
time of execution of the agreement for sale 
the plaintiff insisted upon the price being 
reduced to Rs. 1,55,000 оп account of 
their financial embarrassment, the defen- 
dants agreed toreduce the price by Rs. 2,500. 
But by: that time the scribe had started to 
write the agreement. Therefore, instead of 
rewriting the agreementit was stated that 
the advance'amount paid wes Rs. 27,500 
instead of Rs. 25,000 and the balance 


amount payable as Rs.  1,32,500. But. 
attually only а sum ОЁ Rs. 25,000 was 
paid. The sum of Rs. 25,000 was paid 


an earnest money and not as advance of 
sale consideration as stated in the plaint. 
Sincé the origina] title deeds were with the 
mortgagees, the defendants handed over 
cOpies Of ‘mortgage documents tothe plain- 
tiff. All the encumbrances were dis- 
closed at the time of negotiations for sale. 
As а matter Of fact, the defendants had 
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explained to the plaintiff that they were 
constrained to sel] the property only for 
the purpose of liquidating the debts. 
After the agreement tor sale,the defenaants 
negotiated with the, creditors for scaling 
down the debts. The Bombay decree- 
holder who had. attached the property 
agreed to receive Rs. 12,000 in full satis- 
faction of the two claims and tbe negotia- 
tion was concluded by: Mr. Ramanathan, 
the standing counsel for the plaintiff. The 
mortgagee agreed to receive Rs. 50,000 
and Rs. 30,000 as against the decree 
amount, There was no problem on ac- 
count of the incOme-tax arrears as 
the tax had only to be adjusted against 
the rent payable by the Income-tax 
department which is housed in the suit 
property. There was nO impediment on 
the side Of the defendants in completing 
tre sale transaction within tle specified 
time. Subsequently, the plaintiff and Ler 
brother had second thoughts in the matter 
of the completion of sale transaction. 
On 3rd March, 1970 the plaintiff's brother 
and the broker Kasiviswanatlan in the 
company of Margaband}.u, the scribe and 
TLorapadi Jagadeesan met the defendants 
and requested for more time. The defen- 
dants expressed their difficulty to extend 
the time as they had in turn promised their 
creditors to make payments by the middle 
of March. The defenaants therefore sug- 
gested that the document might be writ- 
ten and executed. 'T)ough the plaintiff's 
hrother agreed and promised to call again 
with therequisite non-judicial stamp paper, 
neither the plaintiff norher brother turned 
up. The arrangement according to the . 
defendants was that the plaintiff should 

pay the creditors of the defendants the 
amounts agreed to bé received by them and 
the balance to the defendants. However, 
the plaintiff committed default and failed 
to pay the balance of sale consideration 
and get the documents executed and regis- 
tered. In the circumstances, the defen- 
dants are entitled to forfeit the sum of 
Rs. 25,000 ` and the said amount is not 
refundable. On. account of the conduct 
of the plaintiff the property itself deprecia- 
ted in value and consequently the de- 
fendants have suffered loss on that account 
also. Therefore, the defendants have 
prayed that the suit should be dismissed, 
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4. An additional written. statement has 
been filed by the first defendant. In tne 
adaitiona] written statement itis stated 
tnat the case ofthe plaintiff that the clause 
relating to -forfeitme of the advance 
@m0unt, amounts to a penaltyis not sus- 
tainable. According. to the defendants 
they have suffered. greater loss than the 
plaintiff. ' A valuable property of the 
defendants had to be sold їп Court sale, 
because of the breach committed by the 
plaintiff and the defendants had to suffer 
а loss of Rs. 30,000. Futher, the 
defendants-have suffered'loss by way of ac- 
cümulation of interest on the debts unpaid 
‘by them, They have also lost the advan- 
tage Of the discount which their creditors 
had agreed to give them ·· provided. the 
amounts were paid On the agreed date. 


5. The second defendant has also filed a 
separate written statement. He has taken 
the pléa that the defendants have suffered 
damages to the extent of more than 
Rs: 44,000 and that consequently the 
plaintiff was liable to forfeit the sum of 
Rs. 25,000 paid by her. 


6. The plaintiff has filed a reply statement 
traversing the averments in the written 
statement filed by defendants 1 and 2. 


According to her ‘tte sale considera- 
tion was. Only Rs. 1,60,000 and 
not Rs. 1,57;500 as stated ‘in the 


written statement. ` А sum of Rs. ` 27,500 
Was actually paid and nòt Rs. 25,000 as 
stated by the defendants. The said sum 
was paid as advance and not as earnest 
money. Tne averments that the plaintiff was 
aware ofthe details of the encumbrances 
over the property have been denied. The- 
‘plaintiff has also denied that Mr. Rama- 
‘nathan hadanything to do with the execu- 
tion óf Exhibit А-1 agreement for sale. She 
has also denied thefact that on 3rd March, 
1970 her brother called on the defendants 
and pleaded for more time. On the other 
hand, according to the plaintiff the defen- 
dants were neverready to give a clear and 
good title ofthe property free from en- 
“cumbrances. ` 


J. Onthe above pleadings, the following 
issues were raised for trial. 


1. Whether a sum of Rs. 25,000 only 
had been paidunder the suit agreement? 
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2. Whether the amount paid under suit 
agreement was an advance oran earnest 
money? 


3. Whether the defendants have com- 
mitted breach of the suit agreement ana 
is the plaintiff entitled to get return of 
the amount paid under the suit agreement ? 


4. Whether the plaintiff isentitled to re- 
cover any damages by way of interest on 
the amount paid under the suit agreement? 


5. To what relief, is the plaintiff entitled? , 
Additiona! issue framed on lst August, 1979. 


1. Whether the forfeiture claim inthe suit 
agreement amounts to penalty and has to be 
relieved against? | | i 
The trial Court  fcund that a sum of 
Rs. 25,000 only was paid. The trial 
Court further found that the defendants 
did not commit breach of the contract, 
and that the sum of Rs. 25,000 was paid 
as earnest money and that the clause re- 
relating to forfeiture did not amount to a 
penalty. However, the trial Court found 
that the plaintiff wasentitled to get a re- 
fund of the amount. In the circumstances, 
the trial Court granted а decree in favour 
of the plaintifffor the recovery of Rs. 25,000 
by its judgment and decree dated 9th 
October, 1975. Aggrieved by the judgment 
and decree of the trial Court the defendants 
have preferred this appeal. 


8. The respondent-plaintiff bos filed а 
memorandum of éross-objections. Accord- 
ing to her the advance paid by her was 
Rs. 27,500 and not Rs. 25,000. She 
has further stated that she should have 
been awarded interest on the amount dec- 
reed. А specific ground have been taken 
in. the memorandum of cross-objections 
that costs should have been awarded | 


9. It will be convenient to dispose of the 
memorandum of cross-cbjections first. Mr. 
D.K. Srinivasa Gopalan, the learned counsel 
for the respondent took exception to the find- 
ing of the trial Court that the plaintiff com- 
mitted breach of Exhibit А-1 agreement. 
The learned counsel submitted that at 
thé time the parties entered into the agree- 
ment for sale the defendants undertook 
to furnish tne title deeds for inspecticn 


it] 


and also disclose the-encumbrances. He re- 
ferred to paragraph 4 of the written state- 
mert and submitted that the defen- 
dants themselves had — 2gmiited in tler 
written statement that they were in finan- 
cial difficulties and that consequently they 
were constrained to enter into Exbibit А-1 
agreement for sale with the plaintiff. The 
learned counsel further submitted that 
subsequently it came to light that the encum- 
brances over the property were much 
more than the sale consideration recited 
in Exhibit А-1 agreement for sale. On 
the other hand, it is the.case of the defen- 
dants that even at the time of the execu- 
tion of the agreement for sale the plaintiff 
was fully made aware of the encumbrances 
subsisting over the property and the neces- 
sity for the. defendants to dispose of the 
property inorder to liquidate the debts. 
The question for consideration is which of 
the two versions can be accepted. Ex- 
hibits A-22 and A-23 are the encumbrance 
certificates. Exhibit A-22 is dated 9th 
February, 1970. No encumbrance is shown in 
Exhibit A-22, Exhibit A-23 is dated 18th 
February, 1970.Exhibit A-23 shows a mort- 
gage dated 25th June,1960 for Rs. 50,000 
in favour of опе Vijayaranga Mudaliar, 
another mortgage dated 21st June, 1963 for 
Rs.40,000in favour ofKuppusa myNaicker and 
a further charge dated 6th January, 1964 
to the extent of Rs. 29,000 in favour of 
Chhaganlal, Kalidossand Company Ex- 
hibits A-24 to A-27 are documents to prove 
that one of the creditors of the defendants 
in Bombay had obtained decree in the 
Bombay Court and had got the decree 
transferred for execution to the Vellore 
Court. P.W. 1 the plaintiff's brother has 
given evidence that the plaintiff came to 
know about the encumbrance only after 
she obtained Exhibits A-22 and A-23 en- 
cumbrance certificate and copies of 
Exhibits A-24 to A-27. He has further 
deposed that the defendants are in arrears 
of income-tax to the extent of Rs. 10,000 
and Municipal tax to the extent ор 
Rs.7,000. P.W. 1 has further stated that ore 
Veera Raghava Mudaliar told him that 
the defendants owed him Rs. 50,000. 
Further, P.W. 1 has also stated that the 
defendants Owed moneys to various other 
parties. Consequently the plaintiff didnot 


conclude the contract, 
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10. On the other hand, the first defendant 
bas given evidence as D.W. 1. He was 
engaged on Mandi business in frvits and 
was very well-off. Unfortunately he 
went into bad times, with the result he 
incurred heavy liabilities. For liquidate 
ing his debts he had to sell all his other 
properties and execute a mortgage in 
favour of Vijayaranga Mudaliar for 
Rs. 50,000. He admitted having bor- 
rowed Rs. 40,000 under a mortgage from 
Kuppuswamy Naicker but according to him 
with the mortgage money and another 
sum Of Rs. 10,000 be discharged the debts 
due to Vijayaranga Mudaliar. In 1968 
the mortgagee Kuppuswamy Naicker’s 
heirs filed a suit for the recovery of the 
mortgage debt in which the chargek older 
Chhaganla] Kelidoss was also impleaded 
as a party. The Bombay decree-holder 
had also attached the property for about 
Rs. 10,000. He has leased the Exhitit 
А-1 house to the income-tax department. 
The department was paying a monthly 
rent of Rs. 900 and towards the income- 
tax arrears they were adjusting a sum ОЁ 
Rs. 400 every month, and on the date 
of Exhibit А-1 agreement theamornt due 
to the income-tax department was only 
about Rs. 5,000. Не has further deposed 
that it was on account of the financial cri 

sis in which he and kis son found them- 
selves he decided to sell the Exhibits 
А-1 house. P.W. 1 approached him 
through Ю.М. 3 Kasiviswarthan and after 
bargaining on tre part of P.W. 1 Fe agreed 
to sell tne property for Rs. 1,60,CC0. ıt 
was made clear even at the time of nego- 
tiations that Exhibit A-] property was 
proposed to be sold only for the purpose of 
discharging the mortgage debts and other 
decree debts. The copies of the mortgage 
deeds were handed over to P.W. 1. Further 
P.W.1 was informed that the mortgagee’s 
heirs had agreed to receive an amount О 

Rs. 50,000 in full satisfaction of their 
claim and that another mortgegee had also 
agreed to receive Rs. $0,000 and that 
the Bombay decree-holders have agreed 
to receive Rs. 12,000 in full satisfaction 

if the amounts were paid in the second 
week of March, 1970. P.W. 1 had under- 
taken to meet the heirs of Kuppuswamy 
the mortgagee at Madras and pay the 
amount agreed upon. However, Һе failed 
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to do so, According to D.W.1,° P.W. 1 
met bimin the company of D.W. 3 Оп 3rd 
March,1970,andrequested for further time 
to paythe balance of tne sale consideration 
and complete the transaction. "However, 
D.W. 1 inforined P.W. 1 that his creditors 
were not willing to extend the time. How- 
ever, he would extend the time for regis- 
tration by four months provided the docu- 
ment was €xecuted. P.W. 1 never re- 
turned thereafter. D.W. 3 is Kasiviswa- 
nathan the broker. He has stated that 
he had known P.W.'1 for nearly 25 years 
and that he had requested him to nego. 
tiatefor the purchase of Exhibit A-] property 
from the defendants. At that time, the 
sale consideration was originally fixed at 
Rs. 1,60,000. ` However, at the time of 
the execution of the agreement P.W.1 
insistéd upon the 'amount being reduced to 


Rs. 1,55,000 and finally at the instance 


of D:W. 3 the parties agreed to fix the 
sale price: at -Rs. 1,57,500. Rs. 25,000 
was. paid as.advance, and since the sale 
considération had been entered in the 
agreement аз Rs. 1,60,000 the advance 
Amount was shown as Rs. 927,500. Не 
has further stated that the first defendant 
told him that he owed Rs. 40,000 to. 
Kuppusamy, Rs. 15,000 to one бай, 
Rs.6,000 to. Rs. 7,00) to theincome-tax 
department and that the property was 
being sold for the discharge of these debts. 
He has further given evidence that P.W. 1 
and he. met the first defendant about 
the expiry: of the period fixed in 
Exhibit A-1] and requested for three months 
extension Of'time.. The first defendant 
tren told them-that they should get the 
document prepared and executed and that 
the same could Ље registered within four 
months. .P.W. 1 stated that be: would 
consider the same and give a replv the next 
day. When subsequently D.W. 3 enquired 
of P.W. 1 about the same he is said to have 
told D.W. 3 that he had obtained a «ite 
beside the C.M.C.. Hospital, Vellore, and 
that money was required for that purpose 
and that the finalisation of Exhibit А-1 
agreement could be -kept- pending. The 


witness has also stated that Subseq uently. 


the plaintiff had put up a construction on 


the said.site and that-the said constructio 
would: yield Rs. 5.000 to’ Rs. :6,000 to- 


wards rent per month.- D.W.3’s evidence 
has not been sbaken in any manner. in 
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‘cross-examination. D.W. 4 is the second 
defendant. He has also corrborated’ the 
evidence of D.W.1. D.W.2 is one of the 
attestors to Exkibit- A-1 agreement for 
'sale.. He has spoken to the fact that ori- 
ginally the sale price was fixed at Rs. 
Rs: 1,60,000 and that when the document 


wasbeing written the amount was  reducd 
to Rs. 1,57,000. Though a sum of 
Rs. 25,000 was only paid as advance 


it was shown in the document trat a sum 
of Rs. 27,500 was paid. . He has ‘also 
deposed tnat the first defendant stated that 
there were encumbrances over tbe property 
end decrees egainst him end thet he wes 
selling the property for discharging those 
debts. ` His evidence has not been shaken 
in crocs-exemination. The trial Court has 
accepted tbe evidence of D,Ws.1 to 4. 
Mr. Srinivasa Gopalan hasnot been able to 
convince us that the trial Court was not 
justified in accepting the evidence of D.Ws. 
1 to 4.  Asrightly pointed out by the trial 
Court the plaintiff has not examined any 
other witness, excepting P.W.1 her bro- 
ther who was connected with the, execu- 
tion of Exhibit A-1 like the attestor or the 
scribe. Further it is impossible to believe 
P.W. 1 when he says that without making 
any enquiries regarding the encumbrances 
over the property he paid a large sum of 
money viz., Rs. 25,000 at the time cf the 
execution of the agreement for salé towards 


advance ond further agreed . to forfeit the 
amount in the event of the failure 10 com- 
plete the sale transaction. P.W.1 has 
admitted that he had ‘роле to Madras with 
money: sometime in January 1970 to 
meet. Balakrishnan, son Of -mortgagee 
Kuppuswamy. This probablises tre version 
of D.W.. 1 that he hadasked P.W. 1-to рэу 
the amount to Balakrishnan wk онаа agreed 
to scale downthe dept. Exhibit B-1 is the 
income-tax clearance: certificate: obtained 
by the.defendants. Exhibit B-4 is a letter 
sent by the second defendant to the first 
defendant from Bombay. which. shows 
that the Bombay decree-holders firally 
agreed to receive Rs. 12,000 in ful] satis- 
faction of the two decree debts as apvinst 
Rs: 18,000. . "PFerefore, the version of 
the plaintiff that she was not made aware 
of the encumbrances over the property 
and that therefore. when ske came to know 


that there werelarge encumbrances over 
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the property, she decided to back out from 
tre transaction, cannot be believed. The 
learned Subordinate Judge has also referred 
to the evidence of D.W. 5 whoisan assistant 
employed -in the municipality. His evi- 
dence. shows that the plaintiff started the 
construction of a' building opposite to 
С.М.С. Hospital in Vellore .and notice was 
issued by the Municip?lity to the plairtiff under 
Exhibits B-7, dated 2nd-June, 1970. .There- 
after, the plaintiff obtained necessary 
licence for {Ре construction as evidenced by 
Exhibit B-8 to B-15. Jt is not disputed 
trat a large construction which would 
fetch а monthly rent of | Rs. 5,000 to 
Rs. 6,000 has been eréctedon tke said site, 
As rightly pointed out by the tria] Court 
this probablises the version of D.W.3 
that the plaintiff; was not interested in 
finalising the sale transaction as the plairtiff 
then was interested in putting up the con- 
struction on the site oppcsite to C.M.C. 
H*9spital, We therefore confirm tre finding 
of the trial Court that the plaintiff com- 
mitted breach of contract and not the 
defendants, 


1. The next question for consideration is 
whether . Rs. 27,500 was - paid ог 
Rs. 25,000. We have already accepted the 
evidence of D.Ws. 1 to 4 as against the 
evidence of P.-W.] D.Ws.l to 4 have 
clearly stated that onlya sum of Rs. 25,000 
was paid by the plaintiff to the defendants 
at the time. of the execution of Exhibit А-1 
agreement. They have explained the cir- 
cumstances in which tre amount was shown 
as Rs. 27,500. -In view of the fact that 
we havé agreed with thé trial Court that 
the evidence of D.Ws. 1 to 4 should be 
accepted, we confirm the finding of the 
trial Ceurt that only а sum of Rs. 25,000 
was paid by the plaintiff to the defendants 
at the time of execution of Exhibit А-1 
agreement, ` . 


12. It will -be convenient at this stage to 
consider the main-contention of Mr. D.C. 
Krishnamurthi in the appeal that once the 
trial Court had found that it was the plaintiff 
who committed the breach -of contract and 
further that the sum'of Rs, 25,000was paid 
ds earnest money, the trial Court ought not 
to have granted a decree for the refund of 
the said amount. On the -other hand 
Mr. Srinivasa G»oalan contended that the 
sum of Rs, 25,000 was not paid as earnest 
money but only as advance and that the 
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clause relating to forfeiture of ‘the said 


amount wasin the nature of a penalty and 
could not be enforced. The learned 
counsel further ergued that even assuming 
that the said amount wzs paid as earnest 
money, the defendrnts could not forfeit 
the ‘entire amourt and that they could 
claim to retain only such reasonable? niount 
which they would lave sustained as loss 
because of the breach. of the.contract by П.е 
plaintiff by way of damages ard tlat in 
the instant case the defendantshzd not 
proved that they had suffered any loss and 
that consequently the entire amount was 
refundable. |. 


13. It wasnot disputed by Mr.D.C. Krishna- 
murthi thatit would be open to Mr. Srini- 
vasa Gopalan to challenge the finding of 
the trial Court that the sum of Rs. 25,000 
was nof paid as advance but as earnest 
money. Even thougb he had not filed a 
cross-objection against the said finding it 
would be open to a party to support the 
decree of the Court below on any of the 
grounds ' decided against him under Order 
41 rule 22 Civil Procedure Code. There- 
fore, the question that falls to be consi- 
dered is whether the sum of Rs. 25,000 
was paid às éarnest money or as advance. 


14. In Meenakshinedar v. Murugesa Nadar! , 
Ramaprasada Rao, J. (as he then was), on a 
consideration of the earlier precedents on 
the subiect has explained the word ‘deposit’ 
or ‘earnest money’ thus: 


* Deposit or earnest money is not part 
of the price bargained for but it is 
unambiguously paid for the due perfor- 
mance of the contract. Any money paid 
contemporaneously with the execution of a 
- contract cannot be treated as ‘deposit’. 
The learned Judge has referred to the 
observations of Cotton, and Fry, L. J. in 
- Rowe v. ті? and ‘the Privy Counsel in 
Ghiranjit Singh v. Har Swarup}, Then, the 
learned Judge Las observed as follows: 
. “Incidentally in some contracts the word 
‘advance’ is used. Mere’ misdescrip- 
' tional nomenclature wil not conclude 
matters. What may be called ‘advance? 





1. (1969) 1 M.L.J. 474: A.I.R. 1970 Mad. 391, 
`2, (1884) 27 Ch.D. 89. 
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. may be ‘deposit’ as what may be termed 

- deposit? may ultimately be proved to be 
advance. In either case it is the intention 

» of the parties that governs. The cardinal 
rule of interpretation cf contract, whether 
mercantile or otherwise, is te find out 
the intention of the parties. Such an 
intenion could be gathered by the ex- 
press terms of the contract or from the 
contract and by the surrounding cir- 
cumstances incidental to such а con- 
tract. The expression adopted may be 
a guide to find out such ап intention. 
But it is not always the sole guide”. 


15. In Hanuman Mills v. Tata Air-craft) 
the following tests have been laid down by 
Vaidialingam, J. to find out whether the 
payment is a deposit or earnest money: 
(1) it must be given at the moment at 
which the contract is concluded; (2) It re- 
presents a guarantee that the contract will 
be fulfilled or in other words’ *earnest' is 
given to bind the contract; (3) It is part 
ofthe purchase price when the transaction 
is carried out; (4) it is forfeited when the 
transaction falls through by reason of the 
default or failure of the purchaser and (5) 
unless there is anything to the contraiy 
in the terms of the contract, оп default 
committed by the buyer the seller is entitled 
to forfeit the earnest. ` 


16. In Fatech Chand v. — Balkisham Das? 
а covenant in a contract for sale of cer- 
tain land and building standing thereon 
provided, that if for any reason the vendee 
failed to get the sale deed registered by 
the date stipulated, the amount of 
Rs. 25,000 (Rs. 1,000 paid as earnest money 
and Rs. 24,000 paid out of the sale price on 
delivery Of possession) shail stand forfeited 
and the agreement shall be deemed can- 
celled. Dealing with the contention whe- 
ther the sum of Rs. 24,000 should be 
deemed to be a deposit or earnest. money 
for due performance of the contract, the 
Supreme Qourt observed as follows : 


"Tf the amount Of Rs. 24,000 to be aid 
when vacant possession of the land and 
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5» uilding was delivered was expressly 
referred to in the agreement as ‘out of 
the sale price? the amount of Rs. 24,000 
cannot be regarded as earnest money or 
а deposit for due performance of the 
contract. It cannot be assumed that 
because there is a stipulation for forfei- 
ture; the’ amount paid must bear: the 
the character of a deposit for due per- 
formance of the contract’? 


17. In the light of the above principles, 
we have to consider whether the sum -of 
Rs. 25,000 paid in this case was by 
way of advance or earnest money. Опа 
perusal of Exhibit А-1, agreement for sale 
we have no hesitation to arrive at the 
conclusion that {ре sum Of Rs. 25,000 
was paid only by way of advance and not 
as earnest money. The very first statement 
thatis found in Exhibit A-1 is’: 


'"GQuaergudé Ger óg «даг Qe sen. 
Qer gag Зеу gi OS SNL AIG SG 
отш 1,60,000.00 у wiesg pus 
Bich murdiég; ADS Quyds детет 
agsphara Qag За csi efl. 
5 В s St тета Qrráawr ul 
epum d) 27 500.00 gu SO sap quires 
& Bur e»umresu lag lag wsd L. 
uian Q0má Gare тїї '° 


Therefore, tne sum of Rs. 25,000 as per 
our finding for Rs. 27,500 asstated in the 
document, has been described as advanc 
amount. Secondly, it із made clear in 
Exhibit A-] that within a period Of three 
months from that date i.e.before 6b March, 
1970 the balance sale consideration of 
Rs. 1,32,500 should be paid and the docu- 
ment registered. It is further stated that 
if the plaintiff failed to pay the balance 
amount before 6th March, 1970 and get the 
document registered, the defendants will 
be entitled to forfeit the advance amount 
paid. It is again mentiored that if de- 
fendants 1 and 2 committed defavlt in 
registering the document they will be liable 
to return the advance amount and will 
be subject to the proceedings that might 
be initiated by the plaintiff for specific 
peformance Of the agreement for sale. No 
doubt, there is the clause that in the event 
of default on the part of the plaintiff the 
amount paid asadvance would be forfeited.| 
Merely because there is such a stipulation 
for forfeiture, it cannot be said that the 


tij 


amount paid bears the character of earnest 
money tor the due performance of the con- 
tract. There is nothing in the-terms of 
Exhibit A-1 to show that the amount was 
paid as.a guarantee оп the part of the 
plaintiff that she would fulfil the contract. 
On а reaaing Of the terms of Exhibit А-1 
agreement for sale we are convinced that 
the intention of the parties was not tlat 
tne sum Of Rs. 25,000 which according 
to usis the amount paid at the time Exl.ibit 
А-1 was entered into should be treated 
as deposit or earnest money and not as 
advance Ог part of the sale consideration. 
This conclusion Of ours is further strengthen- 
ed hy the fact that the sum Of Rs. 25,000 
paid at the time of Exhibit А-1 agreement 
for salerepresents an appreciable percentage 
of the sale consideration. It works out 
roughly at 15.6% of the total consideration. 
Normally the earnest money will form a 
small percentage of the total sale consi- 
deration to be passed on by one tothe other 
undér a contract for sale. In view cf the 
fact that in this particular case the amount 
that was originally paid forms an appre- 
ciable percentage of the sale consideration, 
it i$ but proper to conclude that parties 
must have interded to treat the  amountas 
advance and not as earnest щот су 


18. In this context, it is relevant to refer 
toa Bench decision of this Cow t rendered by 
Ramnaprasada Rao, C.J. and Raman шаш, J. 
in Marimuthu Gounder у. Ramaswamy 
Goundey!. There the plaintiff entered into 
an agreement for sale with the defendants 
and paid а sum of Rs. 10,000 as advance. 
The agreement for sale having fallen through 
the plaintiff sued the defendants for the 
refund of the advance paid on the ground 
that the defendants had committed breach 
of contract. Tt was contended on behalf 
of the defendants that it was the plaintiff 
who had committed default ana that the 
sum ОЁ Rs. 10,000 had to be forfeited. 
On the question whether the amount paid 
was to be treated as advance of sale con- 
sideration or as earnest money or deposit, 
Ramaprasada Rao, CJ., speaking for the 
Bench observed as follows : 


“st is reasonable to characterise the 
amount concerned as advance since.it 


" a 
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bore a very great proportion to the 
totality of consideration as well. Generally 
earnest money forms а small proportion 
Or ratio to the consideration to be passed 


by one to the other under a contract of 
sale’’, 


19. We therefore find differing from the 
trial Court that the sum of Rs. 25,0 
was paid as advance and not as deposit 
Or earnest money. 


20. The next aspect that Баз to be cone 
sidered is whether the plaintiff is entitled 
to the refund of tre sum of Rs. 25,000 or 
the defendants are entitled to forfeit the 
same аз provided for in the agreement for 
sale. Ії is, common ground that in such 
a case the situation is governed by the 
provisions of section 74 of tke Contract 
Act. Section 74 of the Contract Actreads as 
follows : 


“When a contract kas been broker, if 
а sum 1з named in the contract as tke 
amount to be paid in case of sucl. breach, 
or if the contract contajns any other 
stipulation by way Of penalty, the party 
complaining of the breach is entitled, 
whether or not actua] damage or loss 
is proved to have been caused thereby, 
to receive from the party who has broken 
the contract reagsrable cOmpensatjon net 
exceeding the amount so named ог, as 
the сазе may be, the penalty stipulated 
for’’, 


Section 74 of the Contiact Act hascome up 
for interpretation before the Supreme 
Court in Fatech Ghand v. Balkishan Dass). 
‘There, as already stated, a covenant in 
a contact for sale of certain land and 
building standing thereon provided that 
if for any reason the vendee failed to get 
the sale deed registerea by the date stipu- 
lated, the amount of Щз. 95,060 (Rs. 1,000 
paid as earnest money and Rs. 24,000 paid 
Out of the price on delivery of possession) 
shall stand forfeited and the agreement 
shall be deemed  cacelled. It was cone 
tended that the covenant for forfeiture 
of Rs. 24,000 was mainfestly a Stipulation 
by way ОЁ penalty. 'The Supreme Court 
Observed as follows : 





1, (1964) 1 5.0.7. 187: (1964) 1 S.C.R. 518: 
A.LR. 1963 5, С, 1405. 
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“Section 74 ОҒ the Indian Contract Act 
deals with the measure of damages in 
` two classes Of cases: (i) where the con- 
tract names 2 sum tc be, paid in case of 
breach; and (й) whee the contract con- 
tains.any Other stipulation by way of 
penalty. We are in the present case 
not concerned to decide whether a ccn- 
tract containing a covenant of forfeiture 
of deposit for due performance Of a con- 
tract falls within the first. class: The 
measure Of damages in the case Of breach 
of a stipulation by way of penalty is by 
section 74 reasonable compensation not 
exceeding the penalty stipulated her. In 
assessing damages the Court has, subject 
to the limit of the penalty stipulated, 
jurisdiction to award such compen- 
sation as it deems reasonable having re- 
gard to all the circumstances of the case: 
Jurisdiction of the Court to award com- 
pensation in case Of breach of contract 
is unqualified except аз to the maximum 
stipulated; but compensation has to- .be 
reasonable, and that imposes upon the 
Court а duty to award compensation accord- 
` ing t9 settled p.inciples. The section 
undoubtedly says that the aggrieved party 
is entitled to receive cOmpensation ficm 
the party who has bioken the contract 
whether Ог not actual damage or loss is 
proved to have been caused by thé breach. 
Thereby it merely dispenses with proof 
Of actual loss or damage; it does not 
justify the award Of cOmpensation when 
in consequence of the breach no legal 
injury at all has resulted because com- 
pensation: for breach of contract can be 
awarded to make good loss or damage 
which naturally arose in the usual course 
of things, 0:1 which the parties knew 
when they made the contract, to be likely 
to result from tke breach. Before turn- 
ing to the question apout the compen- 
sation which may be awarded to the 
plaintiff, itis necessary to consider whether 
section 74 applies to stipulations for for- 
feiture of amounts deposited or paid 
under the contract. It was urged that 
the section deals in terms with the right 
to receive from the party who has broken 
the contract reasonable cOmpensation 
and not the right to forfeit what bas 
already been received by the party 
aggrieved. There is however no warrant 
[сү the assumption made hy. some of the 


ID 


forfeiture”. 


Й 
+ 


[i981 


High Courts in India, that section 74: 
applies only to cases where the aggrieved 
party is seeking to receive some amount 
on breach of contract and not to cases 
“Е ете upon breach of contract an amount 


‚ received under the contract is sought 


to be forfeited. In our judgment the. 
expression ‘the. contract contains an 

other stipulation hy way of penalty’ com- 
prehensively applies to every covenant in. 
volying a penalty whetLer it is for pay- 
ment on’ hbreacb of contract of money or 
delivery of property in future, or for 
forfeiture of right to money or Otber 
property already delivered. Duty not to 
enforce the penalty clause but only to 
award reasonable. compensation is statu- 
torily imposed upon Courts by section 
74. 1а all cases, therefore, whether 
there is a stipulation in the nature of 
penalty for forfeiture of an amount 
deposited pursuant to the terms of the 
contract which : expressly provides for 
forfeiture, the Court has jurisdiction to 
award such sum only as it considers rea- 


. sonable, but not exceeding the amount 


specified in the cOntract as liable ‘to 
Tren again the Supeme 
Court. observed as follows: Section 74 
declares the law as to liability upon breach 
of contract where compensation is by 
agreement of the parties pre-determired, 
or where there is a stipulation by way 
of penalty. But the application of tle 
enactment is not restricted to cases wl.ere 
the aggrieved party claims 'relief as a 
plaintiff. The section does rot confer 
a special benefit upon any party; it 
merely declares the law that notwith- 
standing any term in the contract -pre- 
determining damages ог providing fo! 
forfeiture of any property by way of 
penalty, the Court wil award to: the 
‘party aggrieved only reasonable com- 
pensation not exceeding the amount 
named or' penalty stipulated. : The 
jurisdiction of the Court is not deter- 
mined by the accidental circumstance 
of the party in default being a plaintiff 
or a defendant in a suit. Use of the 
expression “О receive from tbe party 
who has broken the contract? does not 
predicate that the jurisdiction of: ‘the 
Court to adjust amounts which have 
been paid by the party in default cannot 
be: exercised in dealing with the cleim 


Й) 


Narisa MUDALiAR a. sULOQHANA Amat (Padmanalnan, J.) 


995 


of the party complaining of breach of cor e could not forfeit the deposit for it had not 


tract. Tl.e CourtLas to adjudge in every 
case reasonable compensation to wLicl 
„Һе plaintiff is entitled to from the de- 
+ fendant on: breach of tre contract. Such: 
s compensation. has -to be ascertained 
having regard to tke conditions existing 
on the date of the breach". 


21. In the Bench decision already те- 
ferred to in Murimuthu Gounder v. Rama- 
swamy: Gounder! it bas been Observed thus: 


“Proof of actual damage was a sine qua 
non tO seek damages. In the absence 
of any proof, or, even an allegation in 
the pleading of such damage, it appeared 

; that’ the conclusion of П.е single Judge 
of the High Court was right." 


22. ‘It is therefore -clear tlat the clause 
in Ex ibit À-] .w. icl; provides for fo,feiture 
Of a,sum Of Rs. 25,000 is in the nature 
of a penalty апа tie defendants will be 
entitled only to reasonable compensation 
for the damage sustained by tlem.subject 
to the maximim amount of Rs. 25,000 
w..-ict һаѕ been fixed under tle agreement 
for sale, 25 


23. Tue lawis not diffe ent even ifit is assu- 
med as contended for by Mi. D. C. Krist.na- 
murthi and as found by the trial Ccurt 
that the sum Of Rs..25,UCO was paid as 
earnest money or deposit, if tle amount 
stipulated is unreasonable ard is in tLe 
nature of a penálty. 


. p 
24. İn Maula Bux у. Union of India? the 
facts were tLese. The appellant entered 
into a’ ‘contract with tle. respondent .to 
supply some goods ?nd deposited a certain 
amOunt as security fOr tle performance 
of the contract. at was stipulated that 
the amounts were to stand forfeited in case 
the appellant neglected to perform bis part 
of the contract. When the, appellant mace 
defaults in ‘the supply, the respondent 
rescinded the’ contract anc forfeited the 
mount deposited. The appellant filed 
a suit for recovery of the amourit 
with interest. The trial Court decreed 
the’ suit, holding that the respondent was 
justified in rescinding the contracts, but 
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suffered any loss in consequence of the 
default committed by the appellant. The 
High Court modified the deuce апа awar- 
ded the respondent a major portion of the 
forfeiture of a sum deposited hy way of 
security for due performance Of a contract; 
where the amount forfeited was not unrea- 
sonable, section 74 of the Contract Act 
hadno application and that the deposits 
so made could be regarded as earnest 
money. Dealing with the question whether 
section 74 of the Contract Act applies to 
a case Of deposit for due performence oí 
a contract wlich has stipulated for for- 
feiture {0 breach, the Supreme Ccurt 
after extracting section 74 Observed as 
follows : 


«There is Authority, no doubt, coloured 
by the view which was takın in English 
cas.s, tlat section 74 of tLe Contract 
Act has’ по “application tO cases Ol de- 
posits for duc perioimar.ce 01 a contract 
waicl is stipulated to be forfeited for 
breacl.: Natesa Aiyar v. Appavu Pudayachil 
Singer Munufacturing Gompuny v. Ruja Prasad 
Manian Putter v. The Madras Ratlway 
‘Company. But this view is ne longer 
good law in view Ol the judgment of 
cais Court in Fat В Ghond's casct. This 
Court observed at page 526. ‘Section 74 
of the Indian Contact Act deals with 
_the measure Of damages in two classes 
of cases (i) where tre cOntract names 
a sum to be paid in case of breach, 
and (ij where’ the contract contains 
any other stipulation by way of 
репайу.................... The measure 


exceeding the penalty ‘stipulated. 
furtler Observed thus: ‘Forfeiture 
of earnest mOney under. a contract {for 
sale of property—movable or immo v2 ble- 
if the amount is reasonable, does not 
fall witLin section 74. Tlat las been 
‚ decided in several cases; Kunwar Ghirenit 
Singh v. Har Swarup?; Roshan Lal v. Th, 
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Delhi Cloth and General Mills. Company 
Limited Delhi! ; Muhammad Habibullah v. 
Muhammad Shafi?:Bishan Chand v., Redha 
Kishan Das3.. These ‘cases are easily аге 
explained, for forfeiture of a reasonable 
amount. paid as earnest money does not 
amount to imposing a penalty. Butif 
forfeiture is of the nature of penalty sec- 
tion 74 applies.. Where under the terms 
of the contract the party in breach has 
undertaken to рау а sum. ОЁ ‘money or 
to forfeit.à sum of money. which he has. 
already ‘paid to the patty, complaining 
‘of a breach of contract, the- undertaking 
is of the nature. of a penalty”, 


25. However, Mr. D. С. Krishnamurthi.cited 
the decision of the Supreme Curt in 
Shree Hanuman Cotton Mills and others, v. 
Tata Air Craft Limtedt and contended that 
earnest money or deposit represents а” guaran- 
tee that the contract will be fulfilled or in 
otter words earnest is given to. pind the 
contract. Unless there is anything to the 
contrary.in the terms of the contract, ‘on 
default committed by the ‘buyer, ‘the seller 
is entitled to'forfeit;the earnest. In such 
cases, the question ` of’ reasonableness “or 
otherwise will not’ aise at all for cons.de- 
ration and the mitter will not falı 
under section 74 of the Contract Act, 
In Shreé Hanuman Gotton Mills and others: vs 
Tata Air Craft Limited+,it was urged on behalf 
of the contracting party in default "(who 
were the appellants before the Supreme 
Court) that earnést money unless it- was 
considered’, to be а reasonable amount 
соціа not be forfeited in law. - Per "? contra, 
it was contended: by the learned ' Attorney 
General for the opposite sidethat the guestion 
of the quantum of earnést deposit which 
was forfeited being unreasonable':or for- 
feiture being by way of penalty was -never 
raised by -the appellarts..:It. was ‘further 
pleadedthat. unless the appellants had plea- 
ded'and established.that there was unrea- 
sona bleness attached to the amount required 
to be deposited’ under the ‘contract or. tha, 
———-—-——————-—-  ———-— 
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«the clause regarding forfeiture amounted 
to.a.stipulation by way of a penalty, the 
respondents had no Opportunity to satisfy 
the Court that. no question of ynreaso- 
nableness. or , tke stipulation being. by 
way Of penalty arises. The Supreme Court 
observed as follows : Pu 
Soy 0o 
"In Our Opinion the’ learned Attorney: 
General is well-founded in his contention 
| that ‘the appellants raised no süch con- 
tentions cOvered by the SecOnd point, 
noted above. It is therefore unnecessary 
for ys to gointo the question as to whether 
‘the amount deposited by the appellants, 
in -this © case," b way of, earnest 
and forfeited as such, can ‘be considered 
to be геаѕопаЫе or rot; Wè  éxpress 
; n9 Opinion on the question as to whether 
+ the element of unreasonablerless Can ever 
- be considered regarding the forfeiture of 
an amount deposited: by way of éarnest 
and if so what are the necessary factors 
to be taken into‘accoynt in considering 
the.reasonableness or Otherwise oj the 
:amOunt deposited Љу .way- of éarnest. 
If the appellants were contesting the 
claim On any such grounds, they should 
'- have laid the .fotindation for the same 
by raising appropriate pleas, and, alst 
led proper evidence regarding the same, 
so that the respondents would Have had 
an Opportunity cf-meeting such a claim. 
In this view, it is unnecéssary for ‘us. to 
consider the decision’ ‘of - this’ "Court 
in Маша Вих у. Union of. Indial relied 
оп by the appellants and wherein’ there 
isan. Observatjon to the. effect; -(Obser- 
` vation) omitted)": DAR CE 


J 


4 


It is therefore clear that in Shree. Hanuman 
Cotton Mills and’ others, v. ' Tala Air Croft 
Limited? the Supreme . Court did ‘not Лау 
downa rule ascontendéd byMr.D. C.Krishna- 
‘murthi thatin the case Of a claim for for- 
feiture of 'deposit ór earhest money; , the 
question of reasonableness’ or othe: wise will 
not arise at all for 'considération апа that 
the matter will not fall under section 74 
of the Contract Act. E oe 


1. (1970) ,2,5.0.]. 249 : (1970) 1'S.G,R. 928. ` 
`2, (1970) 2 5.0.7..420: (1970) 3; S.C, R,: 127, 
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26. In Union of India v. R.D. & С! Company! 
the respondents before the Supreme Court, 
viz., Rampur Distillery and Chemical Co., 


Ltd., supplied tó:the appellants; Union . 


of India, a large quantity of rum. The 
rum was found not, to conform to the qua- 
lity stipulated and: was therefore, rejected 
by the appellants.. The appellants then' 
cancelled the contract and forfeited the 
entire security deposit of Rs. 18,332 
which was kept by the respondents for due 
performance of thé contiact, On the’res- 
pondents disputing the right of the appel- 
lants toforfeit the security deposit, the ajs- ` 
pute was referred to an arbitrator who held 
that the apnellants were entitled under 
section 74 of the Ihdian Contract Act to 
the award of reasondble ^ compensatión 
only which, the arbitrator. fixed at 
Rs. 7,332. He directed the appellants to 
refund the balance viz., Rs. 11,000' to the 
respondents.. The award was accepted 
by thé trial Judge and a decree was passed 
in terms of the award which was confirmed 
by the High Court of Delhi. The Union 
of India thereupon tookthe matter in appeal 
before the Supreme Court on leave being 
granted by the Delhi High Court. It 
was 'cOntended on' behalf of the Union of 
India that thé'sécurity deposit was taken 
fr&m the respondents in order tc enure the 
due performance of the contract and the 
respondents having defaulted the entire 
amount was liable to be forfeited. Dealing 
with this contention Chandreck ud; ‘J. (as 
he then was) observed as follows: 


“A similar contention was advanced 
“before this Court but’ was rejected in 
Maula Вих. v. Union of India2. The ap- 
pellant therein ‘had entered into а con- 
-tract ‘with the Government of india for 
the supply of certain ‘goods and had 
‘desposited a certain amount Of security . 
for the due performance Of the contract. 
As inthe instant case, it was stipulated 
in the contract there that the amount of: 
security desposit was to stand forfeited in 
case the appellant neglected to perform 
"part of the contract. On thé appellant 
cO"rnitting' default in the supply, the 
‘Government resinded the contract and 
forfeited the security deposit. It 
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was held by this Court that forfeiture 
of'earnest money under a contract for 
sale of prOperty does not fall within sec- 
tion 74 of the Contract Act. if the amount 
is reasonable, because the forfeiture of а 
reasonable sum paid as earnest money 
does not amoynt to the imposition of a 
penalty. But where under the terms ОЁ 
the contract the party in breach has under- 
taken to pay a sum Of money or to forfeit 
а sum of money which he has already paid 
to the party complaining of a breach 
ОҒ. contract, the undertaking is Of the 
nature of a penalty. It is important 
that the breach of ‘contract caused no 
loss to the) appellants. The stipulated 
quantity of rum was subsequently sup- 
plied to the appellants by the respon- 
dents themselves at the same rate. The 
appellants, in fact, made no attempt to 
establish that they haa suffered any loss 
Or damage on account of the breach com- 
mitted by the respondents. In the result 
the Supreme Court, rejected the claim 
of the Union of India to forfeit the secu- 
rity deposit. 


27. No doubt, Маша Buy v. Union of 
Indial and Union of Indic v. R. D. and Com- 
pany® are cases where the security deposit 
was taken for the due performance of a 
contract, However the principle is rot in 
any way different from a case where 
there is'a clanse for forfeiture Of earrest 
money paid under a contract of sale of pro- 
perty movable ог іп ітточа Һе. But in 
Maula Bux v. Union of Indial the Supreme 
Court hac clearly stated that ferfeitrre of 
a reasonable amout paid as, еаггеѕї morey 
do€s not amoynt to imposing a penalty, 
but if the forfeiture is of the rature of 
penalty than section 74 applies. 


28. In Meenakshi Nadar v. Murugeca Nadar3 
which has alreedy beer referrce to by vs, 
Ramepresade Reo’ J. (as he ther wes) 
has Observed as follows: 


“In a given contract if a sum is paid 
vrder the ceptior ‘ceposit? or ‘ezrrest 
n.orey’ Or Fas to be irtermeted as serch 
according to the. ‘intentions of pa ties, 








1. (1970) ? S.C J 249: 11970) 1 S&,C.R. 228, 
2. (1973)1 S.C.C. 649: A..F . 1973 S.C. 1098, 
3. (1969) 1 M.L.3. 474: AIR. 1970 Mad. 391, 
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Апа is made fo-feitable in case Of breach, 
even then Courts have to adjudge the 
reasonable cOmpensatior to whick a 
party would be enitled · 0, in such cir- 
cumstances. Such determination of 
reasonable cOmnensation can be made 
either in a suit filed by the denositor 
(purchaser) against the depositee (vendor) 
orin a suit filed by the aenositee (vendor) 
complaining of such breach”: 


From the above ‘discussion, the follow- 
ing minciples emerge. Whether (Ке 
amount pid at the time of the contract 
for sale is treated as advance: or deposit 
or earnest maney section 74 will be attrac- 
tad notwithstanding the clause for forfeiture 
of the said amount, the party in breach 
will be entitled only to a reasonable com- 
ansation subject to the maximum amount 
mentioned in the agreement for sale. Wé 
are satisfied that the clanse for forfeiture 
of the advance Of Rs: 25,000 is in the nature 
ofa penalty and the defendants will therefore 
be entitled to only a reasonable compen- 
sation, 'Therefore, whether the payment 
of Rs. 25, 909 
earnest money the defendants wil! be en- 
titled only to reasonable compensation for 
loss sustained. | However, we have in this 
case, definitely found that the payment of 
Rs. 25,000 was only made by wav. of 
advance and therefore, the case squarely 
falls under section 74 ofthe Contract Act. 
The defendants have pleaded in their writ- 
ten statement that. on account of the breach 


of the contract committed by the plaintiff,, 


thev have suffered damages. Their creditors 


had agreed to scale down the amounts paya- , 


ble by them if the debts were discharged 


in the second week of Match. . Since the. 


plaintiff committed defavlt the defendants 


were notin a position to ‘take advantage: 
of the concession offered to them by their. 


creditors. There is absolutely no evidence 
with regard to the quantum of loss or da- 
mage suffered by the defendants сп ac- 
count of the breach of the. contract com- 
mitted by the plaintiff except in the case 
of the money they owed.to their Bombay 
creditors. Extibit B-4 is a letter written 
by the second defendant from Bomb^v 
to the first defendant on 25th 1 плату, 1970. 
There, itis stated that the Bomhev decree- 
holders agreed to accept Rs. 7,000 and 5,000 
in réspect of the two decrees they had 
obtained jin О. S. No. 6818 of 
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1965 and Origiral Suit No. 89 of 1968 on 
the file of the City Civil Court, Bombay, 
ifthe amount was paid forthwith ‚аз against 
the settled figure of Rs..18,000. We therefore. 
feel that the defendantsare entitled to adjust 
a sum of Rs. 6,000 by way: of compensation . 
for loss sustained by them on account of: 
the breach of contract committed by the 
plaintiff. UE Е 

29. Mr. Srinivasa Gopalan contended that: 
the defendants would not be entitled to any 
amount being déducted fróm the sum of 
Rs. 25,000 so long.as there is neither..' 
a ‘counter-claim: hot a set-off. In this. 
connection, he-referred to the observation 
of Ramanrasada Rao, J. (as he then was) 
in M enakshi Nadar v. Murugesa Nadar| to the” 
following effect: . ? . SG tp i 


‘The defendants (vendors) whe interdict 
а ‘claim for refund of desposit have to 
plend and prove the damiáge suffered.’ 
by them upon which the Court will ad-: 
judicate as to what’ may be the reaso- 
nable cómpens?tion to which the defen- 
dants are’ entitled to and deduct the 
same and award a decree.in favour of 
the plaintiff Only for ‘the balance The. 
procedure which tbe defendants have’ Хо 
follow in such circumstances is that 
they are to allege arid prove damage to’, 
themselves by either pitting forwerd 
a plea cf set-off or of counter claim against: 
the plaintiff for damages for breech of 
contract. An independent suit for the 
same purpose is also maintainable.’’ 
In that сазе, there‘ was a total absence cf 
pleading regarding the -ckaracter of the 
amount paid and was there no iota 
of évidence that it was paid with the in- 
tention of treating it as earnest. money 
for due performance’ of the contract 
and’ in any event there was no attempt 
made on the part of the deferdarts to 
prove any damage sustained by tem by 
reason of the plaintiff's defeult. ©The 
observations made by the learred Jvdge 
were ‘general in nature. Strictly speaking 
the. principle of set-off or counter -cl2im 
will not annly in such a case. The doctrine 
of set-off may be defined as the extinction 





4 


1, (1969) | M.L.J. 474: A.LR, 1970 Mad. 391. 
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of debts of which two persons are recipro- 
cally debtors to one another by tke credits 
of wich they are reciprocally creditors 
to one another. In this case, it cannot 
be said that the plaintiff and defendants 
stand in the capacity of debtors to each 
other; under the terms of the agreement 
for sale a sum of Rs. 25,000 is liable to 
be forfeited in the event of there being 2 
breach of contract on the part of the plain- 
tiff. However, by the Operation of sec- 
tion 74 of the contract, the defendants are 
precluded from forfeiting the entire sum 
of Rs. 25,000 апа will be entitled to 
forfeit that portion of the amount which 
represents the reasonable amount of də- 
mages suffered by them. Therefore, tke 
sum of Rs. 6,000 wich we have found 
as due to the defendants by way of nenalty 
suffered by them on account of the breach 
of contract committed by the plaintiff has 
to фо in diminution of the amount liable 
. to be refunded by the defendants, to the 
plaintiff. Therefore, there is no necessity 
for the defend2nts to clim the an.ourt 
by way of set-off or by wry of counter claim 
and рау court-fee thereon. We, therefore, over- 
rule the contention of Mr, Srinivasa Gonelan. 
The net result is the judgment and decree 
of the trial Court have to be modified and 
the defendants’ appeal has to be accepted 
in part. М hold in modification of the 
decree of the trial Court that the defendants 
will be entitled to a sum of Rs. 6,000, to- 
wards compensation for the loss sustained 
by them on account of the breach of con- 
tract committed by the plaintif. The 
defendants are bound to return the balance 
of Rs. 19,000. In the result, the appeal 
is partly allowed and the judgment and 
decree of the trial Court are set aside; in 
modification thereof there will be a decree 
in favour of the plaintiff for the recoverv 
of » sum of Rs. 19,090. The parties will 
bs entitled to their costs to the extent of 
their success in the appeal. 


ANUMA GOUNDER 


30. Theplaintiff will be entitled to interest 
at 6% per annum from the date of plaint 
till the date of payment. | 


31. The nlaintiffin her memorandum of 
c"0s3-0 bjactions claims costs which has been 
disallowed ру the trial Cowt. The triel 
Courthas given valid reasons for notaward- 
ing cOsts in favour of the plaintiff. We 
do not consider it just to interfere with the 
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discretion exercised by the trial Court. 
In the iesult, the memorandum of cross- 


Objections is dismissed. However, there 
will be no order as to costs. 


R.S. 


Appeal portly allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—V. Balasubrahmanyan, J. 


Anuma Gounder Petitioner* 
v. 
A. C. Ponnusami Respondent. 


Civil Procedure Code (V of 1908), sec- 
tion 51 and Order 21, rule 40 (1)— Execu- 
tion petition for arrest of the judgment-debtor 
—Nature of enquiry to be conducted. 


Held: It was, no doubt correct that the 
judgment-debtor, in the instant case, did not 
plead that he had no means to рау the 
decree amount. But this was purely a nega- 
tive way of characterising the pleadings of 
the judgment-debtor. For nowhere in his 
counter-affdavit did the ^ judgment-debtor 
plead that he had means to pay. There was 
no admission, in this sense. In any case, in a 
matter like this, where a debtor is sought to 
be arrested and put in civil prison for non- 
payment of a decree debt, the execution 
Court cannot rely for the support of its order 
entirely on the state of the pleadings of the 
judement-debtor. A reference to section 51 
of the Code of Civil Procedure, would show 
that it is the bounden duty of the execution 
Court to satisfy itself, that the judgment- 
debtor has, or has had since the date of the 
decree, the means to pay the amount of the 
decree or some substantial part thereof, but 
all the same refuses or neglect‘ or has refused 
or neglected to pay the same. Section 51 
further insists that the Court's satisfaction 
must be entered for eood reasons which are 
to be recorded in writing in the order. The 
provisions of section 51 do not depend 
for their implementation on the attitude 
which the judgment-debtor might take 
when notice goes to lieu in the execu- 





* G. R. Р, No, 2056 of 1979 
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tion petition. Whether or not the judgment- 
debtor resists the petition and whether or 
not the judgment-debtor denies that he has 
means the Court cannot shirk its responsibi- 
lity under the Code of instituting an enquiry 
to find out whether the judgment-debtor has 
the requisite means to pay and yet wilfully 
refuses or neglects to pay the amount. 

' [Para. 4.] 


In the present case, the entire enquiry before 
the lower Court was taken up with the ques- 
tion whether the judgment-debtor was a 
small farmer and was entitled on that account, 
to the benefits of Act XXXI of 1976. There 
was no reference whatever in the order of 
the lower Court as to what materials were 
placed before the Court by the judgment- 
debtor as to the judgment-debtor’s means to 
pay and as to the failure or neglect of the 
judgment-debtor to pay the same. Nor was 
there any indication to show that the judg- 
ment-debtor was given an opportunity to 
show cause why he should not be arrested 
and put in the civil prison as contemplated 
by Order 21, rule 40 (1) of the Code. What 
the lower Court has done is to close the dis- 
cussion on the issue raised on the basis of 
the Act XXXI of 1976, and straightway direct 
that. the iudgment-debtor will be put in civil 
prison if he does not pay the entire decree 
amount by 25th Tuly, 1978. This is not the 
way in which a petition for arrest of the judg- 
ment-debtor has got to be enauired into and 
disposed of by an executing Court. 


[Para. 5.] 


Case referred to:— 


Jolly George Varghese v. The Bank of 
Cochin, (1980) 2 S.C.C. 360: A.I.R. 1980 
S.C. 470. 


Petition under section 115 of Act V of 1908 
pravine the Hish Court to revise the Order 
of the Court of the District Munsif of Krishna- 
giri, dated 10th Tuly, 1979 and made in 
R.E.P. No. 63 of 1979 im O.S. No. 566 
of 1974. ' . SNC qus 


M.. V. Krishnan, for Petitioner. 
S. Jagadeesan, for Respondent. 
The Court made the following 


Orver.—The petitioner is one Anuma Goun- 
der, against whom the respondent had obtain- 
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ed a decree for money- in the suin-of Rs. 1,618... 


The decree-holder sought to: levy execution. _ 


Li 


against the judgment-debtor by applying forjr 


his arrest and detention in civil prison. The": 
TO-:: 


judgment-debtor resisted the execution 
ceedings on the score that he was a small: 
farmer within the meaning of Act. XXXI of: 
1976, entitled sealing down the delet. _ 


2. The. learned District Munsif, found on. 


the evidence that the judgment-debtor' Could 
not be regarded as a small farmer. ‘Having 
disposed of the judgment-debtor’s objection . 
to execution based on Act XXXI of 1976. 
The learned District Munsif then proceeded-to 
give a disposal to the execution petition in the 
following manner: | 7 


“The respondent does not plead that Де: 
has no means to pay the decree amount’ 
rudi The petition is ‘posted ‘to 25th. 
July, 1978, for the payment of the entire: 
amount by the respondent. If the respon~ 
dent fails to pay the decres amount ћу. 
them, arrest will be ordered”. s 
This order of the learned District Милі. 
has been brought before this Court in revi- 
sion by the judgment-debtor. | уч: 
3. Mr. M. V. Krishnan, learned counsel 
for the petitioner does not canyass the cor- 


rectness of the finding that the ' judgment-'. 


debtor is not a small farmer, within the mean- `, 
ine of the Act XXXI.of.1976. Learned: 
counsel, however, stronely urges .that the 

manner of disposal of the execution petition , 
for arrest of the judgment-debtor is irregular. - 


4. Т aeree with this contention. |The: learn- |. 
ed District Munsif is, no doubt, correct in| 
saying that'the judgment-debtor. does not 
plead that he has no means to pay the. decree 
amount. -But-this is purely a negative way,. 
of characterising the - -pleadings of the judg- 
ment-debtor. For, nowhere in his counter- | 
affidavit does the judgment-debtor plead that 
he has means to pay. There is no admis- 
sion, in this sense. ' In any case, in a matter 
like this, where a debtor - is sought to ‘be’ 
arrested and put in civil prison for non-pay- 
ment of a decree debt, the execution Court. 
cannot rely for.the support of its order -entire- |, 
ly on the state of the pleadings of -the judg- 
ment-debtor. А reference to. section 51 .of 
the: Civil Procedure «Code, .would.-show that [ 
it is the bounden duty of the execution Court: 
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to satisfy itself .that the judgment-debtor 
has,.or has had since the date of the decree, 
the. means to pay the amount of decree or 
some substantial part thereof, but all the same 
refuses or пер1есі> ог has refused or neglected 
to pay the same. Section 51 further insists 
that the Court's satisfaction must be entered 
for good reasons which are to be recorded in 
writing in the order. The provisions of sec- 
tion 51 do not depend for their implementa- 
tion on the attitude which the judgment- 
debtor might take when notice goes to him of 
the execution petition. Whether or not the 
judgment-debtor resists the execution petition 
and whether or not the judgment-debtor 
denies, that he has means, the Court cannot 
shirk, its responsibility under the Code of 
instituting an enquiry to find out whether the 
judgment-debtor has the requisite means to 
‘pay and yet -wilfully refuses. .or neglects to 
pay the amount.. Order 21, rule. 40 (1) of 
[ше Civil Procedure Code, lays down that 


“Where а judgment-debtor appears before 
the Court in obediance to a notice issued 
under rule 37, or is brought before the 
Court after. being arrested in execution of 
„a decree for the payment of money the 
“Court shall proceed to hear the decree- 
‚ holder and take all such evidence as may 
be produced by him in support of his appli- 
‚ cation for execution and shall then give the 
‚ judgment-debtor an opportunity of showing 
cause why he should not be committed to 
civil prison, This opportunity is over and 
` above, the opportunity afforded by the ser- 
vice of notice of the execution petition". 


5. In the present case, the entire enquiry 
before the learned District Munsif was taken 
up with the question whether the judgment- 
debtor was.a small farmer and was entitled. 
on that account, to. the benefits of Act XXXI 
of. 1976.. Almost’ the entire discussion in the 
orderi of; the learned District Munsif is devot- 
ed to this question only. There is no indi- 
cation whatever in the order as to what was 
the evidence which the  decree-holder parti- 
cularly directed towards making good his 
application for arrest of the judgment-debtor. 
There.is no reference whatever in the order 
of the District Munsif as to what materials 
were placed before the Court by the judgment- 
debtor as to the judgment-debtor’s means to 
pay and as to the failure or neglect of the 
judgment-debtor to pay the same. Nor. is 
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there any indication to show that the judg- 
ment-debtor was given an opportunity to 
show cause why he should not arrested and 
put in the civil prison as contemplated by 
Order 21 and rule 40 (1) of the Code. 
What the learned District Munsif has done is 
to close the discussion on the issue raised on | 
the basis of the Act XXXI of 1976, and, 
Straightaway direct that the judgment-debtor ! 
will be put in civil prison if he does not pay 
the entire zecree amount by 25th July, 1978. 
Surely, this is not the way in which a peti- 
tion for arrest of the judgment-debtor has, 
not got to be enquired into and disposed of 
by an execution Court, 


6. . In Jolly George Varghese v. The Bank of 
Cochin’, Krishna Iyer, J., had shown how 
gruesome and obnoxious is the remedy of 
incarcerating a debtor for an unpaid ` debt 
under modern conditions and in the context 
of Human Rights. While learned Judges, 
who have to administer old laws may have to 
guard themselves against over-reaction to 
modern trends in social jurisprudence, they 
may :']least observe the requirements of the 
law in a matter such as arrest and detention 
in civil prison of judgment-debtors. In my 
view, even a minimal adherence to the require- 
ments of the Code has not been done in the 
present case. 


7. I accordingly, set aside the order of the 
learned District Munsif and send the case 
back to him, so that it may have a chance 
of being heard and determined in accordance 
with the provisions of the Code. The civil 
revision petition is accordingly disposed. But 
there will be no order as to costs. 
R.S. Petition allowed 
and remanded. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. . 


PnEsENT:—S. Suryamurthy, J. 


Rangabashyam Naidu Appellant* 


v. 


V. Premkumari and others 
Respondents. 


Tamil Nadu Minor Inams (Abolition and 
. Conversion into Ryotwari) Act (XXX of 
1963)—Jssue of patta by Settlement Authori- 
ties—Title in dispute between rival claimants 
—Jurisdiction of civil Court to decide. 


Held: As decided in Lakshminarayana 
Ayyar and others v. Nallachi Ammal and 
others, ( (1974) 1 M.L.J. 424), the civil 
Court has jurisdiction to decide the question 
of title in dispute between the parties. The 
Settlement Officer could certainly not have 
decided the point in dispute between the par- 
ties to this suit. He was not competent to 
go into the question of the genuineness of the 
will relied on and give a finding as to whe- 
ther or not it was executed by the person 
while he was in a sound disposing state of 
mind. These facts can be considered and 
adjudicated upon only by the civil Court. 


[Para. 5.] 
Cases referred to:— 


T. M. Lakshminarayana Ayyar v. Nallachi 
Ammal, (1974) 1 M..L. J. 424; Sornath- 
атта! v. Ramachandran, (1975) T.L.N .J. 
151. 


Appeal against the decree of the Sub-Court, 
Cuddalore, їп A.S. No. 351 of 1974, pre- 
ferred against the decree in O.S. No. 1173 
of 1972, on the file of the District Munsif 
Court Tindivanam. 


R. G. Rajan, V. Radhakrishnan and J. Naga- 
rajan, for Appellant. 


P. S. Ramachandran, for Respondents. 
The Cogrt delivered the following 


JupemMent.—This is a second appeal from 
the judgment of the learned Principal Sub- 
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ordinate Judge of Cuddaloré who allowed 
A.S. No. 351 of 1974, on the file of his 
Court and setting aside the- judgment and 
decree of the learned District Munsif of Tindi- 
vanam in O.S. No. 1173 of 1972, decreed 
the suit in favour of Premakumari, the first 
respondent herein for declaration of her title 
to the suit properties and for recovery of 
possession of the same. ‘The plaintiff institut- 
ed the suit claiming title to the suit proper- 
ties under a will, dated 30th May, 1963, exe- 
cuted by her maternal grand father, Thirumalai- 
swami Naidu in her favour. Defendants 1: 
and 2 who are the sons of Thirumalaiswami 
Naidu impugned the genuineness of the will 
and set up a will, dated 3rd September, 1968, 
in their own favour. The learned District 
Munsif held that the will, a registration copy 
of which has been marked as Exhibit А-1, 
has not been proved, that even though the 
will, dated 3rd September, 1968, set up by the 
second.defendant has not been produced, the 
evidence that such a will was executed is 
sufficient to prove that the original of Exhi- 
bit A-1-is not the last will and testament of 
Thirumalaiswami Naidu and that, therefore, 
the plaintiff is not entitled to a declaration of 
title. He therefore, dismissed the suit with 
costs of the second defendant who was the 
only contesting defendant. On appeal, the 
Principal Subordinate “Judge of 
Cuddalore examined P.Ws. 3 and 4 who 
have attested the original of Exhibit A-1 and 
P.W. 5 who is the scribe of the original of 
Exhibit A-1 and relying on their evidence 
came to the conclusion that the original of 
Exhibit A-1 was duly executed by Thiru- 
malaiswami Naidu while in a sound dispos- 
ing state of mind. Не took into considera- ` 
tion the fact that Thirumalaiswami Naidu 
died five years after the execution of the 
original of Exhibit A-1. As Thirumalai- 
swami Naidu committed suicide while he was 
residing with the second defendant and as 
he was admittedly residing with the second 
defendant till about the time of his death, the 
learned appellate Judge drew the inference 
that the original of Exhibit A-1 should have: 
been with the testator while he was living 
with the second .defendant. This in my 
opinion, is a logical inference which should be 
irresistibly drawn from the indisputable fact 
tlt Thirumalaiswami Naidu was living 
with the second defendant till about the*time: 
of his death.. The original of Exhibit А-Г. 
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should have been with the testator as he had 
a right to change the will at any time. The 
second defendant in whose house the testator 
was residing till about the time of his death 
has obviously suppressed the original of 
Exhibit А-1. 


2. The second appeal has been admitted for 
determining the following question of law 
formulated by N. S. Ramaswami, J.:— 


“Whether it is. open to the plaintiff to 
claim title to the suit properties in view of 
the settlement proceedings under  Exhi- 
bits B-3, B-4 and B-5 and whether the 
civil Court is not barred from going into 
the question of title in respect of the suit 
properties", 


The learned counsel for the appellant also 
wanted to argue, and I have permitted him 
to argue, the question regarding the genuine- 
ness of the will. It is also contended by the 
learned counsel for the appellant that the 
failure of the plaintiff to produce the origi- 
nal of Exhibit A-1 has not been explained 
away. There can be no doubt that the origi- 
nal of Exhibit A-1 should have been with the 
deceased testator at the time of his death as 
he was residing with the second defendant at 
the time of his death. All his belongings 
including the original of Exhibit A-1 were 
Obviously with the second defendant. As the 
second defendant does not derive any benefit 
under the original of Exhibit A-1, he has 
suppressed the same. This conclusion is 
inevitable from the aforesaid circumstances. 


3. The execution of the will by Thirumalai- 
swami Naidu while in a sound disposing 
state of mind has been proved by P.Ws. 3 
and 4 who have attested the will as well as 
by P.W. 5 who has drafted the will to the 
dictation of the testator. They also prove 
that the testator Thirumalaiswami Naidu went 
to the office of the Sub-Registrar and pre- 
sented the will for registration and that he 
was in a sound and disposing state of mind 
at that time. Thirumalaiswami Naidu died 
only five years after the execution of the will, 
and therefore, there can be no doubt about 
the fact that he was in a sound and disposing 
state of mind at the time of his executing 
the will as spoken to by P.Ws. 3 to 5. 
Hence the finding of the learned appellate 
Judge that the original of Exhibit A-1 was 
duly executed by Thirumalaiswami Naidu 
MLJ—30 
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while in a sound and disposing state of mind 
is perfectly correct and is confirmed. 


4. The next question to be considered is 
whether the suit is barred by reason of the 
issue of patta in favour of the second defen- 
dant in proceedings under the Tamil Nadu 
Minor Inams (Abolition and Conversion into 
Ryotwari) Act (XXX of 1963). In T. M. 
Lakshminarayana Ayyar and others v. Nalla- 
chi Ammal and other?, a Bench of this 
Court has, in construing the corresponding 
provisions in the Tamil Nadu Estates Land 
(Abolition and 'Conversjon into Ryotwari) 
Act (XXVI of 1948), held that the civil 
Court is not barred from going into the ques- 
tion of title, that the grant of patta by the 
settlement authorities may at best be only 
one piece of evidence regarding the question 
of title to the land and that it cannot be said 
that when the settlement officer grants a patta 
to any one of the rival claimants, the jurisdic- 
tion of the civil Court to go into the question 
of the title to the land is taken away. It 
was further held that the order of the settle- 
ment officer granting ог refusing to grant 
patta under section 11 of that Act is not final 
and that it can be questioned in any Court 
of law under section 56 (2) of that Act. 


5. In Sornathammal v. Ramachandran and 
others, Mohan, J., has held that the charac- 
ter of the property alone is decided while 
{һе patta is issued either in favour of the 
land-holder or the ryot but this is far from 
saying that even infer se disputes between 
the land-holder and the ryot could be  ad- 
judicated upon by the Tribunals and though 
the decisions reported in Lakshminarayana 
Ayyar and others v. Nallachi Ammal and 
others', arose under Tamil Nadu Act XXVI 
of 1948, the principle in that case is applica- 
ble to all cases of abolition of zamindari or 
inamdari tenure and converting them into 
ryotwari Therefore, following the decisions 
referred to above, Т find that the civil Court 
has jurisdiction to decide the question of 
title in the dispute between the plaintiff and 
the second defendant. The settlement officer 
could certainly not have decided the points 
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in dispute between the parties to this suit. 
He was not competent to go into the question 
of the genuineness of the will and give a 
finding as to whether or not it was executed 
by Thirumalaiswami Naidu while in a sound 
disposing state of mind. These facts can be 
considered and adjudicated upon only by the 
civil Court. Hence, I answer the question of 
law raised in the second appeal against the 
appellant and find that the civil Court and 
the civil Court alone has got the jurisdiction 
to decide the dispute inter se between the 
parties who are rival claimants to the suit 


properties. Hence the second appeal is dis- 
missed with costs. 
R.S. ——— Second appeal 


dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—V. Ratnam, J. 


R. V. Dharmalinga Mudaliar 
Petitioner* 


2. 
К. Annamalai 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960) (as amended by 
Act XXIII of 1973), section 10 (3) (c)— 
Petition for eviction of tenant—"If he requires 
additional accommodation for residential pur- 
poses or for purposes of a business-which he 
is carrying on" — Scope — Requirement of 
building for additional accommodation of son 
—Landlord entitled to order for eviction. 


Respondent. 


The extended and expanded interpretation of 
the words “for his own occupation” by the 
decisions was recognised, accepted and also 
given effect to by the Amending Act XXITI 
of 1973, which by section 3 (3) inserted sec- 
tion 2 (6-A) in the present Act; the Tamil 
Nadu Buildings (Lease and Rent Control) 
Act, which included in the definition of “mem- 
ber of his family" in relation to a landlord, his 
spouse, son, daughter, grand-child or depen- 
dent parent. Бу the same Act, under sec- 
tion 10 (2) for the words “his son" wherever 
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they occurred the words “any member of his. 
family" were substituted. The background. 
which led to the introduction of this amend- 
ment would thus clearly establish that this. 
wider interpretation earlier given by the- 
Courts and referred to above was accepted 
and had been given effect to by the statute, 
though under section 10 (3) (a) (i) to (iii) 
of the Act. Yet, when the legislature thought: 
fit to accept this expanded interpretation of 
the word “landlord”, it is too much to say 
that there was a conscious omission on its 
part not to give effect to it with reference to 
section 10 (3) (7) of the Act alone. 

[Para. 4.] 


Held, further that it is certainly open to a: 
landlord to ask for additional accommodation 
in order to enable his son to live comfortably 
with the members of his family enjoying all 
facilities and it is not for the tenant to state 
that this should not be done on question of 
relative hardship. [Para. 5.] 


Cases referred to:— 


Kolandaivelu Chettiar у. Koolavana Chettiar, 
(1961) 1 M. L. J. 181; Kangu v. Ahmed 
Unnissa Begum, (1963) 1 M. L. J. 97; 
Saraswathi v. Vadivelu Chettiar, (1967) 2: 
M.L.T. 81: (1968) I.L.R. 2 Mad. 584: 
80 L.W. 408: A.T.R. 1968 Mad. 70; А. 
Muthukumaraswamy v. А. Devaraj, (1976) 
2 M. L. J. 520; К. C. Devassy v. The 
State of Madras, (1970) 1 M.L.J. 533; M. 
Ramalingam v. V. Kothandraman, (1980) 2 
M.L.J. 283; Surekha v. The United Bank 
of India, (1980) 1 M.L.J. 212. 


Petition under section 25 of the Tamil Nadu 
Buildings (Lease and Rent Control) Act 
(XVIII of 1960 as amended by Act XXIIT 
of 1973), praying the High Court to revise 
the order of the Court of the VII Judge. 
Court of Small Causes, Madras dated 22nd' 
September, 1980 and made in Н. R. A. 
No. 1279 of 1979. 


A. Kamala Devi and C. Hanumanatha Rao,. 
for Petitioner. 


P. R. Varadarajan and P. G. Padmanabhan,. 
for Respondent. 


The Court delivered the following 


JcpcMent.—The only contention urged im 
this civil revision petition at the instance of 
the tenant is that the application filed by the 


Ti] DHARMALINGA MUDALIAR 0. 
respondent herein under section 10 (3) (с) 
of the Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960), as amended 
by Act (XXIII of 1973) (hereinafter refer- 
red to as the Act) for ап` order of eviction 
against the petitioner is not  maintainable. 
The petitioner is a tenant in respect of the 
first floor in premises No. 76, T. K. Mudali 
Street, Choolai, Madras-7, on a monthly 
rental of Rs. 85. Admittedly, the respon- 
dent is the landlord of the premises. Accord- 
ing to the case of the respondent, his first 
wife's son, who is working as an Executive 
Engineer in the Corporation of Madras, re- 
quested the respondent to provide him with 
в portion in order to set up his family sepa- 
rately and that in May, 1976, when the second 
floor portion fell vacant, the respondent made 
it available to his son. Alleging that. the 
second floor portion has asbestos roofing, 
which makes the premises very hot during 
day time, that the roofing had also developed 
leakage and that there is no water facility 
available for the family of his son, his wife 
and two children, the respondent filed an 
application under section 10 (3) (c) of the 
Act for an order of eviction against the peti- 
tioner herein in respect of the first floor under 
his occupation after terminating the tenancy 
by notice. 


2. The petitioner resisted the application 
by contending that the petition is not main- 
tainable and that the application for eviction 
had been filed on account of the refusal of 
the petitioner to accede to a demand for higher 
rent by the respondent. The application for 
eviction was also characterised as тайа fide. 


3. On a consideration of the oral as well as 
the documentary evidence, the learned Rent, 
Controller held that the application for evic- 
tion filed by the respondent herein is пої 
maintainable and that it is also not bona fide. 
On this conclusion, the application was dis- 
missed. ^ Aggrieved by this, the respondent 
preferred an appeal in Н:К:А. No. 1279 of 
1979 of the appellate authority (7th Judge 
Court of Small Couses) Madras. The appel- 
late authority held that the petition for eviction 
is maintainable and that the application is 
also bona fide and genuine. The question of 
relative hardship was also considered by the 
appellate authority and it was found that 
greater hardship would be caused to the son 
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of the respondent by not making the addi- 
tional accommodation available to him than 
the hardship that the petitioner would be 
put to as a result of the passing of the order 
of eviction. Оп these conclusions, the dis- 
missal of the application for eviction was set 
aside and an order for eviction was passed. 
The principal objection raised by the learned. 
counsel for the petitioner is that the respon- 
dent cannot maintain an application for an. 
order of eviction under section 10 (3) (с) 
of the Act on the ground that such additional 
accommodation is required for his son. 
Elaborating this contention, it is urged that 
it would be open to the landlord to ask for 
additional accommodation for himself and 
not on the ground of the requirement of his 
son or any other member of his family. On 
the other hand, the learned counsel for the 
respondent contends that the wider interpreta- 
tion put upon the word "landlord" by Courts 
having been accepted by the legislature, it 
stands to reason that the additional accom- 
modation need not be personal only to the 
landlord and that such accommodation could 
also be secured for and on behalf of himself 
or for his son or other members of his family 
as well. 


4. Before proceeding to consider the rival 
contentions raised, the provisions of the sec- 
tion in so far as they are relevant may be 
referred to. Section 10 (3) (c) of the Act 
runs fhus: 


“A landlord who is occupying only a part 
of a building, whether residential or non- 
residential, may, notwithstanding anything 
contained in clause (a), apply to the Con- 
troller for an order directing any tenant 
occupying the whole or any portion of the 
remaining part of the building to put the 
landlord in possession thereof, if he re- 
quires additional accommodation for resi- 
dential purposes or for purposes of a busi- 
ness which he is carrying on, as the case 
may be". 


The scope and amplitude of the requirement 
intended by the use of the words “if he re- 
quires additional accommodation for residen- 
tial purposes or for purposes of a business 
which he is carrying on "has to be ascertain- 
ed. The word “landlord”, as it stood original- 
ly, had been interpreted in several decisions 
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pf this Court. Venkatadri, J.; in Kolandai- 
velu Chettiar v. Koolavana Chettiar’, held 
that the word "landlord" cannot be treated as 
rigid, but should be interpreted in an elastic 
manner to include a dependant as well. This 
interpretation was given in the light of the 
provisions of Tamil Nadu Act XVIII of 
1960. Likewise, in Kangu v. Ahmed Un- 
nissa Begum?, Veeraswami, `]., as.he then 
was, had occasion to interpret section 7 (3) 
(c) of Tamil Nadu Act XXV. of 1949. This 
section, it may be noticed, is comparable to 
section 10 (3) (c) of the Act, In that case, 
the application -was filed on the ground that 
the landlady's son-in-law who was practising 
as a doctor required a portion of the premises 
for opening.a clinic and it was not disputed 
that the son-in-law and the daughter with 
their children were living in the same house. 
A wider interpretation of the words “his own 
occupation” in section 7 (3) of the Act was 
given by the Rent Controller as well as the 
appellate authority and the propriety of this 
view was canvassed before this Court. A 
literal construction of the words “If he re- 
quires’ additional accommodation for residen- 
tial -purposes or for purposes of a business 
which he is carrying on” was attempted and 
an argument was raised that merely because 
the son-in-law happened to be living with 
the landlady, that would not enable the land- 
lady to secure additional accommodation for 
residential purposes or for purposes of the 
business which he was carrying on. Veera- 
swami, J., as he then. was, observed at 
page 99 thus: . 


“I am also inclined to take the view that 
Ње words ‘for his own occupation’ should 
receive a liberal interpretation. If that 
is so, there is no reason why a different 
principle should apply to clause (c) of 
-sub-section (3) of section 7. : The words ‘if 
he requires’ in that provision should, in my 
opinion, be understood in the same liberal 
sense as the words *his own occupation' in 
clause (а) of that sub-section have been 
understood. What is meant, as I think by 
the words “his own occupation" or ‘if he 
requires' is that the requirement is not 
that of a stranger. ‘It is not necessary to 
attract thosé words that the need should be 
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personal to the landlord. -But where the 
line should be drawn will depend on the 
particular facts in each case. It . may, 
however, be generally stated, without intend- 
ing to be precise or exhaustive, that the 
need of close relations who happen to live 
with the landlord or landlady may well 
satisfy the words ‘his own occupation’ or 
iif he requires. I do not say that the 
relationship is the only test. Dependency, 
social customs and habits, usage, practice 
of a particular community and like consi- 
derations may well be taken into account 
in determining whether the requirement of 
those, words is satisfied”. 
Ultimately, it was held that the words “if he 
requires" should not be read in a narrow 
sense of a landlord’s personal needs, but that 
the . requirement of the Jandlord’s family 
would also be within the expression “if he 
requires” and in this view, the order of evic- 
tion was upheld. ‘Again in Saraswathi v. 
Vadivelu Chettiar’, Ramaprasada Rao, J., as 
he then was, had occasion to consider the 
question whether a landlady could maintain 
an application for an order of eviction on the 
ground that the premises was required for the 
business carried. on by her husband. An 
objection was raised that as the premises was 
not required by the landlady, but only for her 
husband, the application for eviction was not 
maintainable. In dealing with this objec- 
tion, the learned ' Judge held that the word 
“Jandlord” appearing in section 10 (3) (a) 
(iit) should receive the same liberal inter- 
pretation and that the expression "landlord" 
appearing both in the old and in the new 
Acts do bear the same meaning and connota- 
tion. It was pointed out that the addition 
of the expression "son" by  Amending Act 
XVIII of 1960, was for the purpose of mak- 
ing the benefit of the legislation available to 
the son as well and that the exclusion of or 
the enumeration of the other dependants can- 
not lead to the irresistible conclusion that the 
Legislature by necessary implication intended 
to exclude such dependants from . obtaining 
such benefits. To arrive at this conclusion, 
the learned Judge relied upon the following 
passages in Maxwell on the Interpretation, of 
Statutes 12th edition at pages 92 to 95 under 
the caption of “Beneficial Construction”: ` 
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«.... It is said to be the duty of the Judge 
to make such construction of a statute 

‘as shall suppress the mischief and advance 
the remedy Even where the 
usual meaning of the language falls short 
of the whole object of the Legislature, a 
more extended meaning may be attributed 
to the words, if they are fairly susceptible 
of it The construction must not, 
of course, be strained to include cases plain- 
ly omitted from the natural meaning of the 
words Tf, however there are cir- 
cumstances in the Act showing that the 
phraseology is used in a larger sense than 
its ordinary sense, that sense may be given 
to it". 


Under the caption “Construction most agree- 
able to justice and reason" at page 188, it is 
observed as under: 


“In determining either the general object of 
the Legislature, or the meaning of its langu- 
age in апу particular passage, it is obvious 
that the intention which appears to be most 
in accord with convenience, reason, justice 
and legal principles should, in all cases of 
doubtful significance, be presumed to be 
the true one". 


Ultimately, the learned Judge observed as 
follows : : 


“Т do not think that a beneficial construc- 
tion—a construction in consonance with 
justice, equity, reason and good conscience— 
would exclude a request by a landlady for 
being in possession of her building for the 
use and occupation by her husband for his 
business. In Hindu society it is the legiti- 
mate duty of the wife to provide comfort 
to her husband and a fortiori it is so for 
furtherance of the interests of the business 
of her husband in which it can safely be 
presumed that she is vitally interested". 


However, in A. Muthukumaraswamy v. А. 
Devaraj, Ramaprasada Rao, J., as he then 
was, held that the failure on the part of the 
Legislature to expand the definition of the 
word “landlord” in section 10 (3) (c) when 
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it amended the word "landlord" in section 10 
(3) (a) (i) to (ii) by Act XXIII of 1973, 
would make it clear that it would not be 
within the canons of propriety to interpret 
the expression "landlord" appearing in sec- 
tion 10 (3) (c) of the Act liberally. But 
it must be remembered that in K. C. Devassy 
v. The State of Madras, represented by the 
Secretary, Home Department and another’, a 
Division Bench of this Court held, even on 
the language of section 10 (3) (а) (7) of 
Tamil Nadu Act XVIII of 1960, as it then 
stood, that the words “for his own occupation 
or for the occupation of his son “would include 
his daughter as well. In dealing with this 
question, Veeraswami, CJ., observed thus: 


“But, since the Legislature has also used 
the language ‘for the occupation of his 
son’ it is urged that this is an indication 
that, at Jeast, a daughter is not taken into 
account. The rationale behind the inclu- 
sion of the son is that the ground of evic- 
tion should be available to a landlord for 
the occupation of his nearest kith and kin. 
Where to draw the line may be left to 
particular cases. But the case of a daugh- 
ter is to our mind a fortiori and, we can see 
no reasonable justification for differentiat- 
ing a son from a daughter in the matter of 
requirement of the landlord for purposes 
of his own occupation. It should not be 
lost sight of that the statutory protection of 
tenancy is a departure from the normal 
provision controlling the relationship of 
landlord and tenant under the Transfer of 
Property Act, and, we should think, that 
for that reason, it should receive a liberal 
interpretation so as to mitigate, where neces- 
sary, the rigour on the landlord. That is 
not to say that, on a matter like that, one is 
expected to Jean in favour of a landlord. 
"We suggest no such thing at all, but, in 
balancing the facts, a reasonable view should 
be taken as to who is the nearest kith and 
kin the necessity of whose occupation in 
the premises may be viewed as the neces- 
sity of the landlord's own occupation". 


From the above observations, it is clear that 

though a daughter was not specifically includ- 

ed within the definition "for his own occupa- 

a ———————=. 
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{tion or for the occupation of his son”, yet, 
as a matter of interpretation , it was held 
that the Legislature intended a daughter also 
to be included within the meaning of sec- 
{Чоп 10 (3) (a) (i) of the Act., 


It is necessary to remember that it is this 
extended and expanded interpretation that 
was recognised, accepted and also given effect 
to by the Amending Act XXIII of 1973, 
which by section 3 (3) inserted section 2 
1(6-A) which included in the definition of 
“member of his family” in relation to a Jand- 
lord, his spouse, son, daughter, grand-child or 
dependent parent. By the same Act, under 
section 10 (2) for the words “his son” 
wherever they occurred the words “any mem- 
ber of his family" were susbstituted. Тһе 
{background which led to the introduction of 
this amendment would thus clearly establish 
that this wider interpretation earlier given by 
Courts referred to above was accepted and 
had been given effect to in the statute, though 
under section 10 (3) (a) (i) to (ii) of the 
Act. Yet, when the Legislature thought fit 
to accept this expanded interpretation of the 
word ‘landlord’, it is too much to say there 
was a conscious omission on its part not to 
give effect to it with reference to'section 10 
(3) (c) of the Act alone. I am not able 
to appreciate that there is any indication that 
there was any such deliberate or conscious 
omission on the part of the Legislature, 
especially when it had accepted the wider 
interpretation put by this Court in K. C. 
Devassy v. The State of Madras, represented 
by the Secretary, Home Department and 
another. Further, there cannot be any ob- 
jection in principle in applying this expanded 
interpretation which had been made the basis 
of the legislation for Act XXIII of 1973, to 
cases falling under section 10 (3) (c) as 
well. It also stands to reason, justice, equity 
and good conscience that if a landlord or 
a landlady can secure accommodation either 
for himself for herself or any other member 
of his or her family, the landlord or landlady 
as the case may be should be enabled to re- 
cover additional accommodation also for him- 
Self or herself and the members of the family. 
The reliance placed by the learned counsel 
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for the petitioner on the decision in 4. Muthu- 
kumaraswamy v. A. Devaraj! and M. Rama- 
lingam v. V. Kothandaraman?, cannot, there- 
fore, be of any avail to the petitioner. In 
Surekha v. The United Bank of India, 
T. Nagar Branch, Madras-17*, a wider inter- 
pretation of the words “if he requires additional 
accommodation for residential purpose or for 
purposes ofa business which he is carrying 
on “in section 10 (3) (c) of the Act has been 
accepted after reviewing the earlier cases on 
the subject. Under these circumstances, the 
application filed by the respondent herein for 
an order of eviction against the petitioner 
under section 10 (3) (c) of the ‘Act was 
clearly maintainable. 


5. The evidence of P.W. 1 discloses that 
the second floor, wherein the son of the res- 
pondent is now residing has been provided 
with asbestos roofing and is devoid of any 
water facility and therefore, there is nothing 
wrong in the respondent entertaining a desire 
that his son should be accommodated more 
comfortably whereby he can live peacefully 
with his wife and two children. The require- 
ment of the respondent on this ground can- 
not, therefore, be said to be either mala fide 
or is otherwise motivated. The only other 
consideration that would be relevant is whe- 
ther the order of eviction should be refused 
on the ground of relative hardship. It is 
not the case of the petitioner that it is im- 
possible to secure similar accommodation in 
the locality. Indeed under Exhibit P-3, the 
rejoinder notice sent by the respondent herein 
to the petitioner, a request is made by the res- 
pondent that he may place the first floor at 
his disposal and occupy the second floor. 
This stand taken by the respondent, apart 
from making it clear that the petition for evic- 
tion is not actuated by any design or oblique 
motive but is only bona fide, further establishes 
that the petitioner had been offered alterna- 
tive accommodation in the véry same pre- 
mises. The petitioner would, no doubt, say 
that the son of the respondent should conti- 
nue to reside in the second floor as before, 
but certainly that is not very reasonable 
attitude on the part of the petitioner. It is 
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certainly open to a landlord to ask for addi- 

itional accommodation in order to enable his 
son. to live comfortably with the members of 
his’ family enjoying all facilities and it is not 
for the tenant to state that this should not be 
done on question of rélative hardship. As 
pointed out earlier, there is absolutely ' no 
hardship to which the petitioner will be sub- 
jected by an order, of eviction being passed 
against him. , Under these circumstances, the 
order for eviction: passed by the appellate 
authority is upheld and the civil revision peti- 
tion is dismissed with costs. 


The Court made the following 


SESHADRI .0. 


OmnpER.— Ihe learned counsel for the peti- 
tioner prays.that the petitioner may be grant- 
ed: some time to vacate the premises and the 
‘learned counsel for the respondent has -no 
Objection for granting three months time to 
the petitioner for this purpose. Accordingly, 
the petitioner will have three months time 
from 30th March, 1981, to vacate and hand 
‘over vacant possession of the premises to 
the respondent, 


R.S. 





Civil revision petition 
dismissed . 


SUNDARASANA GUPTA 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—V. Ratnam, J. 
О. R: Seshadri and others 
. Petitioners* 
9. 
B. Sundarasana Gupta 
Respondent. 


(A) Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960) (as amended 
by Act XXIII of 1973) and the rules framed 
thereunder—Rule 17—Appeals pending before 
the IV Judge of the Court of Small Causes 
Madras — Withdrawal of those appeals by 
transfer by the Chief Judge of the Court of 
Small Causes to his own file—Held, not in 
accordance with the rules framed under the 
‘Act—Principal Judge, City Civil Court alone 
empowered to effect such transfer . 


B) Presidency .Small Cause Courts Act 
(XV of 1882), section 10—Transfer of ap- 
peals from опе Appellate Authority to ano- 
ther—Resort to rule 17 о} the Tamil Nadu 
Buildings (Lease and Rent Control) Act not 
permissible. 


Rule 17 of the rules framed under the Tamil 
Nadu Act, XVIII of 1960, as amended in 1973, 
effects a departure from its earlier counter- 
part, namely, rule 24 of the rules framed 
under the Tamil Nadu Buildings (Lease and 
Rent.Control) Act (XVIII of 1960) in that 
the Principal Judge, City Civil Court, Madras, 
with reference to cases arising in the City of 
Madras and the District Courts with reference 
to other cases have been designated as the 
authorities who can exercise the power of 
transfer which had earlier been vested in the 
High Court under rule 24 of the rules framed 
under the Tamil Nadu Act XVIII df 1960, 
with reference to appeals both in the City of 
Madras and also in the Districts. The grounds 
of course remained basically the same both in 
rule `17 of the rules framed under the Асі 
as amended and under rule 24 of the rules 
framed under Tamil Nadu Act XVIII of 
1960. Having regard to the conferment of 
power of transfer on specified authorities 
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exercisable only on the enumerated grounds, 
the power of transfer cannot be exercised 
otherwise than in conformity with rule 17 of 
the rules framed under the Act. The power 
would be available even in a case where the 
Appellate Authority before whom the appeal 
is pending is not personally interested and no 
application for transfer by any party in the 
appeal has been made, but the District Court 
or the Principal Judge, City Civil Court, 


Madras, is satisfied that there are sufficient 
grounds for such transfer. Опе of such 
sufficient grounds for such transfer would 


be the accumulation of appeals before the 
particular Appellate Authority and the 
non-availability of sufficient ^ appeals for 
disposal before another Appellate Authority. 
In order to effect a fair and equitable dis- 
tribution of the appeals before the several 
Appellate Authorities and to secure a speedier 
disposal of the appeals, the power of trans- 
fer could be spelt out even from the terms 
of rule 17 of the rules framed under the Act, 
as it stands. Therefore in the present cases, 
there was sufficient reason for the transfer 
of appeals from the file of IV Judge of the 
Court of Small Causes, in the sense, that it 
became necessary to relieve the IV Judge 
from the heavy workload of undisposed. of 
appeals on his file. But, then the question 
is, if the ground for transfer had existed 
whether the power of transfer had been exer- 
cised by the authority empowered by the 
Rules. It is not in dispute in this case that 
the Principal Judge, City Civil Court, Madras 
had not exercised the power of transfer under 
rule 17 of the rules framed under the Act, 
but that it was the Chief Judge of the Court 
of Small Causes, who ordered the transfer 
from the file of the IV Judge of the Court 
of Small Causes to his own. This is cer- 
tainly not in accordance with rule 17 of the 
rules which has specified not only the autho- 
rity which can exercise the power, but also 
the grounds on which such transfer can be 
made. [Paras. 5 and 6.] 


The question is whether section 10 of the 
Presidency Small Cause Courts Act, 1882, 
can be invoked in the present case. Sec- 
tion 4 of the Presidency Small Cause Courts 
Act, 1882, defines a “Small Cause Court" as 
meaning the Court of Small Causes constitut- 
ed under this Act in the Towns of Calcutta, 
Madras or Bombay asthe case may be. 
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Section 10 providing for the distribution of 
the business of the Presidency Small Causes. 
Courts can ordinarily have application only 
for the distribution of the work before the 
Court which functions as the Presidency 
Small Causes Courts either at Calcutta, 
Madras or Bombay. The functioning of the 
Judges of the Courts of Small Causes at 
Madras either as Rent Controller or as Appel- 
late Authorities is not referable to any of the 
provisions under the Presidency Small Cause 
Courts Act, 1882, but they are functionaries 
under the provisions of the Tamil Nadu 
Buildings (Lease and , Rent Control) Act, 
which is a self-contained enactment providing 
for all matters dealt with by its provisions. 
It cannot therefore be stated that even while 
functioning under the provisions of the Act, 
the Rent Controllers and the Appellate 
Authorities would also function under the 
provisions of the Presidency Small Cause 
Courts Act, 1882. It is only by a notifica- 
tion of the Government that the Judges of 
the Courts of Small Causes have been desig- 
nated as Appellate Authorities. It might 
have been others as well in which case it 
cannot be said that the provisions of the 
Presidency Small Causes Courts would apply 
even to them. [Para. 7.] 


The notification appointing the Appellate 
Authorities does not say that all the Judges 
of the Court of Small Causes at Madras 
excluding the VI, VII and VIII Judge 
together are constituted as Appellate Authori- 
ties. A plain reading shows that the notifi- 
cation constitutes each Judge of the Court of 
Small Causes, excepting the VI, VII and 
VIII Judges as Appellate Authorities and if 
one such Appellate Authority has seisin 
over an appeal preferred under the provisions 
of the Act, then it would be the competent 
authority to deal with it and dispose of the 
same without reference to other similar Appel. 
late Authorities. No doubt, there is no 
provision made for the distribution of the 
appeals amongst. several ‘Appellate Authori- 
ties constituted under the Act but that cannot 
take away the power of the Appellate Authori- 
ties constituted under the Act to deal with 
appeals which are properly before them as a 
result of the distribution of such work, which 
is part of the process of the hearing of the 
appeal itself. It may be that all the Appel- 
late Authorities have only one office for the 


1] 


purpose of preferring the appeals before them, 
namely, the office of the Court of Small 
Causes, Madras, but then the distribution of 
the appeals "amongst the several appellate 
authorities has necessarily.to be done only by 
that office. It is by this practice that the 
appeals are posted before. different Appellate 
Authorities as a result of the process of dis- 
tribution `of the. work. So long as each 
Appellate Authority has been designated as 
an Appellate Authority by itself, there is no 
need for a group disposal, as it were, of all 
appeals by all'the Appellate Authorities. 
The proceedings before the Chief Judge of 
the Court of Small Causes at. Madras (one 
of the Appellate Authorities under the Act), 
in the absence of an order for transfer of the 
appeals by the. Principal Judge, City Civil 
Court, Madras, cannot be said to have taken 
place, before. an authority which had the 
jurisdiction to deal with it on transfer from 
the file of the IV Judge of the Court of 
Small Causes, Madras before whom the ap- 
peals were originally pending. “| 

[Paras. 8 and 10.] 


Case referred to:— ` 


Venugopal Naidw v. Third Judge. of Small 
Causes Court, , Madras, (1949) 1 M.L.J. 
471: I.L.R; (1950) Mad. 28: 62 L. W. 
285: A.I.R. 1949 Mad. 776. 


Petition under section 25 of the Tamil Nadu 
Act XVIII of 1960 as amended by Act XXIII 
of 1973, praying the High Court to revise the 
Orders of the Court of the Small Causes 
(Chief Judge) Madras, dated 22nd Decem- 
ber, 1980, and made in H.R.A. Nos. 2141, 
2142, 2138, .2125 and 2126 of 1979 (H.R.C. 
Nos. 54, 57, 55, 60 and 48 of 1979 on the 
file.of the Court of Small Causes (IX Judge) 
Madras). | 


The Advocate-General, R. Krishnamoorthy, 
for 5. Ramalingam, A. V. Ilango, M. Loga- 
nathan; T. Krishnamoorthy and N. Rajaram, 
for ‘Petitioners. 


M. Srinivasan and A. S. Ramachandran, for 
Respondent. 

The Court delivered the following 
Orper.—These revisions at the instance -of 


the tenants in occupation of portions of door 
No. 12, Subramania Mudali Street, Madras-1, 


MrLj-—3l 
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belonging to the respondent herein, are directed 
against the orders of eviction passed by the 
authorities below against the petitioners оп 
applications filed by the respondent herein 
under section 14 (1) (b) of the Tamil Nadu 
Buildings (Lease and Rent Control) Act, 
XVIII of 1960, as amended by Act XXIII 
of 1973 (hereinafter referred to as the Act). 
According to the case of the respondent, he 
is residing in a rented premises at door 
No. 10, Subramania Mudali Street Madras-1, 
and carrying on business at door No. 15, 
Ramakrishna Street, Madras-1, and door 
No. 46, Anderson Street, Madras-l, which 
are also rented premises and that in March, 
1978, he purchased the property in the 
occupation of the petitioners and others 
for the purpose of his own use and occupa- 
tion after reconstructing the same to suit his 
needs. The further case of the respondent 
was that the building is an old and dilapidated 
19th century construction and that he was 
desirous of demolishing it and putting up a 
new pucca building. The respondent also 
claimed that he had sufficient means to under- 
take the process of demolition and reconstruc- 
tion and that he had also applied for the 
sanctioned plan and other requirements claim- 
ing that he bona fide requires the building 
in the occupation of the petitioners for the 
immediate purpose of demolition and re- 
construction and giving ап undertaking as 
contemplated by the provisions of the Act, the 
respondent filed applications for evic- 
tion aeainst the petitioners under section 14 
(1) (b) of the Act. An additional ground 
of.wilful default in the payment of rents was 
also put forth by the respondent against the 
petitioners in C. R.P. Nos. 1001.and 1013 
of 198]. 


2. The petitioners resisted these applications 
contending that the respondent had no inten- 
tion of either demolishing or reconstructing 
the building and that the respondent had also 
not secured the necessary plans and estimates 
in that regard. The claim of the respondent 
that he had sufficient resources to undertake 
the process of demolition and reconstruction 
was disputed by the petitioners. The condi- 
tion of the building, according to the peti- 
tioners, was good and that the building did 
not require demolition and, therefore, the 
requirement of the respondent under sec- 
tion 14 (1) (5) of the Act was not bona fide. 
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3. Since all the applications for eviction 
related to the same building and the landlord 
was one and the same and common questions 
had to be decided, all the applications for 
€viction were heard together. Before the 
Rent Controller (IX Judge, Court of Small 
Causes), Madras, the respondent, examined 
himself as P.W. 1 and another as P.W. 2, 
and relied upon Exhibits Р-1 to P-45, while 
‘on behalf of the petitioners R. Ws. 1 to 8 
‘were examined and Exhibits R-1 to R-15, 
were marked. On a consideration of the oral 
as well as the documentary evidence, the 
learned Rent Controller found that the res- 
pondent had not established that the petitioners 
in C.R.P. Nos. 1001 and 1013 of 1981, 
committed wilful default in the payment of 
Tents. As regards the requirement of the 
Tespondent for demolition and reconstruction 
the Rent Controller was satisfied that the 
respondent had sufficient means and that the 
condition of the building was also such as to 
deserve demolition and that the respondent 
bona fide required the premises for demolition 
and recongruction. On these conclusions, 
the applications for eviction were ordered. 
Aggrieved by this, the petitioners preferred 
H.R.A. Nos. 2141, 2142, 2138, 2125 and 
2126 of 1979 to the Appellate Authority (IV 
Judge, Court of Small Causes), Madras. Ву 
an order dated 12th August, 1980, the Chief 
Tudge, Court of Small Causes, Madras with- 
drew these appeals to his file and proceeded to 
‘dispose them of. On an exhaustive re-consi- 
deration of the oral as well as documentary evi- 
dence, the Appellate Authority (Chief Judge, 
Court of Small Causes), Madras, found that 
the age as well as the existing conditions 
of the building required that the build- 
ing should be demolished, that the res- 
pondent had also established his means for 
undertaking the process of demolition and re- 
construction and had also taken steps in that 
regard and that the requirement of the res- 
pondent was also bona fide. Tt was also fur- 
ther pointed out by the Appellate Authority 
that the respondent had already taken posses- 
‘sion of a portion vacated by another tenant 
and had demolished that also and that would 
further establish the bona fide requirement 
of the respondent. On these conclusions, the 
order for eviction was upheld and the appeals 
"were dismissed. It is the correctness of this 
order that is challenged in these civil revision 
‘petitions. 
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4. Though the findings of the authorities 
below with reference to the age and condi- 
tion of the building and also the other aspects. 
to be taken into account in dealing with an 
application under section 14 (1) (6) of the 
Act are fully supported by the materials on 
record, yet, the learned Advocate-General 
appearing for the petitioners raises a techni- 
cal objection with reference to the disposal 
of the appeals by the learned Chief Judge of 
the Court of Small Causes, Madras. It is 
pointed out by the learned Advocate-General 
that the withdrawal by transfer of the appeals 
pending before the IV Judge of the Court of 
Small Causes, Madras by the Chief Judge of 
the Court of Small Causes, Madras, to his 
own file is not in accordance with rule 17 of 
the Rules framed under the Act, under which 
the Principal Judge, City Civil Court, Madras, 
alone is empowered to effect such a transfer 
and, therefore, the Chief Judge of the Court 
of Small Causes did not have the jurisdic- 
tion to deal with the appeal on transfer. It 
is also further submitted that rule 17 does 
not contemplate any transfer on administra- 
tive grounds, as has been done in the present 
case and, therefore, the transfer of the pend- 
ing appeals and the subsequent disposal of 
them by the Chief Judge of the Court of 
Small Causes is without jurisdiction. Reli- 
ance in this connection is also placed upon the 
judgment in M|s. South Service Centre v. M|s. 
Nagar Ali and Sons’. On the other hand, 
the learned counsel for the respondent points 
out that rule 17 (i?) is wide enough to include 
transfer on administrative grounds from the 
file of one Appellate Authority to another and 
that in the present case, the Chief Judge of 
the Court of Small Causes, has powers under 
section 10 of the Presidency Small Cause 
Courts Act, 1882, аз well to regulate the 
business of Court and, therefore, the re-distri- 
bution of work by the Chief Judge of the 
Court of Small Causes cannot be taken excep- 
tion to. Strong reliance in this connection is 
also placed by the learned counsel for the res- 
pondent on the decision in Venugopal Naidu 
v. Third Judge of Small Causes Court, Mad- 
ras?, 


А. 


1. G.R.P. No. 3114 of 1980, dated 5th March, 
1981. 

2. (1949)1 M.L.J. 471: 62 L.W. 285: I.L.R 
(1950) Mad. 28: A.I.R. 1949 Mad. 776. 
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5. It is not disputed that unless the trans- 
fering authority had the power of transfer, 
the transferee authority will not have the 
power to entertain and dispose of the appeal 
so transferred. It is in this context that the 
rules relating to transfer of appeals before 
Appellate Authorities has to ‘be considered. 
Originally, under the provisions of section 8 
(1) of the Madras House Rent Control Order, 
1941, the Collectors of the concerned districts 
and the Collector of Madras for the City of 
“Madras were constituted as Appellate Autho- 
mities and since the Appellate Authority so 
constituted was just one, the provision for a 
dransfer was not in contemplation at all. 
However, after the Madras Buildings (Lease 
апа Rent Control) Act, XXV of 1949, came 
into force, rule 12 provided for transfer of 
‘applications before Rent Controllers and also 
appeals before the Appellate Authorities. 
‘Personal interest of the Controller in any 
case filed before him was the ground upon 
"Which the concerned Appellate Authority was 
empowered to transfer any case to any other 
controller within his jurisdiction. Likewise 
personal interest of the Appellate Authority 
іп an appeal filed before him or the filing of 
ап appeal against an order passed by the 
Appellate Authority as a Controller were 
made gounds upon which the Provincial 
Government was empowered to transfer the 


appeal to the file of another Appellate Autho- ' 


tity. These rules were later amended and 
tules 7 and 10 provided for the transfer of 
а case from the file of one Controller to that 
of another and the transfer of an appeal from 
‘one Appellate Authority to another. ‘Rules 7 
and 10 were again subsequently amended by 
G.O. Ms. No. 1908, Public (General C), 
‘dated 5th August, 1948. Rule 7 vested the 
power of transfer of a case from the file of 
one Controller to that of another on the con- 
cerned Appellate Authority on two grounds, 
namely: (1) personal interest of the Con- 
troller in the case pending before him and a 
Teport to that effect by him to the Appellate 
Authority; and (2) on an application for 
‘transfer by any party in the case, if the 
Appellate Authority is satisfied that there are 
‘sufficient grounds for transfer. Rule 10 
‘enabled the Provincial Governinent to trans- 
fer an appeal from the file of one Appellate 
Authority to another again on two grounds, 
namely: (1) Personal interest of the Appel- 
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late Authority in the appeal and a report to 
that effect by it to the Provincial Govern- 
ment; and (2) on an application for trans- 
fer by any party in the appeal, if the Provin- 
cial Government are satisfied that sufficient 
grounds existed for such transfer. This was 
the position when the Madras Buildings 
(Lease and Rent Control) Act XXV of 1949, 
took effect repealing the Madras Duildings 
(Lease and Rent Control) Act XV of 1946. 
By G.O. No. 1764, Public (General), dated 
28th June, 1951, rules 10 and 13 were framed 
under the Madras Buildings (Lease and Rent 
Control) Act, XXV of 1949, providing for 
the transfer of a case from the file of one 
Controller to that of one Appellate Authority 
to another. 'The grounds upon which the 
powers could be exercised under rules 10 and 
13 for transfer of a case from the file of one 
Controller to that of another and that of an 
appeal from the file of one Appellate Autho- 
rity to another remained the same as before. 
This remained so till the coming into force 
of the Tamil Nadu Buildings (Lease and 
Rent Contro) Act, XVIII of 1960. In 
G.O. No. 1856, Home, dated 3rd June, 
1961, Rules were framed under the Tamil 
Nadu Buildings (Lease and Rent Control) 
Act XVIII of 1960. Rules 20 and 21 pro- 
vided for transfer of proceedings from one 
Controller to another. Under rule 20 the 
Appellate Authority or the Chief Judge, 
Court of Small Causes, Madras was empower- 
ed to transfer a case from the file of опе 
Controller to another within its or his jurisdic- 
tion on three grounds, namely: (1) adminis- 
trative ground; or (2) personal interest of the 
Controller in the case and a report by him 
to that effect; or (3) on an application for 
transfer by any party in the case, if the Appel- 
late Authority or the Chief Judge, Court of 
Small Causes, Madras, is satisfied that there 
are sufficient grounds for the transfer. Rule 21. 
enabled the District Court exercising jurisdic- 
tion under section 25 of the Act at any stage 
to transfer cases from the file of one Con- 
troller to another within its jurisdiction. 
Rule 24 provided that the High Court may 
transfer an appeal pending before one Appel- 
late Authority to another Appellate Authority 
on two grounds, namely: (1) if the Appel- 
late Authority before whom the appeal is 
pending is personally inteyested in the matter 
and reports the matter to the High Court; 
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and (2) if, on an application for transfer by 
any party іп: ће appeal or otherwise, the 
High Court is satisfied. that there are suffi- 
cient grounds for such transfer. · These rules 
continued to remain in force till the provi- 
sions of ће Tamil Nadu. Buildings (Lease 
and Rent Control) Act, XVIII of 1960, were 
substantially amended by Tamil Nadu Act, 
XXIII of 1973, and the new rules were fram- 
ed in С.О. Ms. No. 2529, Home, dated 28th 
October, 1974. Rule 14, providing for a 
transfer of proceedings from one Controller 
to another is the same as rule 20 of the rules 
framed under Tamil Nadu Act, XVIII of 
1960. Rule 17 of the rules framed under 
the Act runs as follows: 
“The ‘Principal Judge, City Civil Court, 
Madras in respect of cases arising in the 
City of Madras and the District Courts in 
respect of other cases, may transfer an 
appeal from the file of the appellate autho- 
rity before whom the apeal is pending to 
that of any other appellate authority— ` 


(Т) if the appellate authority. before whom 
the appeal is pending is personally interest- 
ed in the appeal and reports the matter 
to the District Court, or the Principal Judge, 
City Civil Court, Madras, as the case may 
be; or 
(ï) if, on an application: for transfer by any 
party in the appeal or otherwise, the Dis- 
trict Court or the Principal Judge, City 
Civil Court, Madras is satisfied that there 
are sufficient grounds for such transfer". 
Rule 17 of the rules framed under the Act 
effects a departure: from its earlier counter- 
part, namely, rule 24 of the rules framed 
under Tamil Nadu Act, XVIII of 1960, in 
that the Principal Judge, City Civil Court, 
Madras, with reference to cases arising in the 
City of Madras and the District Courts with 
reference to other cases have been designated 
as the authorities who can exercise the power 
of transfer which had earlier been vested in 
the High Court under rule 24 of the rules 
framed under Tamil Nadu Act XVIII of 
1960, with reference to appeals both in the 
City of Madras and also in the districts. 
The grounds’ of course remained basically 
the same both in rule 17 of the rules framed 
under the Act and under rule 24 of the rules 
framed under Tamil Nadu Act. XVIII of 
1960. Having regard to the conferment of 
the power of transfer on specified authorities 
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exercisable only on the. enumerated grounds, | 
the power of transfer cannot be exercised | 
otherwise than in conformity with rule 17 ofl: 
the rules framed under the. Act. 


6. An argument was raised that rule 17 of 

the rules framed under the Act, as it stands, 

may not include the power of transfer of 
appeals from one Appellate Authority to 

another depending upon the exigencies of 
work-load before the Appellate Authorities. 

But in my view, such a ‘restricted interpreta- 

tion of the power of transfer is not warranted, 

as the use of the expression. “otherwise” 
occurring in rule 17 of the rules framed 

under the Act would contemplate other rea- 

sons like the need for the redistribution of 
work-load of appeals amongst the different 

Appellate Authorities. Thus interpreted, the. 
power of transfer under rule 17 of the rules; 
framed under the Act would be available; 
‘even in a case where the Appellate Autho- 
rity béfore whom the appeal is pending is 
not ‘personally interested and no ‘application ;: 
for transfer by any party in the appeal has 
been ‘made, but the District Court or the 
Principal Judge, City Civil Court, Madras, 
is satisfied that there are sufficient grounds} 
for such transfer. One of such sufficient; 
grounds for such transfer would be the accu-| 
mulation of appeals before the particular] 
Appellate Authority and the non-availability} 
of sufficient appeals for disposal before ano- 
ther Appellate Authority. In order to effect a 
fair and equitable distribution of the appeals 
before the several Appellate Authorities and’ 
to secure a speedier disposal of the appeals, 
the power of transfer could be spelt out even | 
from the terms of rule 17 of the rules framed’ 
under the Act, as it stands. ‘Therefore, in 
the present cases, there was sufficient reason 
for the transfer of appeals from the file of 
IV Judge of the Court of Small Causes to the 
file of the Chief Judgé of the Court of Small 
Causes in the sense that it became necessary 
to relieve the IV Judge of the Court of Small 
Causes from the heavy work-load of undisposed 
of appeals on his file. But then the question 
is, if the ground for transfer had existed whe- 
ther the power of transfer had been exercised 
by the authority empowered by the rules. It 
is not in dispute in this case that the princi- 
pal Judge, City Civil Court, Madras, had not 
exercised the power of transfer under rule 17 
of the rules framed under the Act, but that it 
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‘was the Chief Judge. of the Court of Small 
Causes, who ordered the transfer from the 
file of the IV Judge of the Court of Small 
‘Causes to his own. This is certainly not in 
laccordance with rule 17 of the rules framed 
under the Act which has specified not only 
фк authority which can exercise the power, 
but also the grounds on which such transfer 
can be made. In M|s. South Service Cen- 
tre v. M|s. V. Nazar Ali and Sons, a. simi- 
lar question arose for consideration, namely, 
‘whether the transfer of an appeal pending 
under the provisions of the Act from the file 
of the III Judge, Court of Small Causes, by 
an order of the Chief Judge of the Court of 
Small Causes was valid and it was held that 
the Chief Judge of the Court of Small Causes, 
Madras, cannot exercise powers of transfer 
‘under rule 17 of the rules framed under the 
Act. In the present case, the grounds exist- 
ed, but the authority which exercised the 
power of transfer was not an authority com- 
petent to do so under rule 17 of the rules 
framed under the Act and, therefore conse- 
quent to the exercise of such powers, the 
‘transferee Court, namely, the Chief Judge of 
the Court of Small Causes could not have 
"had jurisdiction to dispose of the appeals. 





7. The question is, whether section 10 of the 
Presidency Small Cause Courts Act, 1882, 
can be invoked in the present case. Sec- 
tion 4 of the Presidency Small Cause Courts 
jAct, 1882, defines a “Small Cause Court" as 
meaning the Court of Small Causes constitut- 
ied under this Act in the town of Calcutta, 
Madras or Bombay as the case may be. Sec- 
ition 10, providing for the distribution of the 
‘business of the Presidency Small Cause Courts 
ican ordinarily have application only. for the 
distribution of the work before the Court 
‘which functions as the Presidency Small 
Cause Court either at Calcutta, Madras ог 
Bombay. The functioning of the Judges of 
the Court of Small Causes at Madras either 
as Rent Controllers or as Appellate Authori- 
ties is not referable to any of the provisions 
under the Presidency Small Cause Courts 
Act, 1882, but they are functionaries under 
the provisions of the Tamil Nadu Buildings 
|(Lease and Rent Control) Act, which is a 


аА 
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self-contained enactment providing for all 
matters dealt with by its provisions. It can- 
not, therefore, be stated that even while func- 
tioning under the provisions of the Act, the 
Rent Controllers and the Appellate Authori- 
ties would also function under the provisions 
of the Presidency Small Cause Courts Act, 
1882.. It is only by a notification of the Gov- 
ernment that the Judges of the Court of 
Small Causes have been designated as the 
Rent Controllers as well as Appellate Authori- 
ties. It might have been others as well in 
which case it cannot be said that the provi- 
sions of the Presidency Small Cause Courts 
Act, would apply even to them. It is, there- 
fore, not possible to accept the contention of 
the learned counsel for the respondent that 
section 10 of the Presidency Small Cause 
Courts Act, 1882, would enable the Chief 
Judge of the Court of Small Causes, Madras, 
to effect transfer of an appeal preferred under 
the provisions of the Act from the file of one 
Appellate Authority to another without resort 
to rule 17 of the rules framed under the Act. 


8. The learned counsel for the respondent 
further submitted that if there is no regulation 
of the business of the Appellate Authorities 
in accordance with section 10 of the Presi- 
dency Small Cause Courts Act, 1882, all the 
Appellate Authorities constituted under the 
Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act, XVIII of 1960, as amended by 
Act XXIII of 1973, have to sit together and 
dispose of the appeals preferred before them. 
It is not possible to accept this contention 
either. The notification appointing the Appel- | 
late Authorities does not say that all thej 
Judges of the Court of Small Causes at Mad- | 
ras excluding the VI, VII and VIII Judges, 
together are constituted as Appellate Authori- 
ties. A plain reading shows that the notifi- 
cation constitutes each Judge of the Court of | 
Small Causes, excepting the VI, VIT and| 
VIII Tudges as Appellate Authorities and if 
one of such Appellate Authorities has seisin 
over an appeal preferred under the provi- 
sions of the Act, then it would be the compe- 
tent authority to deal with it and dispose of 
{һе same without reference to other similar 
Appellate Authorities. No doubt, there is 
no provision made for the distribution of 
the appeals amongst the several Appellate 
Authorities ` constituted under the Act, but 
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that cannot take away the power of the Appel- 
late Authorities constituted under the Act to 
deal with appeals which are properly before 
them as a result of the distribution of such 
work, which is part of the process of the 
bearing of the appeal itself. It may be that 
all the Appellate Authorities have only one 
office for the purpose of preferring the ap- 
peals before them, namely, the office of the 
Court of Small Causes, Madras, but then the 
distribution of the appeals amongst the seve- 
ral Appellate Authorities has necessarily to 
be done only by that office. It is by this 
‘practice that the appeals are posted before 
different Appellate Authorities as a result of 
the process of distribution of the work. So 
long as each Appellate Authority has been 
designated as an Appellate Authority by it- 
self, there is no need for a group disposal, 
as it were, of all appeals by all the Appel- 
late Authorities, as contended for by the 
learned counsel for the respondent. 


9. In Venugopal Naidu v. Third Judge of 
Small Causes Court, Madras, though there 
was no order of eviction as such against the 
petitioner, yet he purported to file an appeal 
on 5th April, 1948, to the Chief Judge, Court 
of Small Causes, Madras, who transferred the 
appeal to the TIT Judge of the Court of Small 
Causes, Madras for disposal before whom an 
objection was raised that he had no jurisdic- 
tion. This objection was overruled and that 
was also upheld by this Court. It has to be 
noticed that prior to Ist March, 1948, the 
Chief Judge of the Court of Small Causes 
was the Appellate Authority for purposes of 
appeals under the provisions, of the Act. But 
on and from Ist March, 1948, the “Court of 
Small Causes" was substituted for the “Chief 
Tudge-of the Court of Small Causes". Tha: 
would mean that without specifying any parti- 
cular Judge of the Court of Small Causes as 
the Appellate Authority, the entire Court of 
Small Causes as a Court was designated as the 
Appellate Tuthority and in order to prevent 
practical difficulties in giving effect to such 
an interpretation, it became necessary to refer 
to section 10 of the Presidency Small Cause 
Courts Act, 1882, to include appeals under 
the Madras Buildings (Lease and Rent Con- 
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trol) Act, XV of 1946, also within the mean- 
ing of the expression of “the business of the 
Court". That is not the position at present 
where amongst the Judges of the Court of 
Small Causes, some have been designated as 
Rent Controllers, while others have been 
appointed as Appellate Authorities and the 
Court of Small Causes consisting of several 
Judges is functioning at the same time as the 
Rent Controller as well as the Appellate 
Authority through different Judges. Under 
these circumstances, the decision relied on by 
the learned counsel for the respondent cannot 
have any application and does not assist him 
in any manner. 


10. For the aforesaid reasons, the proceed- } 
ings before the Chief Judge of the Court of | 
Small Causes at Madras (One of the Appel- 
late Authorities under the Act), in the absence 
of an order for the transfer of the appeals by 
the Principal Judge, City Civil Court, Madras, 
cannot be said to have taken place before ап } 
authority which had the jurisdiction to deal 
with it on transfer from the file of the IV 
Judge of the Court of Small Causes, Madras, | 
before whom the appeals were originally | 
pending. Consequently, the orders passed by 
the Chief Tudge of the Court of Small Causes, 
Madras, in H.R.A. Nos. 2141, 2142, 2138, 
2125 and 2126 of 1979, are set aside and the 
appeals are remanded to the file of the IV 
Judge, Court of Small Causes, Madras, to be 
dealt with on the merits on or before 31st 





July, 1981. The civil revision petitions are 
allowed. No costs. 
R.S. Revision petition 





allowed . 


П] 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—V. Ramaswami, J. 


Р. Kasturi Bai Appellant* 
Uv. 
Т. Varadan and others Respondents. 


Transfer of Property Act (IV of 1882), sec- 
tion 69—Mortgaged property in possession of 
Receiver appointed by Court — Mortgagee 
exercising power of sale—Property sold by 
public auction — Prior permission of Court 
that appointed the Receiver not obtained —: 
Sale whether valid. . 


Held, that the mere fact of failure to ‘obtain 
leave from the Court which had appointed the 
Receiver in respect of the mortgaged pro- 
perty will not in itself be a ground for setting 
aside the sale held by the , mortgagee exer- 
cising his power of sale. Grant of 
will only enable or give a right to the receiver 
or any person interested іп. the property to 
file a suit to have the. sale set aside, if there 
are grounds for setting aside the sale. There- 
fore necessarily the plaintiff will have to state 
the grounds on which 
. avoided in addition to the fact that the leave 
of the Court for the sale of the property was 
not obtained. In this case the plaintiff had not 
stated any specific , ground to question the 
sale except the ground that the property was 
in the custody of the receiver when the mort- 
gagee invoked his power of sale under sec- 
tion 69 of the Transfer of Property Act. In 
the present case there was another factor which 
would estop the plaintiff from questioning 
the sale itself. The plaintiff is a mortgagor 
and the mortgagee is given under the deed 
the power of sale under section 69 of the 
Transfer of Property Act. The Receiver 
was discharged when the suit filed by defen- 
dants 6 and 7 in which he was appointed 
was dismissed. The result of it was the 
receiver shall be deemed to have been hold- 
ing the property on behalf of the plaintiff. 
It was not the case of the plaintiff that she 
did not have any opportunity or did not have 
notice of the sale under section 69 of the 
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the sale should be 
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Transfer of Property Act. In the circum- 
Stances, the plaintiff cannot plead any justifi- 
able cause for setting aside the sale. 


[Para. 2.] 


Cases referred to:— ' 


Kanhaiyalal v. Dr. D. R. Banji, 1958 S.C. 
J. 891: 1959 S.C.R. 333: A. I. R. 1958 
S.C. 725; Veerappa Chettiar v. Md. Mytheer 
Mana Pillai, I.L.R. (1963) Mad. 73: 75 
L.W. 533: A.I.R. 1963 Mad. 33. 


Appeal against the decree of the City Civi? 

Court, (Principal Judge), Madras in Appeal 

Suit No. 214 of 1975, preferred against the 

decree of the City Civil Court, (I Assistant 

Judge), Madras in Original Suit No. 740 of 
1. | 


К. `Уатипап, for Appellant. 
The Court delivered the following. 


JupcMENT.—The plaintiff is the appellant. 
The suit was filed by her for declaration that 
the sale held on 5th June, 1968 at the ins- 
tance of the defendants 1 to 3 in favour of 
the fourth defendant for.Rs. 6,000 in pursu- 
ance of the power of sale under the mortgage 
dated 17th May, 1956, is illegal, void and 
not binding оп the plaintiff. Though the 
suit property originally belonged to the plain- 
tiff and the eighth defendant, the plaintiff 
himself later became the owner of the entirety 
of the property. Under the mortgage dated 
17th May, 1956, the property was mortgaged 
in favour of one Thangavelu Naicker, whose 
legal representatives are defendants 1 to 3. 
The defendants 6 and 7 in this suit filed 
O.S. No. 107 of 1964, on the file of this 
Court which was later on transferred and 
numbered in City Civil Court, Madras as 
O.S. No. 5288 of 1968, in which defendants 
6 and 7 laid a claim of title to the property. 
In this suit the plaintiff, eighth defendant 
and the mortgagee were made parties. Dur- 
ing the pendency of the suit, a receiver was 
appointed in respect of the suit property and 
he was in possession of the same. Subse- 
quent to the appointment of the receiver, 
without prior sanction and permission of the 
Court, which had appointed the receiver, the 
mortgagee purporting to exercise his power 
under section 69 of the Transfer of Property 
Act, brought the property to sale and sold 
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the samé on 6th June, 1968, for a sum of 
Rs. 6,000 to the fourth defendant in this 
suit. Subsequent to this sale, the suit filed 
by defendants 6 and 7 claiming title was dis- 
missed, thereby upholding the title of the 
plaintiff to the entirety of the property. 
Thereafter the plaintiff had filed this suit for 
a declaration that the sale under section 69 
of the Transfer of Property Act, was illegal 
and not binding on her on the ground that 
the sale was effected during the period when 
the receiver was in possession and without 
the permission of the Court which appointed 
the receiver. Both the Courts below held 
that the sale was valid and binding and accord- 
ingly dismissed the suit. It is further held 
by the Courts below that the sale itself could 
‘be avoided only on a substantial legal ground 
and since the plaintiff had not stated any 
ground for setting aside the sale, except the 
statement that the sale was held when the 
receiver was in possession of the property in 
question and without the sanction of the Court 
and that therefore the suit is liable to be dis- 
missed. The learned counsel for the appel- 
Jant submitted that this view of the Courts 
below is not correct and that the plaintiff is 
entitled to have the sale set aside on the mere 
fact that the sale was held without the prior 
permission of the Court which appointed the 
receiver. In support of this contention, the 
Jearned counsel for the appellant relied on a 
decision of the Supreme Court in Kanhatyalal 
v. Dr. D. R. Banji and others’. In that 
case in a suit on a mortgage a receiver was 
appointed and the property was in the cus- 
tody of the receiver. The Government for 
recovery of the land revenue, took proceed- 
ings under the Berar Land Revenue Code and 
ultimately brought the property to sale and 
sold the same for a sum of Rs. 270 while the 
‘mortgage itself was for Rs. 70,000. The reve- 
nue sale was held without the leave of the 
Court concerned. The receiver thereafter 
filed a suit to set aside the revenue sale on 
‘the ground that the revenue officer could not 
sell the property without the prior permission 
of the Bombay High Court as the property 
was in possession of that Court through the 
receiver appointed by it. The trial Judge 
set aside the revenue sale which was con- 
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firmed by the Division Bench in a Letters 
Patent Appeal. The purchaser at the reve- 
nue sale preferred a further appeal to the 
Supreme Court. It was contended on behalf 
of the auction-purchaser that the sale with- 
out the notice to the receiver or without the 
leave of the Court was not void but only 
irregular and that in any event a regular suit 
in a civil Court was not maintainable and 
the suit should have been filed in a revenue 
Court as provided for under the Land Reve- 
nue Code, if the receiver was aggrieved by 
the sale and that the civil suit was barred by 
the provisions of sections 157 and 192 of the 
Land Revenue Code. It may be mentioned 
that the suit was filed by the receiver to set 
aside the sale on the ground: (1) the pro- 
ceedings started against the original occupant 
and not against the receiver, were — without 
jurisdiction and void ab initio; (2) No dem- 
and was made before putting the property to 
sale; (3) There was no attachment as re- 
quired by law; (4) The sale proclamation 
was illegal as it did not specify the area to be 
sold and the name of the receiver who was 
then the occupant and it was not proclaimed 
as required by section 24, Berar Land Reve 
nue Code; and (5) No proceedings for reco- 
very could be taken against the receiver or 
against any property in his possession with- 
out the leave of the Bombay High Court 
which appointed him. The Supreme Court 
first considered the question as to the effect 
of not obtaining the leave of the Court and 
observed :— 


“It is also settled Jaw that proceedings 
taken in respect of a property which is in 
the possession and management of a recei- 
ver appointed by Court under Order 40, 
rule 1 of the Code of Civil Procedure, with- 
out the leave of the Court, are illegal in the 
sense that the party proceeding against the 
property without the leave of the Court 
concerned is liable to be committed for 
contempt of the Court, and that the pro- 
ceedings so held, do not affect the interest 
in the hands of the receiver who holds the 
property for the benefit of the party who, 
ultimately, may be adjudged by the Court 
to be entitled to the same. The learned 
counsel for the respondent was not able to 
bring to our, notice any ruling of any 
Court in India, holding that a sale held 
. without notice to the Receiver or without 
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the leave of the Court appointing the recei- 
ver in respect of the property, is void ab 
initio 
In our opinion, -it is enough.to point ош 
that the High Court took the view that the 
sale was voidable and could be declared 
illegal in a proper proceeding or by suit. 
We shall assume for the purposes of this 
case that such a sale is only voidable and 
not void ab initio". 


2. The Supreme Court then went into the 
question on the assumption that the sale 
held without the leave of the Court and with- 
out notice to the receiver is only  voidable 
and can be declared ‘as illegal whether there 
is anything in the Berar Land Revenue Code, 
which bars the filing of a suit for setting aside 
the sale on the grounds mentioned earlier. 
After referring to the provisions in that Code, 
‘the Supreme Court held that the suit did not 
raise any ground which is covered by the speci- 
fic provisions of the Code for setting aside the 
revenue sale and the suit being not one sim- 
pliciter. to set aside the sale held by the 
revenue authorities, but a suit for a declara- 
tion and a consequential relief of possession, 
it was maintainable. Ultimately the appeal 
was dismissed. The learned counsel for the 
appellant contended that the Supreme Court 
had upheld the setting aside of the sale with- 
out relying on any specific grounds for setting 
aside the sale but simply on the ground that 
the leave of the Court was not obtained be- 
fore the revenue sale was held and that there- 
fore the ratio of the judgment should be taken 
às holding that on the very ground of absence 
of leave of the Court, the sale held under 
section 69 of the Transfer of Property Act 
could be set aside. I am unable to agree 
"with this contention of the learned counsel 
for the appellant. Tt is true that the Supreme 
Court -had not dealt with the grounds on 
which the sale was sought to be set aside, 
except to consider the question as to the 
effect 'of not obtaining the leave of the Court 
‘before, proceeding to sell the property. But 
as already stated the sale was sought to be 
‘set aside on more than one ground. One of 
‘them was that there was-no valid attachment 
of propérty and that there was no opportunity 
for ‘the -mortgagor to prevent the sale. .The 
attachment of properties in a case where the 
‘property is in the possession of a receiver, is 
provided for under Order 21, rule 52 of the 
ML]I—32 
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Code of Civil Procedure, and that was speci- 
fically noted by the Supreme Court observing 
that Order 21, rule 52 of the Civil Proce- 
dure Code, requires that where the property 
is in the- custody of any ‘Court or public 
Officer, attachment shall be made by a notice 
to such Court or officer. The Supreme 
Court also observed :— 


“the absence of such a notice would not 
render the sale void ab initio, because the 
jurisdiction of the Court, or the authority 
ordering the sale, does not depend upon 
the issue of the notice of attachment". 


This observation clearly shows that the sale 
held without such a notice is also not void but 
could be invalidated on any of the grounds 
known to law at the instance of the receiver. 
The trial Court as. also the Division Bench 
of the High Court had set aside the sale on 
merits on all the grounds mentioned earlier, 
holding that there was no proper attachment, 
that there was no valid notice to the receiver. 
and that the permission of the Court appoint- 
ing the receiver was not also obtained. 
Before the Supreme Court only certain points 
were urged and they were alone dealt with 
by the Court. In the circumstances when the 
Supreme Court upheld the. judgment of the 
High Court, in my opinion, it shall be deem- 
ed to have been upheld on the ground that 
the merit warranted to set aside the sale 
and not the mere ground of the absence 
of leave of the.Court which appointed the 
receiver. In fact, a similar question came 
up for consideration in the decision reported 
in Veerappa Chettiar v. Md. Mytheen 
Mana Pillai, before the Division Bench of 
this Court and the decision of the Supreme 
Court was also relied on. That was also a 
case of a sale though by execution through 
Court but during the period when the pro- 
perty was in the custody of the receiver ap- 
pointed by another Court. 


This Court observed:— 


“The mere fact of failure to obtain leave 
will not in itself be a ground for setting 
aside a sale; the question of setting aside 
a sale will have to be decided on the 





LL.R. (1963) Mad. 


1. (1962) 75 L.W. 533: 
73 : A.T.R. 1963 Mad, 33. 
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‘particular facts and circumstances in each 
case’, ^" AM аз 
Therefore. the mere fact of failure to obtain 
leave will , not in itself Бе a ground for 
setting aside the sale and that ground will only 
enable or give a right to the receiver or any 
person who is interested. in the property to 
file a suit to have the sale set aside; if there 
are grounds for setting aside the sale. There- 
fore; necessarily :the: plaintiff will:have to 
state the grounds on which she wants to 
avoid the sale in addition to the fact that the 
leave of the Court for the.sale of the property 
was not obtained. In this case the plaintiff 
had not stated ‘any specific ground -to 'ques- 
tion’ the same except the ground that the 
property was in the custody of the receiver 
when the mortgagee ‘invoked his power of 
sale under section 69 of the Transfer of Pro- 
perty Act. In this case there is another fact 
which will estop the plaintiff from question- 
ing.the sale' itself. It is not disputed that 
the plaintiff is a'mortgagor and ће mort- 
gagee is given under the: deed a power of 
sale under section 69. The receiver appoint- 
ed. by the Court was discharged when the 
suit filed by defendants 6 and 7 was dismissed. 
The result of it.was that the receiver shall be 
deemed to have.been holding the property 
on behalf.of the plaintiff. It was not the 
case of the plaintiff that she did not have any 
opportunity; or she did not have notice of 
|the sale under section 69 of the Transfer óf 
Property Act. In the  circumstances,: there 
fore, the plaintiff cannot plead. any justifiable 
cause for the claim of setting aside the sale 
in this suit. Accordingly, the second appeal 


fails ‘and is dismissed. There will be по 
order as to costs. 
——— Second appeal 


В.5. : 


* dismissed. 
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IN THE HIGH COURT. OF JUDICA- 
TURE AT MADRAS. | 


PRESENT :-—/’. Ratnam, J. 


Thulasibai Ammal Petitioner* ` 
v. | 
Kanna Pandithar and. others, 

Respondents. 


Tamil Nadu, Court-fees and Suits Valuation 
Act (XIV. of 1955), section 52—Suit for 
partition—Final decree .passed—Allotment of 
properties made—Petitioner directed to pay 
Rs. 12,500 to equalise the value of the pro- 
perties allotted — Appeal against final decree 
by: the petitioner—Petitioner directed to pay 
court-fee on Rs. 12,500—Whether | direction 
1s: correct. : І 


The ‘final decree ‘passed by the Court of first 
instance in a partition suit while allotting 
properties directed the petitioner herein to 
pay Rs. 12,500 to the first respondent Бу 
way of owelty. The petitioner appealed to 
the District Court against the final decree. 
On the question 'of the correct court-fee paya- 
ble on the memorandum of appeal, 


Held: . Under section 52 of'the Tamil Nadu 
Coürt-fees and Suits Valuation Act, 1955, a 
general provision has been made that the fee 
payable іп an áppeal shall be the same as the 
fee that would be payable. in the Court of 
first instance оп the  subject-matter of the 
appeal. In the present case, a reference to 
the memorandum of valuation in the intend- 
ed appeal by the petitioner discloses that the 
value of the subject-matter of the appeal is 
shown as Rs. 12,500. Under the decree passed 
in the suit the first respondent in the appeal 
is directed to pay court-fee on this amount 
and therefore, if the petitioner wants to pre- 
fer ‘an appeal against the decree, court-fee has 
to be paid on the same value viz., Rs. 12,500 
on which the first respondent has also been 
directed to pay the court-fee. In any event, 
Explanation (I) would be attracted in the 
instant case as the petitioner appeals against 
the grant of a relief of payment of Rs. 12,500 
in favour of the first respondent. herein and 
the court-fee payable in that appeal should be 


* С. В. P. No, 2056 of 1979. JC 
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the same as the fee that would be payable 
by the first respondent herein on the relief. in 
the Court of the first instance. The peti- 
tioner cannot escape from the payment of 
court-fees on Rs. 12,500 which is the amount 
for which she has been .made liable and for 
which the first respondent herein has also 
been made liable for payment of , court-fee 
even under the terms of the decree. The 
order of the Court below holding that the 


petitioner has to pay. ad valorem  court-fee 
of Rs. .12,500 is рну correct, 
и 4.1 


Cases АУУ — 

Minor Veluchami Pillai by next friend Chel- 
lathayee (alias) Meenakshi Атта! v..K. R. 
Sankaralingam Pillai, (1949) 2 M.L.J. 782: 
I.L.R. (1950) Mad. 852: 63'L.W. 1154: 
А.Т.К. 1950 Mad: 353; Dhanakodi Nayak- 
kar, In re, (1938) 1 M. L. J. 628: I.L.R: 
(1938) Mad. 598: 47 L.W. 488:. А.Т.К. 
1938 Mad.:435; Kadiyala Peravadhannulu v. 
Kadiyala Peravadhannulu, (1942) 2: M.L.J. 
402: A. I. R. 1950 Mad. 26; Balarama 
Naidu v. Sangan Naidu, (1922) I.L.R. 45 
Mad. 280: 42 M.L.J..184: 14 L.W. 730: 
A.I.R. 1923 Mad. 19; Krishnappa  Chet- 
‘tiar, In re, (1941) 2 M.L.J. (N.R.C.) 92. 


Petition under section 115 of Act V of 1908, 
praying the High Court to revise the, Order 
of the District Court, North Arcot at Vellore, 
dated 29th October,.1980 and made in 
‘Appeal No. Nil of 1980. | 


G. Jagadeesa Iyer for M. N. Padmanabhan 
and 4. S. Chakravarthi, ‹ Хот Petitioner. 


K. Srinivasan and N. R. Chandran,: the 
Additional Government Pleader, for Respon- 
dents .: t 
The. Court made the iyis 

Олркк.-—Тһе question that arises for consi- 
deration in this civil revision petition is whe- 
ther the court-fee paid by the petitioner in 
the appeal. preferred by her before the District 
Court, North Arcot at Vellore, is correct. 
The area of controversy, factual as well as 
légal is very small. In the course of the 
final decree. passed in O.S. No. 172 of 
1961, D.M.C., Ranipet, the site of item No. 1 
of the suit properties has been allotted to the 
share of the petitioner, while items 2 to '4 have 
been allotted to the share of the ist respondent 
herein. While the value, of the site allotted to 
the share of the petitioner had been fixed at 
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Rs. 30,000 items 2 to 4 allotted to the share 
2. the .first respondent were valued at 

5,000 and in view of the allotment of 
ts entirety of the site of the value of 
Rs. 30,000 to the share of the petitioner, the 
petitioner was directed to pay the first res- 
pondent a sum of Rs. 12,500 in order to 
equalise the value of the shares allotted to the 
petitioner and the first respondent under the 
decree. The decree directed the payment of 
this sum ,of Rs. 12,500 by the petitioner to 
the first respondent, in addition to directing 
the allotment of items 2 to 4 of the suit pro- 
perties to the first respondent. It appears 
that the petitioner earlier preferred an appeal 
in. A.S. No. 279 of 1978, District Court, 
Vellore, and that the matter was remanded 
for disposal in accordance with the directions 
given therein. It is thereafter that the matter 
has come to be dealt with by the learned Dis- 
trict Munsif, Ranipet, on 4th September, 
1980, and the petitioner was again held lia- 
ble to pay a sum of Rs. 12,500 in respect of 
the exclusive allotment of the entirety of 
item 1 to the share of the petitioner. Against 
this final decree, the. petitioner preferred an 
appeal again to the District Court, North 
aco at Vellore, paying a court-fee of 

60.50 under, section 52 of the Tamil 
Nadu Court-fees and Suits Valuation Act. 
on the value of-the suit viz., Rs. 799.65. 
The matter was heard by the learned District 
Judge on the question of the correct court- 
fee payable by the petitioner in respect of 
the appeal and. it was held that the appeal 
had to be-valued at Rs, 12,500 and the court- 
fee thereon has to be- paid and in this view, 
the memorandum of appeal was returned for 
the payment of deficit court-fee granting 
three weeks, time to the petitioner to do SO. 
ТЕ is the correctness of this order that is chal- 
lenged in this civil revision petition. Notice 
of this civil revision petition was ordered to 
the Additional Government Pleader and 
Mr. N. R. Chandran represents the State 
of Tamil Nadu before me. 


2. The learned counsel for the petitioner 
contends that the suit, out of which the ap- 
peal has arisen, still continues to be one for 
partition. and separate possession and there- 
fore, the court-fee paid as on the former 
occasion on the value of the suit would be 
sufficient. It is also further urged that the 
provision for owelty, as in this case, is only 
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an incidental relief to the main relief of parti- 
tion and therefore, no court-fee need be paid 
on the-amount of Rs. 12,500 as directed by 
the Court below. Reliance in this connec- 
tion is placed by the learned counsel for the 
petitioner on the decision in Minor Veluchami 
Pillai by next friend Chellathayee alias 
Meenakshi Атта! у. К. R. Sankaralingam 
Pillai and others‘. On the other hand, 
Mr. N. R. Chandran, Ше learned Addi- 
tional Government Pleader-II, contends that 
though the decree is one which has been 
passed as a final decree in the course of a 
partition suit, in filing an appeal against such 
a decree, the petitioner is attempting to get 
rid of a liability of Rs. 12,500 fastened upon 
the petitioner by the final decree and that 
therefore, when the amount has been ascer- 
tained and awarded, it is not open to the 
petitioner to value.the appeal differently . 
Tn this connection, reliance is also placed upon 
Explanation (I) to section 52 of the Tamil 
Nadu Court-fees and Suits Valuation Act, 
1955, to the effect that the court-fee 
payable in the appeal against the grant of 
the relief in favour of the first respondent to 
the tune of Rs. 12,500 should be the same as 
the fee that would be payable on the relief, 
in the Court of the first instance. In other 
words, the court-fee payable on the memo- 
randum of appeal would be the court-fee 
payable on the relief in the Court of first 
instance viz., the court-fee on a sum of 
Rs. 12,500. It is also further pointed out 
by the learned Additional Government Plea- 
der that the decision relied on by the learned 
counsel for the petitioner related to Arti- 
cle 17-B of Schedule IT of the  Court-fees 
Act VII of 1870. 


3. No doubt, the appeal sought to be pre- 
ferred by the petitioner arises out of a suit 
instituted by the first respondent herein for 
partition and separate possession of a half 
share in his favour. Under the terms of the 
decree referred to earlier, the petitioner has 
been directed to pay the first respondent 2 sum 
of Rs. 12,500 which is attempted to be got 
rid of by preferring the appeal. In these 
circumstances having regard to the quantifi- 
cation of the liability of the petitioner under 
the terms of the decree, which is sought to 
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be got rid of, it is not possible to value the 
appeal at any other figure and pay court-fee 
thereon. Therefore, the mere circumstance 
that the final decree appealed against arises 
out of a suit for partition cannot justify the 
payment of the same court-fee as was done 
prior to the passing of the preliminary decree. 
In relation to a suit for accounts, it has been 
pointed in Dhanakodi Nayakkar and others, 
In ret, by а Full Bench of this Court that 
where a defendant appeals against a final 
decree, he should рау а court-fee on the 
amount of the decree passed against him, 
except in cases where the appeals only against 
a portion of the decree. It is also stated that 
when a defendant appeals .against a final 
decree, he knows exactly the value of his relief. 
Even otherwise, it has been held by Horwill, 
J., in Krishnappa Chettiar any another*, that 
where in a suit for partition, a coparcener 
claimed to have lent a certain sum of money to 
his father who was the manager of the family 
and that sum should also be taken into 
account in partitioning the property and that 
was negatived, ad valorem court-fee has 
to be paid as the claim in the appeal cannot be 
said to be incapable of valuation. Again, in 
Kadiyalal Peravadhannulu v. Kadivala Pera- 
vadhannulu, minor by mother and guarian?, it 
has been held that if in a decree in a parti- 
tion suit, there is a specific direction to pay the 
plaintiff a certain amount, for purposes of 
appeal. Article 17-B of Schedule IT of the 
Court-fees Act, cannot be pressed into  ser- 
vice for payment of court-fees adopting the 
plaint valuation and that if the subject-matter 
had been clearly determined viz., a specific 
amount, court-fee will have to be paid on that 
amount by the party seeking to get rid of 
that decree. In Balarama Naidu v. Sangan 
Naidu‘, where appeals were preferred in a 
suit for partition by both sides against the 
final decree determining the mesne profits, the 
Division Bench held that the appeals must be 
treated as appeals against the final decree 
and ad valorem court-fee must be charged 
under Article 1 of Schedule T of the Court-fees 





1. (1988) 1 M.L.J. 628: T.L.R. (1938) Mad. 
598: 47 L.W. 488: A.LR. 1938 Mad. 435. 

2. Appeal No. 477 of 194). (1941) 2 M.L.. 
(N.R.C.) 92. p 

3. (1949) 2 M L.-J. 402: A.L.R. 1950 Mad. 26. 


4. (1922) LI.L.R. 45 Mad. 280 ; 42 M.L.J. 184: 


14 L.W, 730: А.В. 1923-Mad. 19. 
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Act, calculating оп the amount of mesne pro- 
fits in dispute. ‘Article: 17-B of the Court- 
fees Act (СУП of 1870), provided for the 
payment: of ‘the fixed · court-fee on · plaints 
or memorandum of apppeal in every suit 
where it is not possible to estimate at a money 
value the subject-matter in dispute and which 
was not otherwise provided for. On the facts 
of the present case, the money value has been 
estimated, quantified and specified under the 
decrée appealed against anf therefore. Arti- 
cle 17-B сап have no application whatever at 
all. Even otherwise, having regard to the 
próvisions of section 52 of the Tamil N«du 
Court-fees and Suits Valuation Act, 1955, Arti- 
cle 17-B cannot be taken advantage of by the 
petitioner'to justify the payment of the court- 
fee on the memorandum of appeal on the basis 
of the valuation or.in the plaint. Therefore, 
the decision relied on by the learned counsel 
for the petitioner cannot be of any assistance 
to the petitioner in the present case. 


4. "Under section 52 of the Tamil Nadu 
сее and Suits Valuation Act, 1955, а 
general provision has been made that the fee 
payable in.an appeal shall be the same: : as 
the fee that would-be payable іп the Court of 
first instance on the subject-matter of the ap- 
peal. In the present case, a reference to the 
memorandum of ‘valuation in the intended 
appeal by the petitioner discloses that the 
value of the subject-matter of the appeal is 
stated to be’ Rs. 12,500. Under the decree 
passed im the suit, the first respondent herein 
has been directed to pay the court-fee.on this 
amount and therefore, if the petitioner wants 
to prefer an appeal against this decree, the 
court-fee ‘has to be said on the same value 
viz., Rs: 12,500 on which.the first respon- 
dent has also been directed to pay ‘the. court- 
fee. In any event, Explanation (I) would 
be attracted to the instant case as the peti- 
tioner appeáls 'against the grant of a relief of 
payment of Rs. "B. 500 in favour of the first 
respondent _ lierein and the court-fee payable 
in that: 'appeal should be the same as the fee 
that would be payable by the first respondent 
herein "оп the relief in the ‘Court of the first 
instance. It is élear from the above that the 
petitioner cannot. escane.from the payment of 
cóurt-fee on’ Ёз: 12,500. which is the amount 
for which she -has been made: liable and for 
whichi the first respondent hereiri has also been 
made diable for payment of .court-fee ° even 
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under the terms of the decree. Having 
regard to these considerations, the argument of 
the learned counsel for the petitioner that 
since she had been allowed to pay a court- 
fee of only Rs. 60-50 in A.S. No. 279 of 
1978, earlier, she cannot be called upon to 
pay higher court-fee now, is unacceptable, 
The order of the Court below holding that 
the petitioner has to pay ad valorem court- 
fee on Rs. 12,500 is therefore, perfectly, cor- 
rect and does not merit any interference in 


revision. The civil revision petition fails and 
is dismissed. No costs. 


5. The petitioner will have three weeks time 
from this day to pay the deficit court-fee. 


6. This civil revision petition having been 


'posted to this day for being mentioned in the 


presence of Mr. S. Jagadeesa Iyer for M[s. 
M. E. Padmanabhan and A.S. Chakra- 
varthi, Advocates, for the petitioner and of 


Mr. K. Srinivasan, ee for the 1st 
Respondent and of Mr. N. Chandran, 
Additional Government рл ‘No. II on 


issue of notice from Court, that the 2nd res- 
pondent having been reported dead and no 
legal representatives brought on record with- 
in the time allowed by law and the 3rd res- 
pondent not appearing in person or by Advo- 
cate, the’ Court made the following order: 


7. The court-fee directed to be paid by 
the petitioner in C.R.P. No. 3425 of 1980 
may be paid on or before 19th June, 1981. 


R.S. Civil revision 


petition dismissed. 
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IN THE HIGH COURT OF JUDICA- 
: TURE АТ MADRAS. 


‚ PRESENT:—M. M. Ismail, CJ. and M. A. 
i Sathar Sayeed, J. 


‚С. N. Venkataswamy, Proprietor, Bama 
Match, Industries, Sithurajapuram Post, 
: Ramanathapuram District Petitioner* 
iv. 


iThe Tamil Nadu Small Industries Deve- 
‘lopment Corporation Ltd., represented by 
its General Manager, No. 5, Greames Road, 
Madras-6 and others Respondents. 


Tamil Nadu Revenue Recovery Act (I of 
1864), section 52-A (introduced by Tamil 
Nadu Act XII of 1972)— Constitution of 
India (1950), Seventh Schedule, List II, 
Entries 43, 45—"Public debt of the State" — 
Meaning of—Function of the Lists in the 
Seventh Schedule to the Constitution—Inter- 
pretation of Entries—"'Land Revenue" has ac- 
quired a definite meaning—State Legislature 
cannot by fiction treat something else as land 
revenue—Section 52-A introduced by Tamil 
Nadu Act (ХП of 1972) in Tamil Nadu Act 
(I of 1864), is ultra vires, the Tamil Nadu 
Legislature. 


Entry 43 of List II of Seventh Schedule to 
the Constitution provides for recovery in a 
State of claims arising outside the State. It 
cannot be invoked to support legislative com- 
pentence of the Tamil Nadu Legislature to 
enact section 52-A of Tamil Nadu Act I of 
1864. [Рага. 13.] 


Entry 43 refers to “public debts of the State". 
It refers to public debts owing by the State 
to others and not to any debt owing to tbe 
State by others. [Para. 14.] 


The expression ‘ public debt of the State’ 
occurring in Entry 43 connotes only borrow- 
ing by the Government from the public and 
does not take in any amount payable by the 
public to the Government. [Para. 16.] 


ТЕ is well-settled that the function of the 
Lists in the Seventh Schedule to the Constitu- 
tion is only to demarcate the legislative fields 
between Parliament and the States and not to 





* W.P. Nos, 3427 of 1977 etc. 


7th October, 1980. 
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confer any power; each of the Union and 
State Lists starts by enumerating first Entries 
dealing with general legislative powers as dis- 
tinct from taxation power Entries which are 
separately enumerated thereafter. Thus, 
Entries 1 to 81 in List Т and Entries 1 to 45 
in List II deal with general legislative powers, 
while Entries 82 to 92 in List I and En- 
tries 46 to 62 in List II deal with taxation 
powers, List III contains 1 to 47 Entries 
which deal only with general legislative power. 
It does not contain any Entry regarding taxa- 
tion power. Entry 96 in List I and' Entry 66 
in List II and Entry 47 in List III enable a 
State Legislature to levy fee in respect of the 
matter in the respective Lists including taxa- 
tion Entries. While interpreting the Entries, 
it is the duty of the Court to interpret them 
in their plain, natural and grammatical mean- 
ing and read them in their fullest апа widest 
amplitude so as to extend their scope to all 
ancillary and subsidiary matters which can 
reasonably and fairly be comprehended in 
them. [Para. 22.1 


The Corporations in the instant case are com- 
panies incorporated under the Companies Act 
and are called Government companies. They 
are thus different from the Government, even 
though their shares had been underwritten, 
contributed or guaranteed by the State Gov- 
ernment. The amounts due to these corpora- 
tions are admittedly not land revenue nor are 
they amounts due to the State. These factors 
have to be.taken into account in considering 
whether the Legislature can conmpetently enact 
a provision for recovery of the amounts due to 
the Corporations made in the same manner as 
arrears of land revenue under the Tamil Nadu 
Revenue Recovery Act. [Para. 23.] 


Entry 45 of List II of the Seventh Schedule 
to the Constitution of India deals only with 
land revenue payable to the State and it bas 
nothing whatever to do with any amount 
payable by any person to anybody 
else. Therefore, prima facie the State Legis- 
lature, under the said Entry, will have no 
power to enact a law for the purpose of 
collecting the dues owed by a person to a 
Corporation and from this point of view, 
section 52-A' of the Tamil Nadu Act. (I of 
1864), as introduced by the Tamil Nadu Act 
‘(XII of 1972), will be outside the legislative 
competence of the State., [Рага.; 36.1] 


n] 


It is not open: to ‘the Legislature by creating: 
a fiction to prove that something which is not 
land revenue should be-considered to'be land 
revenue for thie purpose of the "Tamil. Nadu 
Revenue Recovery Act. When an-expression 
like "land revenue’ has acquired a definite and 
well-understood meaning before the promul- 
gation of the Constitition and it' is im that 
meaning": Ње * said expression has been used 
in the Constitution it is not open to the State 
Legislature ' by а" fiction to treat something 
which is not land revenue as land revenue 
and make a law. with respect to thé same. 


г | n | Раға. 37.] 
Section 52-А of the Tamil Nadu  Révenue 
Recovery Act, 'as'introduced by the Tamil 
Nadu Act (XII of 1972) is ultra vires the 
T'amil Nadu Legislature. [Para. 44.] 


Cases referred. to:— 


М N. 16. Mukherj jee and Evian) v. 
Union of ‘India, A.1:R. 1964 Cal. 165; The 
Secretary of State v. Sadek Reza, (1940) 44 
Cal. W.N. 901: А. I..R. Ri Cal. 167; 
Purushottam Govindji Halal v. B. M. Desåi, 
1956 $.С.]. 75: (1956) 1 MI (S.C 
51: A.I.R. 1956 S.C. 20; Bhattacharya v. 
Commissioner of Income-tax; (1956) 30 I.F. 
R. 635 (Cal. ): I.L.R. (1956) 1 Cal. 242; 
Ajit Kumar’ Ganguli v. Union of India, 
(1962) 46 I. T.R. 104 (Cal.) ; State of West 
Bengal v. Anwař Ali Sarkar, 1952 5.С.7. 
55: 1952 S.C.R. 284: A.I.R. 1952 S. C. 
75; Golak Nath v. State of Punjab, (1967) 
2 SCJ: 486: A.LR. 1967 S.C. 1643; The 
Checkpost Office? v. M|s. К.Р. Abdulla and 
Bros, (1971) 2 S.CJ. 342: (1971) 2 ML. 
(5.С.) 89: (1971) 2 An.W.R. (S.C.) 89: АЛ. 
R. 1971 S.C. 792; L. Jaganath v. The Autho- 
rised Officer, Land Reforms Madurai, ALR. 
1972 S.C. 425;°S.. Gopalan v. State of Mad- 
ras, (1958) 2 M.L.J. 117: 71 E.W. 672: 
I.L.R. (1958) Mad. 798: A. I. К. 1958 
‚Май, 539; Prasad Rao v. Secretary of State 
dn Council, (1917) : LL.R.:40 Mad; 886: 44 
Т.А: 166: 6 E.W. 340: 33 М:1.7. 144: 
A.Í.R. 1917 P.C. 42; Nalla Raja Reddy v. 
The. State of Andhra Pradesh, (1967) 1 Ah. 
WR. 399; Jubilee. Engineering’ Co.. v. S. 
Т. Officer, (1956) 7 S. T. С. 423: A. I. 
1.211956 Hyd. 79 = ‘State ` of' Madras v: 
Gannon. .Dunkerley сапа Co.; 1958-5.С.7. 


VENKATASWAMY 0, T.NiSMALL INDUS. DEV. CORPN. LTD. (Ismail, GF.) 


255 


696: 1959 S;C.R. 379: (1958) 2:М.І.Ј. 
(S.C.) 66: (1956) 2 An. W. К.. (S.C.) 
66: A.I.R. 1958 S.C. 560; State of Bombay 
v. Pandurang Vinayak, 1953 S. C. `7. 330: 
1953 S.C.R. 773: A.I.R. 1953 S.C. 244; 
Lachman Паѕѕ ү. State of Punjab, (1963) 2 
S.C.R. 353: А.Т.К. 1963 S.C. 222; Мап- 
nalal v.::Collector of  Jhabwar, (1961) 2 
S.C.R. 962: А.І. R. 1961 S. C. 828; 
Director, Industries of U..P. v. Deep Chand 
Agarwal, (1980) 2 S.C.C. 332: (1980) 6 
All.L.R. 426: 1980 AILL.J. 354: A.I.R. 
1980 S.C. 801; P. A. Aliyar Sahab v. 
Independent Deputy Tahsildar, (1975) 88 
L.W. 383. i 


Petition under Article 226 of the -Constitution 
of India for the issue of writ ОЁ mandamus 
forbearing the respondent proceeding fur- 
ther with the distraint order in Form T, dated 
18th June, 1977,.issued under the Revenue 
Recovery Act by the 2nd respondent in W.P. 
No. 3427 of 1977, etc. 


D. Raju, C. К. Krishnamurthi, M; N. Kri- 
shnamani, J. R. K. Bhavanandam, С. Rama- 
swami, С. Subramanian, V. Radhakrishnan, 
S. Ramalingam, K. Ramachandran, M. Velu- 
sami, K. T. Pal Pandian, E, Padmanabhan, 
R. Muthukumaraswami, P. Veeraraghazan, B. 
Kumar, `5. Jagadeesan, M. Muthuswamt, 
Miss. P. Vedavalli, K. Duraiswami М. 
Ganapathi, A. Thirumurthi, Titus Jesudas, 
Mrs. Nalini Chidambaram, E. S. Govindan 
and T. V. Ramanujam, for Petitioners. 


R. Krishnamurthi, Advocate-General, assist- 
ed by the. Government Pleader and T. R.' 
Rajagopalan; R. Mohan, King & Patridge 
and G. Venkataraman, for Respondent. 


The Judgment of the Court was delivered by 


Ismail, CJ.—This batch of writ petitions 
raises common questions regarding the vali- 
dity of. section 52-A of. the - Tamil Nadu 
Revenue Recovery Act (I of 1864) as amend- 
ed Ъу the Tamil Nadu Асі XII of 1972, 
hereinafter referred to as ће Act. The said 
section 52-A. reads as follows :— 


^ “52-4 .- - Recovery of - sums EU to the 
Tamil Nadu. Agro-Industries Corporation 
and other Corporations -etc.—Without pre- 
judice to any other mode of recovery which 
is being taken or may be taken, all loans 
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granted апа all advances made to any 
person. * ciue Li 


(i) by the Tamil Nadu  Agro-Industries 
Corporation Limited, Madras, or 


(il) by such other Corporation (the shares 
of which have been contributed, under- 
written or guaranteed by the State Govern- 
ment) as may be notified in this behalf by 
the State Government in the Tamil Nadu 
Government Gazette, or 


(iii) from out of the Amalgamated Tamil 
Nadu Shares of the Post War Services Re- 
Constructed Fund and the Special Fund for 
Re-construction and Rehabilitation of Ex- 
servicemen together with interest on such 
loans and advances, and all sums due to the 
Corporations mentioned in clauses (7) and 
(il), may be recovered in the same manner 
as arrears of land revenue under the provi- 
sions of this Act". 


Pursuant to section 52-A (ii) the Govern- 
ment of Tamil Nadu have from time to time 
issued notifications, notifying the Corpora- 
tions, such as the State Industries Promotion 
Corporation of Tamil Nadu Ltd., the Tamil 
Nadu Small Industries Developnyent Corpora- 
tion Ltd., the Tamil Nadu Industrial Invest- 
ment ‘Corporation Ltd., the Tamil Nadu 
Small Industries Corporation Ltd., the Tamil 
Nadu Textile Corporation Ltd., the Tamil 
Nadu Handicrafts Development Corporation, 
the Tamil Nadu ‘Ceramics Ltd., the Tamil 
Nadu Handloom Finance and Trading Cor- 
poration Ltd., the Tamil Nadu Theatre Cor- 
poration Ltd., the Tamil Nadu Forest Planta- 
tion Corporation Ltd., the Tamil Nadu Tea 
Plantation Corporation, the Tamil Nadu Dairy 
Development Corporation, the Tamil Nadu 
Sugarcane Farm Corporation, the 'Tamil Nadu 
Harijan Housing and Development Corpora- 
tion and others, as Corporations for the pur- 
pose of the said section. The petitioners in 
these cases have borrowed monies from some, 
of these Corporations which have been im- 
pleaded as respondents in these writ petitions 
For the purpose of recovering the amounts due 
from the petitioners to the said Corporations, 
proceedings were initiated under the Act and 
the Tahsildars concerned have issued notices 
calling upon the petitioners to pay the amounts 
and in certain cases, distraint orders have also 
beén made. Я У 
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2. The petitioners have come to this Court 


. under Article 226 of the Constitution of India 


complaining against the said action on the 
ground that section 52-A. of the Act is itself 
ultra vires. According «to the petitioners, the 
Tamil Nadu Legislature lacks competency to 
enact section 52-A, because none of the En- 
tries contained in List II or List III of the 
Seventh Schedule to the Constitution will 
cover the section in question. Their further 
contention is that the said section violates 
Article 14 of the Constitution, because it con- 
fers an unguided power on the State Govern- 
ment to notify any Corporation, provided its 
shares have been contributed, underwritten .or 
guaranteed by the State Government, without 
declaring or disclosing any legislative policy 
in that behalf. Yet another contention of 
the petitioners also relates to Article 14 of 
the Constitution and according to them, the 
Legislature has treated unequals as equals in 
violation of Article 14. They also contend: 
that with regard to the amounts payable by 
them to the respective Corporations, before 
the notification of the said Corporations under 
section :52-A. (ii) of the Act, the provisions 
of the Act cannot be set in motion. 


3. As against this, the case of the State as 
well as the Corporations, as put forth in the 
counter-affüdavits filed by them in the writ 
petitions, is that the law enacting section 52-A: 
into the Act falls within the Entry 45 of 
List II of the Seventh Schedule to the Cons- 
titution and that therefore, the Legislature is 
competent to enact the particular section. 
They further contend that the provisions of 
section 52-A (ii) of the Act are not viola- 
tive of Article 14 of the Constitution, because 
the notification can be made only with regard 
to Corporations, the shares of which have 
been contributed, under-written or guaranteed 
by the State Government and therefore, there 
is no violation of Article 14 of the Constitu- 
tion. 


4. In the course of the arguments during 
the hearing of the: writ petitions, the learned 
‘Advocate-General also relied on Entry 43 of 
List II of the Seventh Schedule to the Cons- 
titution. The learned Advocate-General 
obviously drew. inspiration for relying upon 
Entry 3 of List IT of the Seventh Schedule to 
the Constitution from the decision of the 


тї] 


Calcutta High Court in M|s. N. C. Mukher- 


jee and Со. v. Union of India’. 


5. In view of the above contentions of the 
parties, the primary question that arises for 
consideration is whether the Tamil Nadu 
Legislature has the necessary competence to 
enact section 52-A of the Act by the Amend- 
ing Act XII of 1972. | 


6. The Act received the assent of the 
Governor on the 5th May, 1864, and of the 
Governor-General on the 20th June, 1864. 
Tt was enacted to consolidate the Jaws for the 
recovery of arrears of revenue in the then 
Madras: Presidency. The Preamble to the 
Act stated :— | ! 


“Whereas it is advisable that the laws 
relating to the collection of the public reve- 
nue:should be consolidated and simplified. 
It is hereby enacted as follows". 


Section 1 of the Act defined the term “land- 
holder" and also stated: 


*Public revenue due on land shall, for the 
purposes of this Act be taken to include :— 
cesses or other dues payable to the State 
Government on account of water supplied 
for irrigation", ; 


According to section 2, the land, the build- 
ing upon it and its products shall be regarded 
as the security of the public revenue. Sec- 
tion 3 provided that every landholder shall 
рау to the Collector or other officer empowered 
by him to receive it, the.revenue due upon his 
land on or before the day on which it falls 
due, according to the kistbandi or other engage- 
ment, and where no particular day is fixed, 
then within the time when the payment falls 
due according to local usage. Under sec- 
tion 4, when the whole or portion of a kist 
shall not be.só paid, the amount of the kist 
-or of its unpaid portion shall be deemed to 
be an arrear of revenue. Section 5 onwards 
provide as to how the arrears of revenue 
can be recovered. Section 5 itself states;— 


"Whenever revenue may be in arrear, it 
shall be lawful for the Collector, or other 
officer empowered by the Collector in that 
behalf, to proceed to recover the arrear, 
together with interest and costs of process, 


1 
1. A.LR. 1964 Gal. 165. 
ML j—33 
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by the sale of the defaulter's movable and 
immovable property, or by execution against 
the person of the  defaulter in manner 
. hereinafter provided". 


The other sections deal with the manner in 
which- movable and immovable property of 
the defaulter can be sold and execution against 
the person of the defaulter can be effected. 


7. It has been accepted on all hands that 
the procedures provided for in the Act are 
drastic and summary and that the said proce- 
dure has been provided only for the purpose 
of speedy recovery of the land revenue pay- 
able to the Government, since the Government 
require the same for carrying on their adminis- 
is against the background of 
these provisions contained in the Act, we 
have to consider the question as to the vali- 
dity of section 52-A. 


8. As we have pointed out already, the 
petitioners contend that none of the Entries 
contained in List II and List IIT of the 
Seventh Schedule to the Constitution autho- 
rises the Tamil Nadu Legislature to enact 
section 52-A. On the other hand the learn- 
ed Advocate-General contends that Entries 3, 
43 and 45 of List IT and Entry 43 of List III 
of the Seventh Schedule to the Constitution 
taken together confer competency on the 
State Legislature to enact the section in ques- 
tion. 


9. Now we shall refer to the Entries relied 
on by the learned Advocate-General : 


Entry 3, List П: Administration of justice; 
constitution and organisation of all Courts, 
except the Supreme Court and the High 
Court; Officers and servants of the High 
Court; procedure in rent апа revenue 
Courts; fees taken in all Courts except the 
Supreme Court. 


Entry 43, List II: Public debt of the State, 


Entry 45, List II: Land revenue, including 
the assessment and collection of revenue, 
the maintenance of land records, survey for 
revenue purposes and records of rights and 
alienation of revenues. 


Entry 43, List ПІ: Recovery by State of 
claims in respect of taxes and other public 
demands, including arrears of land-revenue 
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and sums recoverable as such arrears, aris- 
- ing outside that State. 


10. It is easier to dispose of the claim of 
the learned Advocate-General based on En- 
tries 3 and 43 of List II and Entry 43 in 
List III of the Seventh Schedule to the Cons- 
titution. 


11. As far as Entry 3 of List II of the 
Seventh Schedule to the Constitütion is con- 
cerned, as we have observed earlier, the learn- 
ed Advocate-General got the inspiration from 
the decision of the Calcutta High Court in 
M|s. N. C. Mukherjee and Co. v. Union of 
Indiat, already referred to. In that case 
excess profits tax due under the Excess Pro- 
fits Tax Act, 1940, was sought to be recover- 
ed as an arrear of. land revenue under the 
Bengal Public Demands Recovery Act (III of 
1913), read with the Bengal Public Demands 
Recovery (Validation. of -Certificates and 
Notices) Act XI of 1961. One of the con- 
tentions that was put forward on behalf of 
the petitioners in that case was that the West 
Bengal Legislature had no competency to 
enact the said Act. Dealing with that ques- 
tion, the Calcutta High Court held that ће 
said Act was ‘within the competency of the 
West Bengal Legislature. Out of the two 
Judges who constituted the Bench, Bacha- 
wat, J., after referring to the provisions of 
the said Act, observed in paragraph 15 of his 
judgment as follows :— 


“In my opinion the Bengal Public De- 


mands Recovery Act, 1913, may fairly be 

. said to be a law with respect to adminis- 
tration of justice, constitution and organi- 
sation of revenue Courts and procedure of 
revenue Courts and with respect to land 
revenue including the collection of land 

- revenue and is well covered by the En- 
‘tries 3 and 45 of the State List. The 
State Legislature is competent to make 
such a law. It follows that the West Ben- 
gal Act XI of 1961 is also а law with 
respect to the matters enumerated in En- 

`- tries 3 and 45 of the State List and conse- 
quently, the State Legislature has power 
to make this law". 


p————————————— r— d—— Ó 


1. A.LR.1964 Cal. 165. 


The other learned Judge, namely, Chatterjee, 
7., held that Entry 3 of List II completely. 
covered the matter. After referring to the 
provisions of Act III of 1913, the learned 
judge observed: 


“I would, therefore, conclude that the Certi- 
ficate Officer, the Collector, the Commis- 
sioners and the Board of Revenue while 
dealing with matters under the Public 
Demands Recovery Act, are Courts within 
the meaning of item No. 3 of Public 
Demands Recovery Act; the Board of 
Revenue has powers to deal with contempt 
as if it were a High Court under section 7. 
of Act II of 1913 (The Board of Revenue 
Act). The powers, as stated above, of 
the revenue Courts are not confined to 
particular items of revenue, but to general- 
ly all matters of revenue, as may be gathered 
from the Schedule referred to above. I 
am therefore, of opinion that the matter is 
covered by item No. 3 and Act XI of 1961 
is a valid Act”. 


Th said conclusion that the Bengal Act was 
within the competency of the State Legislature 
under Entry 3 of List II of the Seventh 
Schedule to the Constitution was arrived at 
on the basis of the provisions contained in 
that Act. Bachawat, J., himself referred to 
the important provisions of the said Act in 
the following terms: 


“The Certificate Officer may sign and file a 
certificate under section 4 of the Act on bee 
ing satisfied that a public demand is due to 
the Collector; and he may sign and file the 
certificate under section 6 on being satisfed 
that a public demand payable .to a person 
other than the Collector is recoverable and 
that recovery by suit is not barred by law. 
. The certificate under section 6 may be filed 
upon the fequisition of such other person 
signed and verified in the prescribed man- 
ner, the requisition being chargeable with 
the amount of the court-fee payable on 
a plaint for recovery of the demand. At the 
stage of the signing and filing of the. certifi- 
cate the  certificate-debtor is not heard. 
But, at a subsequent stage the debtor is 
entitled to file a petition under section 9 
denying his liability and by section 10 the 
Certificate Officer is required to hear the 
petition, take evidence, if necessary and 
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determine whether the debtor is liable for 
the whole or any part of the amount for 
which the certificate was signed and he may 
modify or vary the certificate accordingly. 
Section 37 requires the — Certificate Officer 
to determine all questions arising _ between 
the certificate-holder and certificate-debtor 
or their representatives relating to the mak- 
ing, execution, discharge or satisfaction of 
the certificate and the confirmation or setting 
aside of a sale held in execution of the 
certificate. By section 48 every Collector 
and Certificate Officer acting in discharge of | 
his functions under the Act is deemed to 
be acting judicially within the meaning of 
the Judicial Officers Protection Act, 1850, 
and by section 49 they have the powers 
of a civil Court for the purposes of receiv- 
ing evidence, administering oaths, and en- 
forcing attendance of witnesses and com- 
peling the production of documents. The. 
orders passed under the Act are made sub- 
ject to appeal, revision and review by sec- 
tions 51, 53 and 54. Appellate powers are 
given to the Collector, the Commissioner 
and the Board of Revenue and revisional 
. powers are given to the Commissioner and 
the Board of Revenue. By section 56 (2) 
certain provisions of the Indian Limitation 
Act, 1908, are made applicable to all pro- 
ceedings under the Act as if a certificate 
filed under it were a decree of a civil Court. 
By section 57 a Certificate Officer is deemed 
to be a Court and any proceedings before 
Tim is deemed to Бе a civil proceeding 
within the meaning of section 14 of the 
. Indian Limitation Act, 1908. Tt is plain 
that the Certificate Officer is charged with 
the duty to decide disputes in a judicial man- 
ner. The parties are entitled as a matter 
` of right to adduce evidence and to be heard 
in support of their claims and objections: 
The Officer is also under a duty to decide 
the matter before him on a consideration 
of the evidence adduced and in accordance 
: with law. He has power to give decisions 
which of their own force bind the parties 
and he truly represents the judicial power of 
the State ............ I am satisfied that 
the Certificate Officer, the Commissioner 
and the Board of Revenue in matters where 
they adjudicate on the rights of the par- 
ties, are revenue Courts within the mean- 
ing of Entry 3 of the State List". 
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i2. Most of these important provisions are 
not present in the Act and on realising this, 
the learned Advocate-General himself had to 
admit that section 52-A of the Act could not 
be brought within the ambit of Entry 3 of 
List IT of the Seventh Schedule to the Cons- 
titution. 


13. At this stage it is convenient to dispose 


of the claim of the learned Advocate-Gene- 
ral based on Entry 43 of List III of the 
Seventh Schedule to the Constitution. We 
have already extracted that entry. The con- 
tention which the learned Advocate-General 
put forward before us was put forward before 
the Calcutta High Court also in the decision 
to which we have drawn attention already, 
namely, M|s. N. C. Mukharjee and Co. v. 
Union of India. In that case Bachawat, J., 
observed: 


*Now, plainly the Bengal Public Demands 
Recovery Act, 1913, is not a law with res- 
pect to. Entry 43 of the Concurrent List; 
.it is not a law with respect to recovery in 
the State of West Bengal of claims regard- 
ing public demands arising outside that 
State. Under the Bengal Public Demands 
Recovery Act, 1913, there can be no reco- 
very in the State of West Bengal of claims 
in respect of public demands arising out- 
side the State. Under section 4 of the 
‚ Act read with section 3 (3-а) the Certifi- 
cate Officer may file a certificate for public 
demands payable to Collector of the dis- 
' trict where he holds office. Under sec- 
tion 6 of the Act read with section 5 the 
Certificate Officer may file a certificate in 
respect of a public demand payable to any 
‘person other than the Collector only if the 


public demaqd is payable within the  dis- 
trict where he holds office. See The Secre- 
tary of State v. Sadek  Reza?. Conse- 


quently, certificates under the Act can be 
filed only in respect of demands accruing 
or arising within the State. Each State 
has devised a machinery which it has consi- 
dered suitable for the recovery of its own 
public demands. The Bengal Public 
Demands Recovery Act, 1913, is a State 
law providing for speedy recovery of the 


1. А.Т.К. 1964 Gal. 165. 
2. (1940) 44 Gal. W.N. 901 at 906, 909 : 
А.Т.К. 1941 Cal. 167 at 170-173. 
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public demands of the State of West Ben- 
gal. See: Purushottam Govindji Halal v. 
B. M. Desai, Section 46 (2) of the Indian 
Income-tax Act, 1922, enables recovery of 
the arrears of Income-tax as if they are 
arrears of land revenue through the Col- 
lector on the requisition of the Income-tax 
Officer, but such requisition can be. for- 
warded only to the Collector of the place 
where the demand is payable. See: 
Bhattacharya v. Commissioner of Income- 
tax?. If public demand arising within a 
State.is sought to be recovered. outside the 
State, such. recovery may be made by re- 
course to the machinery of the Revenue 
Recovery Act (I of 1890), under which, 
on the requisition of the Collector of the 
district in which the arrears of land reve- 
une accrued, the Collector of another dis- 
trict in India may recover the amount of 
the. arrear as if it were an arrear of land 
. revenue which has accrued in his own dis- 
trict. The Revenue Recovery Act, “1890, 
is therefore, truly a law with respect to 
Entry 43 of the Concurrent List. But the 
Bengal Public Demands Recovery: Act, 
1913 is not such a law. See: Ajit Kumar 
Ganguli v. Union of India. Our atten- 
tion is drawn to the legislative practice on 
the point and to the fact that the assent of 
the Governor-General under section 5 of 
the Indian Councils Act, 1892, was obtain- 
ed to the passing of the Bengal Public 
Demands Recovery Act, 1913 and to the 
fact that the assent of the President under 
Article 254 (2) of the "Constitution was 
‘obtained to the passing of the amending 
West Bengal Acts. XV of 1955 and XV of 
1957. The first two cases have been consi- 
. dered in the judgment in Ajit Kumar Gan- 
guli v. Union of India. I may add that 
. the assent of the President to the West 
Bengal Act XV of 1957 though not neces- 
sary might have been obtained by way of 
abundant caution" 


The other learned Тийе, Chatterjee, ]., 
served : 


“The said ‘Act, however, has been challeng- 
ed. It is urged that the State legislature 





1. 1956 S.C.]. 75: A.I.R. 1956 S.C. 20, 23-25, 


2. (1956) 30 1.T.R. 635 (Cal): LL.R. 
1 Cal. 24. ` 
3. (1962) 46 Т.Т.К, 104 at 114-117. (Са1.). 


(1956) 
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has no power to amend the provisions of 
the Bengal Public Demands Recovery Act 
except with the consent of the President 
as it is governed by item No. 43 of List 
III. Item No. 43 relates to тесо- 
very in a State of all claims arising out- 
side that the State. Under section 42 of 
the Income-tax Act the amount is to be 
realised as if it were an arrear of land reve- 
nue or in other words, as if it were, an 
arrear of land revenue payable to the Col- 
lector. District 24-Parganas. Therefore, 
the claim arises in the State and does not 
arise outside the State". 


Having regard to the express language off 
Entry 43 of List III, namely, recovery in a| 
State of claims arising outside that State, and | 
the decision of the Calcutta High Court re- 
ferred to above, the learned Advocate-General 
did not rely upon this Entry also, to support 
the competency of the Tamili Nadu Legisla- 
ture to enact section 52-A of the Act. 


14. That leaves out only two Entries, name- 
ly, Entry 43 and Entry 45 of List IT of the 
Seventh Schedule to tbe Constitution. It 
is difficult to understand how Entry 43 of 
List II can be relied upon at all. That Entry 
as already stated, relates to public debt of the 
State". Consequently, it refers to public 
debt owing by the State to others and not to 
any debt owing to the State. The expression | 
connotation of its own.' 
In fact, there is the Public Debt Act (XVITI 
of 1944). That Act is an Act: 


“to consolidate and amend the law relating 
to Government securities and to the manage- 
ment by the Reserve Bank of. India of the 

public debts of the Government”. f 


Under section 1-A of the said Act, that Act 
applied to Government securities created and 
issued whether before or after the commence- 
ment of that Act by the Central Government 
or a State Government other than the Соу- 
ernment of Jammu and Kashmir. Sec- 
tion 2 (2) of that Act defined “Government 
security” as meaning; .. 


“(a) a security, created and issued, by the 
Government for the purpose of raising” a 
public loan, and having one of the follow- 
` ing forms, namely :—(i) stock transferable 
by registration in the books of the Bank; or 


ir] 


In 
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(ii) a promissory note payable to order; or 
(iii) a bearer bond payable to bearer; or 
(iv) а form prescribed in his . behalf; 


(b) any other security created and issued 
by the Government in such form .and for 
Such of the purpose of this Act as may be 
prescribed", 


In fact, prior to that Act, there was the 


dian Securities Act, 1920. 


15. The Public Debt Act, 1944 was amend- 
ed by Act VI of 1949. The object of that 
amendment was :— 


“Until 1946 the Indian Securities Act, 
1920, governed the securities issued by 
both the Central and the Provincial Gov- 
ernments. The working .of this Act dis- 
closed certain defects and it was considered 
necessary to amend it, particularly in the 
context of the very large increase of the 
public debt during the war years. Under the 
Government of India Act, 1935, the Central 
Legislature was competent to change only the 
law in respect of Central securities and the 
provisions of the Indian Securities Act, were 
accordingly replaced, so far as the Central 
public debt was concerned, by a compre- 
hensive new Act, the Public Debt (Central 
Government) Act, 1944, which was brought 
into effect from the 1st May, 1946 leaving 
the Provincial securities. to be regulated by 
the Indian Securities Act, 1920. As the 
money market is common to the whole 
country and the public debt of the Central 
and Provincial Governments is administer- 
ed by a single agency, namely, the Reserve 
Bank, it is obviously desirable to have 
uniform legislation for regulating the pub- 
lic debt of both. The Provincial Govern- 
ments concur in this view and the Cham- 
bers of the Legislatures of all the provinces 
in India have passed resolutions recom- 
mending that the securities issued by their 
respective Governments and their public 
debt should be regulated by an Act of the 
Dominion Legislature. It is accordingly 
proposed to amend the Public Debt (Cen- 
tral Government) Act so as to extend it to 
cover the public debt of all the Provincial 
Governments”—See Gazette of India, 1949, 
Part V, page 37. 


The said Act was further amended in 1956 
by Act LVII of 1956. The object of that 
amendment was: 


“The public debt and securities of the 
Union and ‘Part A States are at present 
administered by the Reserve Bank of India 
in accordance with the Public Debt Act, 
1944, and the rules made thereunder. The 
Act at present does not extend to securi- 
ties created and issued by the Government 
of Part B States. Some of these States 
have their own Public Debt laws while 
others have acquired Public debt only 
recently and have no regular law on the 
subject. Securities issued by the Govern- 
ments of Part B States are circulating in 
all parts of the country and the public debt 
of Part B States is also. being administered 
by the Reserve Bank of India. It is, there- 
fore, desirable that there should be unifor- 
mity of procedure in respect of the public 
debt of the Union and all Part A and 
Part B States and that the Public Debt Act, 
1944, should apply to securities issued by 
the Government of Part B States as it ap- 
plied to securities issued by the Central 
Government or a Part A State. The 
Legislatures of Part B States other than 
that of the State of Jammu and Kashmir 
have passed resolutions in pursuance of 
Article 252 of the Constitution empowering 
Parliament to pass the necessary legislation’ 
on the subject. The Bill accordingly 
amends the Public Debt Act, 1944, so as 
to make it applicable to securities issued by 
the Government of Part B States other than 
the Government of Jammu and Kashmir 
and makes certain other minor and inciden- 
tal amendments in that Act”.—See Gazette 
of India, 1956, Extraordinary Part JI, sec- 
tion 2, page 772. 


16. Thus it is clear that the expression 
“public debt of the State’ occurring as 
Item 43 of List II of the Seventh Schedule 
to the Constitution connotes only borrowing 
by the Government from the public and does 
not take in any amount payable by the Public 
to the Government. As a matter of fact the 
argument of the learned Advocate-General in 
this behalf was that since in these cases the 
shares of the Corporations have been contri- 
buted, underwritten or guaranteed by the 
State Government the amounts payable to the 
Corporations will be ‘public debt due to 
the State' and therefore, the section in ques- 
Поп will fall within the scope of Entry 43, 
“Public debt of the State". Once the learn- 
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ed Advocate- General realised that the expres- 

sion “Public debt of the State" has a mean- 

ing of its own, as reflected in the Public . 
Debt Act referred to above, he did not pursue 

the matter. 


17. 
Entry, namely, Entry 45 of List II of the 
Seventh Schedule to the Constitution, in sup- 
port of the competency of the Tamil Nadu 
Legislature to enact > section 52-A. In this 
connection, the learned Advocate-General 
relied on certain decisions of the Supreme 
Court laying down the general principles relat- 
ing to fhe construction of the scope of the 
various Entries occurring in the different 
Lists in the Seventh Schedule to the Consti-- 
tution, particularly the decisions of the 
Supreme Court in the State of West Bengal 
v. Anwar Ali Sarkar’, in Golak Nath and 
others v. State of Punjab and another? in 
particular, the headnote ‘K’ therein: in The 
Check Post Officer, Coimbatore, etc. v. M|s. 
K. P. Abdulla and Bros.* and in L. Jaga- 
nath, etc. v. The Authorised Officer, Land 
Reforms, Madurai and another, etc.* in parti- 
cular paragraph 29 thereof. . 


18. In our opinion, the general principles 
as to the manner of construction of the diffe- 
rent Entries found in the three Lists in the 
Seventh Schedule to the Constitution have 
been well-settled ànd it is not necessary to 
recapitulate the same. The decision in the 
State of West Bengal v. Anwar Ali Sarkar’, 
elaborately dealt with the scope of Article 14 
of the Constitution. 


19. In Golak Nath and "others v. State of 
Punjab and another?, referred to already, the 
Supreme Court stated: 


“There is an essential distinction between 
' the Constitution and Statutes. Compara- 
tively speaking, Constitution is permanent; 
it is on organic statute; it grows by its own 
inherent force. The constitutional con- 
cepts are couched in elastic terms. Courts 
are expected to and indeed should inter- 





1. 1952 5.0.8. 284 at 1952 8.0.7. 55: 
А.1.К. 1952 S.G. 75. К 

2. (1967) 2 8.0.7. 486: A.I.R. 1967 S.C. 1643. 

3. (1971) 2 8.0.7. 342: (1971) 2 M.L.J. (S.G.) 
89: 85 L.W. 6 (S.G.S.N.) : (1971) 2 An.W.R. 
(S.C.) 89: А.В. 1971 S.C. 792. 


. 4, 85 L.W. 82 (5.8.5.М№.): А.Т.К. 1972 S.G. 425 
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pret, its terms without doing violence to 
the language to suit the expanding needs of 
the society. In this process and in a real 
sense they make laws. Though it is not 
admitted, the said role of this Court is 
effective and cannot be ignored. Even in 
the realm of ordinary statutes, the subtle 
working of the process is apparent though 
the approach is more conservative and 
inhibitive". ir ENS 


20. In the Check Post Officer, Coimbatore, 
etc. v. M|s. K. P. Abdulla and Bros.*, the 
Supreme: Court held: 


"A legislative Entry does not merely enun-. 
ciate powers; it specifies, а field of legisla- 
tion and the widest import and significance 
should be attached to it. Power to legis- 
late оп а specified topic includes power to 
. legislate in respect of matters which may 
fairly and reasonably be comprehended 
thëřein оа dees A taxing entry there- 
fore, confers power upon the Legislature to 
legislate for matters ancillary or incidental 
including provision for’ preventing evasion 
of tax. Sub-sections (1) and (2) of sec- 
tion 42 are intended to set up machinery 
for preventing evasion of sales tax. But, 
in our judgment, the power to confiscate 
goods carried in a vehicle cannot be said 
to be fairly and reasonably comprehended 
in the power to legislate in respect of 
taxes on sale or purchase of goods. By 
sub-section (3) the Officer in charge. of the 
check-post or barrier has the power to seize 
and confiscate any goods which are being 
carried in any vehicle if they are not covered 
by the documents specified in the three sub- 
clauses. Sub-section (3) assumes that 
all goods carried in a vehicle, near a check 
post are goods which have been sold within 
the State of Madras and in respect of which : 
. liability to pay sales tax has arisen, and 
authorises the check post officer, unless the 
specifred documents аге produced at the 
check post or the barrier, to seize and con- 
fiscate the goods and to give. an option to 
the person affected, to pay penalty in lieu 
of confiscation. A provision so enacted on 
the assumption that goods carried in a vehi- 
(1971) 2 N.L.J. (8.С.) 
85 LW. 6 





1. (1971) 25.0.7. 342: 
89: (1971) 2 An.W.R.(S.C.) 89: 
.(S.Q.8.N.): А.В. 1971 8.0. 792. 
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cle from one State to another must be pre- 
sumed to be transported after sale within 
the State is unwarranted. In any event, 
power conferred by sub-section (3) to seize 
and confiscate and to levy penalty in res- 
pect of all goods which are carried in a 
vehicle whether the goods are sold or not 
is not incidental or ancillary to the power 
to levy sales tax. А person carrying his 
own goods even as personal luggage from 
one State to another ог for consumption, 
because he is unable to produce the docu- 
ments specified in clauses (i), (її) and (ii) 
of sub-section (3) of section 42, stands in 
danger of having his goods forfeited. 
Power under sub-section (3) of section 42 
cannot be said to be ancillary or incidental 
to the power to legislate for levy of sales 
tax". 


21. Та L. Jagannath, etc. v. The Authoris- 
ed Officer, Land Reforms, Madurai and ano- 
ther etc.1, referred to already, the Supreme 
Court was concerned with the legislative com- 
petence of the Tamil Nadu Legislature to 
enact the Tamil Nadu Land Reforms (Fixa- 
tion of Ceiling on Land) Act LVIIT of 1961. 
Reliance was placed in that case on Entry 18 
of List II of the Seventh Schedule to the 
Constitution to support the validity of the said 
legislation. Entry 18 of List II of the 
Seventh Schedule to the Constitution reads as 
follows : 


“Т and, that is to say, rights in or over land, 
land tenures inchiding the relation of land- 
Jord and tenant, and: the collection of rents, 
transfer and alienation of agricultural land ; 
land improvement and agricultural loans; 
colonization" , 


The Supreme Court in dealing with the Entry 


stated : 


“In our view, Entry 18 in List IT, like any - 


other Entry in the three Lists only gives the 
outline of the subject-matter of legislation 
and therefore, the words in the Entry are 
to be construed in their widest amplitude. 
The field of legislation covered by the 
Entry is not to be narrowed down in any 
way unless there is anything in the Entry 





1, 85 L.W. 32 (S.G.S.N.): A.I.R.19?2 5,0, 


425. 


* 
itself which defines the limits thereof. 
Entry 18, in our opinion, is meant to confer 
the widest powers on the State Legislature 
with regard to rights in or over land and 
such rights are not to be measured by or 
limited to the rights as between landlords 
and tenants or the collection of rents. The 
words which follow the expression 'rights 
in or over land’ are merely by way of 
illustration. The specification itself shows 
that the genus af the rights mentioned is 
not the one which landlords have vis-a-vis 
their tenants or vice versa. АЙ kinds of 
legislation regarding transfers and aliena- 
tions of agricultural Jand which may affect 
the rights therein of landlords and tenants 
are envisaged by the Entry as also improve- 
ment of land and colonisation of such land. 
If the State Government seeks to enforce a 
measure by which the condition of barred 
ог unproductive lands can be improved, it 
can do so even if the measure curtails the 
rights of landlords and tenants over them. 
If the State wants to enforce a measure of 
acquiring lands of people who hold areas 
over a certain ceiling limit so as to be able 
to distribute the same among the landless 
and other persons, to give effect to the 
Directive Principles in Article 39 (b) and 
(c). of the Constitution, it is not possible to 


. say that the same would be outside the 


Scope of Entry 18 in List II, read with 
Entry 42 in List IIT. Such a measure can 
apply be described as a measure of agrarian 
reform or land improvement in that per- 
sons who have only small holdings and 
work on the lands themselves would be 
more likely to put in greater efforts to make 
the land more productive than those who 
who held large blocks of land and are only 
interested in getting a return without much 
effort. The measure does not transgress 
limits of the legislative field, because it 
serves to remove the disparity in the owner- 
ship of land. "Persons who lose the owner- 
ship of lands in excess of the ceiling im- 
posed are compensated for the. lands ac- 
quired by the State and distributed among 
others. Acquisition of land would not 
directly be covered by Entry 18 but read 
with Entry 42 in List III the State has the 
competence to acquire surplus land so as to 
give effect to the policy in Article 39 of the 
Constitution". І 
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* 22. It is well-settled that the function of the 
Lists in the Seventh Schedule to the Constiju- 
tion is only to demarcate the legislative fields 
between Parliament and the States and not to 
confer any power; each of the Union and 
State List starts by enumerating first 
Entries deáling with general legislative powers 
as distinct from taxation power Entries which 
are separately enumerated thereafter. Thus, 
Entries 1 to 81 in List I and Entries 1 to 45 
in List II deal with general legislative powers, 
while Entries 82 to 92 in List I and Entries 46 
to 62 in List II deal with taxation powers. 
List III contains 1 to 47 Entries which deal 
only with general legislative power. It does 
hot contain any Entry regarding taxation 
power. Entry 96 in List 1 and Entry 66 in 
List If and Entry 47 in List III enable a 
State Legislature to levy fee in respect of the 
matter in the respective Lists including taxa- 
tion entries. | While interpreting the Entries, 
it is the duty of the Court to interpret them 
in their plain, natural and grammatical mran- 
ing and read them in their fullest and widest 
amplitude so as to extend their scope to all 
ancillary and subsidiary matters which can 
reasonably and fairly be comprehended in 
them. 

23. It is against the background of these 
general principles, we have to consider the 
scope of Entry 45 of List IT of the Seventh 
Schedule to the Constitution and to find out 
whether the impugned section, namely, sec- 


tion 52-A falls within the scope of that Entry. 


Before we proceed to consider this question, 
we shall make one thing clear. It is admitted 
that the amounts due to the Corporations in 
these writ petitions are not land revenue, as 
ordinarily’ understood, nor are the said 
amounts due to the State. The Corporations 
with which we are concerned are all companies 
incorporated under the Companies Асі, 1956, 
and are called | Government Companies. 


Therefore, these Corporations are, different- 


from the Government, even though their 
shares had been contributed, underwritten or 
guaranteed by the State Government. We 
have to take into account these two admitted 
positions before we can consider whether the 
State Legislature is competent to enact the 
provision in question for recovery of the 
amounts due from the  petitioners to the 
different Corporations in the same manner as 
arrears of and revenue, under the provisions 
of the 'Act. 
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24. In the first place, the expression “land 
revenue" occurring in Entry 45 of List II of 
the Seventh Schedule to the Constitution is 
not a new expression; it was an expression, 
having a definite connotation at the time when 
the Constitution was framed. In fact, this. 
Entry, namely, Entry 45 corresponds to 
Entry 39 of List II of the Seventh Schedule 
to the Government of India Act, 1935 and is 
in identical language. 


25. One of the earliest of the Acts, as far 
as Madras is concerned, is’ the Madras City 
Land Revenue Act (XII of 1851). The 
Preamble to that Act stated: 


“Whereas it is expedient that the land 
revenue accruing due to the Government 
within the local limits of the ordinary 
original civil jurisdiction of the High Court 
of Judicature at Madras, should be ascer- 
tained and collected in а summary  man- 
ner as in other parts of the territories under 
the Government. It is enacted as follows :” 


As a matter of fact, for the expression “Gov- 
ernment” occurring in the above Preamble 
the original expression was “East India Com- 
pany", which was subsequently replaced by 
“the Crown at Madras", and thereafter re- 
placed by the present expression “Govern- 
ment". Section 1 of this Act stated: 


- “All assessable lands not the property of 
the Government within the local limits of 
the ordinary original civil jurisdiction of 
the High Court of Judicature at Madras, 
of which the rate of assessment is not 
known, or which have not heretofore been 
assessed, shall be assessed at the rates cus- 
tomarily charged upon lands of a similar 
description in the neighbourhood according 
as they may be situated respectively within 
or without the Presidency Town of 
Madras". 

The other provisions dealt with the rate of 

assessment as well as recovery of land reve- 

nue assessed. This Act was amended by. the 

Madras Сїу Land Revenue (Amendment) 

Act, 1867. The amendment Act received the 

assent of the Governor on the 28th May, 1867, 

and of the Governor-General on the 27th Tune, 

1867. and took effect from the 1st July, 1867. 

The Preamble to this Act stated: | 


“Whereas, in the preamble to Act XII of 
1851, it is declared to be expedient that the 
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land-revenue accruing due to the Govern- 
ment of Madras within the town of Madras 
should be ascertained and collected in a 
summary manner ag in other parts of the 
territories under the said Government, and 
it is enacted in section 9 of the said Act 
that the claim of the Government for land- 
revenue has priority over all claims upon 
the land; and whereas in other parts of the 
said territories the land itself is the secu- 
rity for the revenue assessed thereon and is 
liable to be sold for the discharge of arrears, 
and there is no sufficient reason for exempt- 
ing land situated within the town of Madras 
from the same liability; and whereas it is 
expedient to give additional powers to the 
distraining officer appointed by the Collector 
of Madras under section 7 of the said Act. 
It is hereby enacted as follows". 


Section 1 of this Act stated: 
“The word 'revenue', as used in this Act, 


decision of the Collectors, who were entrust- 
ed with the administration of the revenues 
and the distribution of justice in their res- 
pective districts; and whereas Courts of 
Judicature have been established for the 
purpose of administering justice in all cases, 
civil and criminal, it is expedient that the 
judicial authority heretofore exercised by 
the Board of Revenue should be formally 
abrogated in those districts where Zilla 
Courts have been established; and whereas 
it is important to the security of the per- 


. sons and property of those for the protec- 


tion of whom the said Courts have been 
established, that the powers and authorities 
entrusted to the said Board of Revenue in 
respect of the executive administration of 
the revenues should be defined and publish- 
ed; therefore, the following Regulations 
have been passed by the Governor in Coun- 
cil". 


shall mean assessment, quit-rent, ground- 
rent or other charge upon the land payable 
to the Government", 

Section 3 of this Act provided: 


“The land and the buildings thereon shall 
be regarded as the security of the public 


27. Regulation II of 1803 was a Regula- 
tion for describing and. determining the con- 
duct to be observed by Collectors in certain 
cases. The Preamble to that Regulation 
stated :— 


"Whereas under the system of internal 


revenue”, А 


As we have already stated, the Act was enacted 
to consolidate the laws for the recovery of 
arrears of revenue in the then Madras Presi- 
dency. We have also referred to the Pream- 
ble to the Act. In fact, the Act provided in 
section 62 thereof that Regulations I and II 
of 1803, shall be inoperative as respects 
arrears of revenue recoverable under the Act. 
Section 63 of the Act provided: 


"Nothing in this Act shall be held to bar 
the operation of the provisions of Regula- 
tions of 1831, in respect of the sale of lands 
of minors and other disqualifed land- 
holders", 


26. Regulation T of 1803, was a regulation 
for defining the duties of the Board of Reve- 
nue, and for determining the extent of the 
powers vested in the Board of Revenue. 
The Preamble to that Regulation stated: 


Government established for the administra- 
tion of the public revenue, and for the secu- 
rity of persons and property, individuals 
should have the means of ascertaining and 
knowing the regulations passed for their 
benefit; and whereas the said system fur- 
ther requires that the power and authority 
heretofore vested in the immediate Collec- 
tors of the revenue should be  curtailed; 
therefore, the following Regulation has 
been passed for the purpose of defining the 
authority committed to Collectors, and for 
describing the modes of procedure required 
in the discharge of their duty". 


Section 2 of the Regulation stated: 


“The Collection of the public revenue deriv- 
ed from land-tax, from the excise on spuri- 
ous liquors or for other articles of taxation 
shall be entrusted to Collectors". 


28. Regulation X of 1831 was a Regulation 


"Whereas it has hitherto been usual for 

'the Board of Revenue to exercise judicial 

authority in the determination of certain 

cases, of a civil nature appealed from the 
M LJ«34 


to prohibit the sale of estates belonging to 
minors not under the charge of the Court of 
Wards, and to extend the provisions of sec- 
tion 20, Regulation V of 1804, to property of 
every description not subject to the jurisdic- 
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tion of that Court. . The Preamble to this that the same was illegal and  unconstitu- 
Regulation stated : 


"Whereas doubts have been entertained as 
to the liability of the estate of a minor riot 
taken under the management of the Court 
of Wards, to be. sold for arrears of reve- 
‘nue; and whereas it is considered expedient, 
for the due protection of the property of 
minors and other incapacitated persons, 
‘that the provisions of section 20, Regula- 
tion V of 1804, should be extended to pro- 
‘perty of every description not subject to 
the jurisdiction of that Court, the follow- 
ing rules have been enacted”. 


tional by reason of Article 265 of the Cons- 
titution of India. The said Article provides 
that no tax shall be levied or collected except 
by authority of law. This Court traced the 
origin of the land Revenue and the procedure 
followed in this State for its assessment and 
collection. The Court pointed out: 


“Tt is well-known that the system of perma- 
ment settlement of Lord Cornwallis was in- 
troduced only in a few places in the old 
Madras Presidency and that the Board of 
Directors of the East India Company pro- 


Thus, it will be seen that the Act had not hibited its extension to the rest of the Presi- 
completely replaced Regulations I-and II of dency. Thereafter colleetion of revenue 
1803 and Regulation X of 1831, as is apparent was by way of village settlement or by 


from sections 62 and 63 of the Act. Conse- granting lease of the whole villages to a 
quently, it is clear that the Act confined it- middleman, that i is, to a renter or head- 
self to the recovery of land revenue proper. man or to a joint body of inhabitants. 


Р That system of collection of land revenue 
29. There is only one. other enactment to М : 
which reference must be made, namely, the was not found satisfactory and the ryotwari 


tem of Sir Thomas Munro was adopt- 
Revenue Recovery Act (I of 1890). The sys _ 
Preamble to this Act stated: ed between 1812 and 1818. It was con 


ў ceived as а system of land revenue adminis- 
"Whereas it is expedient to make better ^ tration without the middleman, the ryots 
provision for recovering certain public being treated as proprietors of their hold- 
demands: It is hereby enacted as follows:" ^ ings and liable to pay assessment direct to 
This Act extended to the whole of India the Government. The assessment, however, 
except the State of Jammu and Kashmir and was not fixed either in regard to the land 
made provisions for recovery of the public Ог in regard to the period. Arable lands- 
demands by enforcement of process in other Were classified according to the nature of 
districts than those in which they became pay- the soil and assessment was fixed accord- 
able, ing to the quality and extent of the land. 
| Each field or holding was valued separate- 

ly and the holder was free to pay the reve- 
nue and keep the field or fee himself by 


30. The concept of ‘land revenue’ as adum- 
brated in these enactments was available at 
the time when Entry 39 of List II of thé giving it up as he pleased. (Baden 
Seventh Schedule to the Government of India — powelPs Land Systems in British India, 
Act, 1935, and Entry 45 of List IT of the Volume III, page 5). Settlements of 
Seventh Schedule to the Constitution of revenue are made for such periods as the 
India were inserted in this Constitution Act Government fixed for each district and 


and in the Constitution. they are notified in the District Gazette by 
31. The origin and concept of land-revenue Ње Collector. Ordinarily, they are being 
came to be considered in two decisions—one, made once in thirty years. The Standing 
of this Court and, the other, of the High Court Orders of the Board of Revenue contain 
of Andhra Pradesh. In .S. Gopalan v. the basis, rates and methods of assessment. 
State of Madras, represented by the Collec- Standing Order 1, rule 3 states that the 
tor:of Tiruchirappalli*, levy and collection of assessment fixed represents the commuted 
land revenue was challenged on the ground value of the Government's share of the 
surface cultivation. ©The State Govern- 
ment will fix the period of settlement and 


`1. (1958) 2 M.L.J. 117: 71 L, W, 672 (D.B.): during the currency of the period no revi- 
1.148, (1958) Mad, id А.Т.К. 1958 Mad. 798, sion of assessment is possible". 
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The Bench proceeded to state: 


“There are therefore, two aspects of the 
matter: (1) it is an inherent feature of the 
ryotwari system that the Government has a 
share, and as stated in — Board's Order 1, 
rule 4, the assessment represents the com- 
muted value of the Government's share of 
the cultivation; and (2) the assessment is by 
virtue of the progative right of the Govern- 
ment which under the law obtaining in this 
country it always possessed. Such being the 
legal basis for the assessment, the procedure 
adopted for the levy is what is contained 
in the Board's Standing Orders". 


After extracting certain obervations from the 
decision of the Privy Council in Prasad Rao 


у. 


Secretary of State in Council, the Bench 


proceeded to state: 


“There has been statutory recognition of 
the incidents of the tenure, of the right of 
the Government to levy and collect the 
assessment. Regulation XXIII of 1802 
provided for the establishment in each dis- 
trict of an office for keeping the records in 
the ‘native’ language relating to public reve- 


nue and for preserving the same. The 


Preamble to that Regulation emphasised 
the necessity to preserve records relating to 
assessment of revenué and of Public 
demands. The Revenue Recovery Act 


` IL of 1864, which purported to consolidate 


the laws for the recovery of arrears of reve- 
nue in India put the collection of revenue 
on a statutory basis. Under section 1 of the 
Act landholder is defined as including all 
holders of land under ryotwari settlement 
ог in any way subject to the payment of 
revenue direct to State Government. Sec- 
tion 3: of the Act enacts: 


‘Every landholder shall pay to the Collec- 
tor, or the Officer empowered by him to 
receive it, the revenue due upon his land 
on or before the day on which it falls due, 
according to the kist-bandi or other engage- 
ment, and where no particular pay is fixed, 
then within the time when the payment 
falls due according to legal (sic) usage; 
provided that except where property is 





-6 
P. 


1. (1917) LL.R. 40 Mad. 886: 44 I.A. 166: 
Т. W. 340 :33 M, L, J. 144 : A. I. К. 1917 
G.42. 
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held under а Sanadi-Milkiyat-i-istimrar or 
other similar instrument it shall be lawful 
for the Board of Revenue, by notification 
published in the District Gazette, to alter 
and fix, from time to time, the amount of 
several kists or instalments, and the dates 
on which they shall respectively become 
payable’. 


This provision is a charging section as it 
imposes a liability on the Jandholder to pay 
the assessment. Consistent with the nature 
and incidents of the tenure the section rt- 
cognised the right of the Board of Reve- 
nue to alter and fix from time to time the 
kists. The Act contains elaborate provi- 
sions for the collection of arrears of reve- 
nue. Section 58, like the provisions of 
Statute 21, Geo. III, Chapter 70 (referred 
to in Ilbert’s Government of India, page 
268), is а reminder of the origin of the 
land revenue assessment as a prerogative 
right and precludes the civil Court from 
taking cognizance of any dispute as to the 
rate of land revenue". 


The Bench further stated: 


“Tt can therefore, be said that the levy of 
assessment on lands has been made by sanc- 
tion of the Legislature and statutory affirm- 
ed by the Appropriation Acts. Thus, 
though іп /origin the assessment was on the 
basis of a prerogative right and it was re- 
cognised as lawful by custom and statutes, 
the assessment procedure was codified, as 
it were, in the Board’s Standing Orders, 
and there was, therefore, a valid legal sanc- 
tion prior to the Constitution for the levy, 
assessment and revovery of land revenue", 


Once the Bench came to the conclusion that 
section 3 of the Act was a charging section, 
that would constitute a complete answer to 
the argument based upon Article 265 of the 
Constitution of India, because under Arti- 
cle 372 (1) of the ‘Constitution, notwith- 
standing the repeal by the Constitution of the 
enactments referred to in Article 395 but sub- 
ject to the provisions of the Constitution, all 
the law in force in the territory of India im- 
mediately before the commencement of the 


968 


Constitution shall continue in force’ therein 
until altered or repealed or amended by a 
competent legislature: or other competent 
authority. However, the Bench went a step 
further and observed :— 


“Explanation (Iy.—Article 372 (1) of the 
Constitution makes it clear that the law in 
force referred to in the Article is common 
law as well as statute Jaw. Therefore, un- 
less there is some provision in the Constitu- 
tion which makes ryotwari assessment 
ilegal, the law that previously existed in 
'regard to it will continue to be valid even 
after the Constitution. The only other rele- 
vant Article is Article 265 which provides: 
*No tax shall be levied or collected except 
by authority of law’. If the phrase 'autho- 
rity of law' is taken to mean statute jaw, 
Article 372 will not continue the old system 
of the levy of land revenue which though 
legal, was not authorised by any statute. 
If on the other hand, the words 'authority 
of Jaw’ includes common law as well, the 
system of land revenue assessment obtain- 
ing in tbis State would continue to bé a 
valid law. In the Constitution the word 
‘law’ has been used simply in phrases such 
as ‘according to law’, by ‘authority of law’, 
‘by any law’, ‘in accordance with law’, ‘in 
‘accordance with the provisions of any law’, 
‘by or under law’, ‘under the law’, ‘under 
any law’, etc. In the absence of any ex- 
press definition the context determines whe- 
ther ‘law’ connotes only ‘statute Jaw’ or 
something wider”. 


It will be noticed that once the Court came to 
the conclusion that section 3 of the Act was 
a charging section imposing a liability on the 
landholder to pay the assessment, its other 
conclusion that if the phrase ‘authority of 
law’ was taken to mean statute law Article 372 
would not, continue the old system of the levy 
of the land revenue which though legal was 
not authorised by any statute, would not be 
consistent. Though this decision did not 
consider the scope of Entry 45 of List II of 
the Seventh Schedule to the Constitution, 
still it considered the concept of the land 
revenue and its assessment and collection. 


32. 
Court of Andhra Pradesh in Nalla Raja 
Reddy and others v. The State of Andhra 


ith МАЙДА LAW JOURNAL BüpóMN 


The second decision is that of the High 
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Pradesh by the Sécretary, Revenue Depart- 
ment and another, In that case the constitu- 
tional validity of the Andhra Pradesh Land 
[Revenue (Additional Assessment and Cess) 
Revision] Act XXII of 1962 and the Andhra 
Pradesh Land Revenue (Additional Assess- 
ment and Cess Revision) (Amendment) Act 
XXIII of 1962, came up for consideration. 
The contention put forward in that case was 
that the levy of land revenue was not sanc- 
tioned by law and consequently was opposed 
to Article 265 of:the Constitution and under 
the system prevailing in the then Madras 
Presidency land revenue was assessed and 
collected only under the Board's Standing 
Orders which would not constitute statutory 
law and therefore, would not be in confor- 
mity with Article 265 of the Constitution and 
would not be saved by Article 372 of the 
Constitution. Incidentally, the Bench had 
Occasion to consider the scope of Entry 45 
of List IT of the Seventh Schedule to the 
Constitution. In that. case also the Bench 
elaborately considered the origin of the land 
revenue in the then Madras Presidency. The 
Bench, after tracing’ the assessment, levy and 
collection of the land revenue in the then 
Madras Presidency and after referring to the 
provisions contained in the Act considered 
the decision of this Court in S. Gopalan v. 
State of Madras represented by the Collector 
of Tirchirappalli?, referred to already and 
disagreed with the conclusion of this Court 
that section 3 of the Act was the charging sec- 
tion. The Bench of the Andhra Pradesh 
High Court also pointed out the inconsistency 
in- the two conclusions of this Court to which 
we have already drawn attention. 


33. One of the contentions which the Bench 
of the Andhra Pradesh High Court had to 
consider was the invalidity of the Act on 
the ground that the same was not covered by 
Entry 45 of List II of the Seventh Schedule 
to the Constitution. Dealing with that con- 
tention, the Bench observed: ' 


"Mr. Kuppuswamy contends that when the 
States have been given power to legislate 
in respect of Entry 45 of List II of the 


1. (1967) 1 An.W.R. 399. 
2, (1958) 2 M.L.J. 117: 71 L. W. 672 :1.L.R. 
(1958) Mad. 798; A. 1.R. 1958 Маа, 539. 


п] 


Seventh Schedule under the head ‘Land 
Revenue' it must be understood in the sense 
in which the term has obtained currency 
prior to the Constitution, which is that it is a 
tax on a share of the produce of land or its 
money value. If the effect of the legisla- 
tion for additional assessment is that it is 
not in relation to the produce of land or 
its money value, then it is not a law under 
Entry 45 of List IT and therefore, must be 


struck down as being ultra vires the powers . 


of the State Legislature. 


It is true that Land Revenue is a tax, and 
has been assigned a meaning over a period 


of centuries as a share in the produce of | 


land which the King or Government is 
entitled to: receive. Mr. Raghuvir how- 
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them a special meaning when used in a 
legal instrument, then it would be difficult 
to assume, unless the context or other cir- 
cumstances indicate otherwise that the 
draftsman did not use them in the sense in 
which those expressions have been under- 
stood: in legal рапапсе........ But, as we 
have already observed, if the words or 
expressions have acquired legal currency 
and have been given a definite meaning 
in legal parlance, it is safe to presume that 
the draftsman or.the framers could not but 


. have intended to use them in the same 


sense. It is not easy to break away from 
the legal conceptions or the meaning of 
certain legal phrases which are well-known 
under the law existing at the time when 
the Constitution was pramulgated"., 


ever, contends that land revenue  assess- 
ment is not a tax but a rent under the 35 
Hyderabad Land Revenue Act. What- ` 
ever may be the relevance of this areument 
as a justification for impuenine the Act, 
having regard to section 12 of the Act that 
the provisions of this Act shall have effect 
notwithstanding anythine inconsistent there- 
with contained in any law, custom or usage 
having the force of law the additional assess- 
ment which is inclusive of the original 
assessment if it can be sustained in law, is 
a tax. Land Revenue, we think, is a share 
in the produce of land—was the meaning 
given by the framers of our Constitution, 
who were men of erudite learning and well- 
versed with legal terms". 


In the decision of the Supreme Court 
in State of Madras v. Gannon Dunkerley and 
Co.1, the Supreme Court observed: 


“We think that the true legislative intent 
is that the expression ‘sale of goods’ in 
Entry 48 should bear the precise and defi- 
nite meaning it has in law, and that that 
meaning should not be left to fluctuate 
with the definition of ‘sale’ in laws relat- 
ing to sale of goods which might be in 
force for the time being". 


After referring to and relying upon the above 
two decisions, the Bench of the Andhra Pra- 
desh High Court proceeded to state: 


34. -In support of the above conclusion, the 
Bench of the Andhra Pradesh. High, Court 
: referred to two decisions—one, of their own 
-High Court in Jubilee Engineering Co. v. 
5. T. Officer’, and the other, of the Supreme 
Court in State of Madras у. Gannon Dun- 
kerley and Co.?, In Jubilee Enaineering Co. 
v. 5. T. Officer, the High Court of Andhra 


“Tf the expression "land .revenue’ in En- 
try 45 of the State List is given that mean- 
ing it only empowers the State to charge a 
share computed in money value of the pro- 
' duce of land. The entire Entry deals with 
the characteristic of this tax when it inclu- 
des in the power the assessment and collec- 
tion of land revenue, maintenance of land 


Pradesh held: 


"Where certain expressions have had a 
certain meaning given to them by a series 
of authoritative judicial pronouncements 
as to virtually make them terms of art or 
in the currency of legal language attach to 


1. (1956) 7 S. T.C. 423: A T.R. 1956 Hyd. 79. 
2. 1958 S.C.J. 696: 1°59 S.C.R. 379: (1958) 2 
L 


M.L.J.(S C.) 66: (1958) 2 An.W.R. (S.C.) 66: 


А.Т.К, 1958 S.C. 560. 


M. 
^. 


records, survey for revenue purposes and 
records of rights, etc., all of which are 
consistent with the power to levy, assess 
and collect that land revenue", 


36. The significance of the above two deci- 
sions, namely 5. Gopalan v. State of Madras, 





1. 1958 S.G.]. 696. 1959 S.G.R, 379; (1958) 2 
L.J. (S G.) 66: (1958) 2 An,W.R. (S,Q.) 66: 
IR. 1958 S,C. 560, 
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‘represented by the Collector of Tiruchira- 
: pall, of this Court and Nalia Raja Reddy 
‘and others v. The State of Andhra Pradesh, 
by the Secretary, Revenue Department and 
'enother?, of the High Court of Andhra Pra- 
desh, in particular is that they have gone 
elaborately into the concept of land revenue 
and the High Court’ of Andhra Pradesh in 
particular had considered the scope of that 
expression occurring in Entry 45 of List IT 
of the Seventh Schedule to the Constitution 
and come to the definite conclusion that the 
' expression "land revenue’ meant or constituted 
` а share in computed money value of the pro- 
duce of land. If it is so, the conclusion is 
inescapable that Entry 45 of List II of the 
'Seventh Schedule to the Constitution of India 
deals only with land revenue payable to the 
State and it has nothing whatever to do with 
|any amount payable by any person to any- 
body else. "Therefore, prima facie the State 
Legislature, under the said Entry, will have 
no power to enact a law for the purpose of 
collecting the dues owed by a person to a 
Corporation like the Corporations with which 
we are concerned, and from this point of view, 
section 52-A of the Act, as introduced by the 
Tamil Nadu Act XII of 1972, will be outside 
the legislative competence of the State. 


37. The learned Advocate-General relied 
on.a decision of the Supreme Court in State 
of Bombay v. Pandurang Vinayak and others’, 
and contended that a State Legislature has 
power to create a fiction and such fiction must 
be given full effect. In other words, accord- 
ing to the learned Advocate-General it is 
open to a State Legislature, by a fiction to 
provide that something which is not land 
revenue should be. deemed to be land revenue 
for the purpose of the Act and full effect 
must be given to such fiction. The facts 
о? the case dealt with in the decision of 
.the Supreme Court referred to above are: 
In the State of Bombay, Bombay Building 
(Control on Erection) Ordinance, 1948, was 
in force. It was applicable to certain areas 
specified in the Schedule. The District of 
-Ratnagiri was not one of the areas therein 





t (1950? M L.J. 117: 7! L.W. 672: T L.R. 
(1959) Mad. 798. 

2. (1967) 1 An.W.R. 399. 

3. 1953 5.С.]. 330: 1953 S.G,R. 7773: ALR. 
1953 S.G. 244,! 
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specified. Sub-section (4) of section 1 of the 
Ordinance empowered the Provincial Gov- 
ernment by notification in the official gazette 
to extend to any other area specified in such 
notification its provisions. It further em- 
powered the Provincial Government to direct 
that it shall apply only in respect of buildings 
intended to be used for such purpose as may 
be specified in the notification. On 15th 
January, 1948, the Government of Bombay 
issued the following notification: | 


“In exercise of the powers conferred by 
sub-section (4) of section 1 of the Bombay 
Building (Control on Erection) Ordi- 
nance, 1949 (Ordinance I of 1948), the 
Government of Bombay is pleased to direct 
that the said Ordinance shall also extend to 
all areas in the Province of Bombay other 
than the areas specified in the schedule to 
the said Act and that it shall apply to the 
said areas only in respect of buildings intend- 
ed to be used for the purpose of cinemas, 
theatres and other places of amusement, or 
entertainment", 


The consequence of the said Notification was 
that in the District of Ratnagiri, по cinema 
building could be commenced without the per- 
mission of the Controller after that date. "The 
said Ordinance I of 1948, was repealed by 
Act XXXI of 1948, called by the Bombay 
Building (Control on Erection) Act, 1948. 
It was made applicable to areas specified in 
the schedule. Sub-section (3) of section 1 
of the Act authorized the Provincial Govern- 
ment by notification in the official gazette to 
direct that it shall also extend to any other 
areas specified therein. It further authorized 
the Proyincial Government to direct that . it 
shall apply only in respect of buildings intend- 
ed to be used for such purposes as may be 
specified in the notification. Rv section 15 
(1) of the Act, it was provided that: 


“The Bombay. Building (Control on Erec- 
tion) Ordinance, 1948, is hereby repealed 
and it is hereby declared that the provi- 
sions of sections 7 and 25 of the Bombay 
General Clauses Act, 1904. shall apply to 
the repeal as if that Ordinance were an 
enactment”, 


The respondent before the Supreme Court 
started constructing a cinema at Ratnagiri on 
15th August, 1948 after the commencement of 


iy 


Act XXXI of 1948, without obtaining the per- 
mission of the ‘Controller of Buildings as 
required by the Act under the impression that 
the Act had application only to areas specified 
in the Schedule and the District of Ratnagiri 
not having been specified in the Schedule, 
the provisions of the said Act had no applica- 
tion to that area. The respondents were 
prosecuted for committing an offence under 
section 9 (2) read with section 4 of the said 
Act and they were acquited and that acquittal 
was taken up before the Supreme Court. 
Dealing with the scope of section 15 (1) of 
the said Act, the Supreme Court observed :— 


“Tt appears to us that the attention of the 
learned Judges was not pointedly drawn to 
the concluding words of section-15 (1) of 
the Act. It specifically provided therein 
that the provisions of sections 7 and 25, 
Bombay General Clauses Act, shall apply 
to the repeal as if the Ordinance were an 
enactment, The Ordinance by use of these 
words was given the status of an enactment 
and. therefore, the word ‘Ordinance’ occur- 
ring in the notification has to be read 
accordingly and as extending the Act to 
these areas, and unless that is done full 
effect cannot be given to the concluding 
words used in section 15 (1) of the Act. 
The concluding words of section 15 (1) of 
the Act achieve the purpose that was achiev- 
ed in the Cotton Cloth and Yarn (Control) 
- Order by the ‘proviso’. By reason of the 
deeming provisions of section 15, the lan- 
guage used in the Notification extending 
the -Ordinance to those areas as a neces- 
sary consequence has the effect of extend- 
ing the operation of the Act to those areas. 


. When a statute enacts that something shall 
be deemed to have been done, which in fact 
and truth was not done, the Court is entitl- 
ed and bound to ascertain for what purposes 
and between what persons the statutory 
fiction is to be resorted to and full effect 
must be given to the statutory fiction and 
it should be carried to its logical conclu- 
sion”. "E 


We are of the opinion that the above decision 
has no application to the present case. That 
was a case where the Bombay Legislature was 
competent to enact the Act and the Bombay 
Governor was competent to promulgate the 
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Ordinance and consequently, both the said 
Act and the Ordinance being within the legisla- 
tive competence of the State Legislature, it was 
certainly open to the State Legislature to 
create a fiction that the Ordinance would be 
treated as an enactment for the purpose of 
sections 7 and 25 of the Bombay General 
Clauses Act, and therefore, full effect should 
be given to such fiction. But, that is not 
the position here. We are clearly of the 
opinion that it is not open to the Legislature 
by creating a fiction to prove that something 
which is not Jand revenue should be consider- 
ed to be land revenue for the purpose of the 
Act. When an expression like ‘land reve- 
nue’ has acquired a definite and well-under- 
stood meaning before the promulgation of the 
Constitution and it is in that meaning the 
said expression has been used in the Consti- 
tution, it is not open to the State Legislature 
by a fiction to treat something which is not 
land revenue as land revenue and make a 
law with respect to the same. 


38. This conclusion of ours derives support 
from the decision of the Supreme Court in 
The State of Madras v. Gannon Dunkerly 
and Со.?, relied on by the High Court of 
Andhra Pradesh in the judgment to which 
we have already drawn attention. The 


‚ Supreme Court in that case was considering 


the competency of the State Legislature to 
impose sales tax in respect of works contract. 
The Supreme Court elaborately considered the 
meaning to be attributed to the word ‘sale’ 
occurring in Entry 48 of List II of the 
Seventh Schedule to the Government of India 
Act, 1935, reading “tax on the sale of goods". 
After observing that the contention of the 
appellant (before the Supreme Court) is well- 
founded that as the words 'sale of goods' in 
Entry 48 occur in a Constitution Act and 
confer legislative powers on the State Legisla- 
ture in respect of a topic relating to taxation, 
they must be interpreted not ina restricted 
but broad sense, the Court proceeded to 
state :— : ee 


“We must accordingly hold that the expres- 
sion ‘sale of goods’ in Entry 48 cannot be 
construed in its popular sense, and that it 


ҹа 





1. 1958 S.G.J. 696 : (1958) 2 An.W.R. (S G.) 
66: (1958) 2 M.L.J, (S.C,) 66; A.I,R. 1958 S.Q. 
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must be interpreted in its legal sense.. What 
its connotation in that sense is, must now 
be ascertained. For a correct determina- 
tion thereof, it is necessary to digress some- 
what into. the evolution of the law relating 
to sale of goods". 


In the course of considering such evolution 
‘the Supreme Court observed :— 


*Coming to the Indian Law on the subject 
section 77 of the Contract Act defined ‘sale’ 
as ‘the exchange of property for a price 
involving transfer of ownership of the thing 
sold from the seller to the buyer". It was 
suggested that under this section it was 
sufficient, to constitute a sale that there was 
.a transfer of ownership in the thing for a 
price and that a bargain between the par- 
ties was not an essential element. But, the 
scheme of the Contract Act, is that it enacts 
in sections 1 to 75 provisions applicable in 
general to all contracts, and then deals 
separately with particular kinds of contracts, 
such as sale, guarantee, instalment, agency 
and partnership, and the scheme .neces- 
sarily posits that all these tranactions are 
based on agreements. We then come to 
the Indian Sale of Goods Act (III of 
1930), which repealed Chapter VII of the 
Contract Act, relating to sale of. goods, and 
section 4 thereof is practically.in the same 
terms as section 1 of the English Act. 
Thus, according to the law both of Eng- 
land and of India, in order to constitute a 
' sale it is necessary that there should be an 
agreement between the parties for the pur- 
pose of transferring title to goods which 
of course, presupposes capacity to contract, 
that it must be supported by money consi- 
deration, and that as a result of the transac- 
tion property must actually pass in the 
goods. Unless all these elements are pre- 
sent, there can be no sale. Thus, if mere- 
ly title to the goods passes, but not as a 
result of any contract between the parties, 
express or implied, there is по sale. So 
also, if the consideration for the transfer 
was not money, but other valuable consi- 
deration, it may then be exchange on barter, 
but not a sale. Апа if under the contract 
of sale, title to the goods has not passes, 
then there is an agreement to sell and not a 
completed sale”, . | 
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The Supreme Court further ‘stated: 


“We think that true legislative intent is 
that the expression ‘sale of goods’ in En- 
try 48 should bear the precise and definite 
meaning it has in law, and that meaning 
should not be left to fluctuate with the 
definition of ‘sale’ in laws relating to sale 
of goods which might be in force for the 
time being....... i... The scheme of the 
drafting is that there is in the beginning 
of the Entry words of general import, and 
they are followed by words having refe- 
rence to particular aspects thereof. The 
operation of the general words, however, 
is not cut down by reason of. the fact that 
there are sub-heads dealing with specific 
aspects", 


After pointing out. fhat Entry 48 introduced 
a topic of legislation with respect to , which 


there was no legislative practice and after stat- 
ing what the legislative practice in Australia 


was, the Supreme Court observed : 


“But under the Government of India Act, the 
Provincial Legislature is competent to enact 
laws in respect of the matters enumerated in 
Lists II and III, and though the entries 
therein are to be construed liberally and in 
their widest’ amplitude, the law must never- 
theless, be one with respect to those matters. 
À power to enact a law with respect to 
tax on sale of goods under Entry 48 must, 
to be intra vires, be oné relating in fact to 
sale of eoods, and accordingly, the Provin- 
cial Legislature cannot in the purported 
exercise of its power to tax sales tax transac- 
tions which are not sales by merely enact- 
ing that they shall be deemed to be sales." 


We are of the opinion that the above observa- 
tions of the Supreme Court are very pertinent 
to the present case and in fact conclusive, be- 
cause under Entry 45, the State Legislature 
has got power to enact laws relating to land 
revenue, and in the purported exercise of its 
power, it has no power to enact a law with 
respect to something which is not land reve- 
nue by deeming it to be land revenue. 


39. .It.only remains to notice two decisions 
relied on by the learned Advocate-General in 
support of his contention that the impugned 
section is intra vires the powers .of the Tamil 
Nady Legislature, One of the decisions reli- 


1] 


ed on is that of the Supreme Court іп Lach- 
man Dass on behalf of the firm Tilak Ram 
Ram Bux and M|s. Nand Ram Tulsi Ram 
v. State of Punjab’. The facts of that case 
are: The Bank of Patiala was established in 
1917 by the then Maharaja of Patiala. On 
5th May, 1948, the Rulers of eight States, 
including the State of Patiala, entered into a 
covenant merging all the said States into one 
United State called the Patiala and East 
Punjab States Union, briefly called Pepsu. 
On 20th August, 1948, the said State of 
Pepsu was established with the Maharaja of 
Patiala as the Rajpramukh. In exercise of 
the power conferred on him under the said 
covenant, the said  Rajpramukh issued an 
Ordinance applying all the Jaws obtaining in 
the State of Patiala, including the Patiala 
Recovery of State Dues Act 2002 BK. to the 
entire State of Pepsu. After the promulga- 
tion of the Constitution of India on 26th 
January, 1950, Pepsu became part of the 
Indian Union as a Part B State, and under 
the provisions of the Constitution, the said Act 
continued to have force throughout the said 
State. Subseqently, under the States Re- 
organisation Act, Pepsu became part of the 
State of Punjab and the said Act continued 
to have force in that part of Punjab which 
was Pepsu before merger. After the Consti- 
tution came into force, the petitioners and the 
appellants before the Supreme Court respec- 
tively borrowed moneys from the said Bank 


on the security of their properties. The Bank .: 


authorities ascertained the amounts due to the 


Bank from the said parties and were seeking · 


to realise the same from the properties of the 


said debtors in the manner provided by the . 


provisions of the Patiala Recovery of State 
Dues Act, 2002 BK. It is the validity of 
that Act that was challenged before the 
Supreme Court. ` 


40. We may point out that in that case the 
leeislative competency to enact that Act did 
not come up for consideration, because the 
Act was promulgated by the Maharaja of 
Patiala before the Constitution came into 
force. The said Act was challenged only on 
three grounds as is apparent from paragraph 
6 of the judgment, namely :— 

*(1) The proceedings taken under the Act 

for determining the amounts payable by the 





1. (1963) 2 S.C.R. 353; A.L,R. 1963 S.G. 222. 
M Lj—395 
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. appellants and for recovering the same are 
illegal as the Act had ceased to be in force 
on the material dates. 


(йу The Act and the rules made there- 
under became void on the coming into 
force of the Constitution as they are re- 
pugnant to Articles 14 and 19 (1) (f) and 
(g) and the proceedings taken under those 
provisions are therefore, illegal. 


(ii?) The certificate issued under section 7 
is not in accordance with the rules framed 
under the Act and in consequence the pro- 
ceedings taken thereunder are illegal". 


The second contention was elaborated before 
the Supreme Court in the following manner as 
found in paragraph 20 of its judgment: 


“We shall next consider the contention of 
the appellants that the Act and the rules 
framed thereunder are repugnant to Arti- 
cle 14 and Article 19 (1) (f) and (g) and 
that they have therefore, become void under 
Article 13 of the Constitution. Dealing 
first with the contention that they contra- 
vene Article 14, two grounds have been 
urged in support of it: (7) that there is dis- 
crimination between the Patiala State Bank 
on the one hand and the other Banks on 
the other; and (i) that after the merger of 
` the Рерѕи Union in the State of Puniab 
‘under the States Reorganisation Act, 1956, 
-there is discrimination between the law as 
administered in the territories of the erst- 
while Pepsu Union on the one hand and in 
the other parts of the State of Punjab on 


the other", 


While dealing with this ground of attack and 
that too, with regard to the first ground refer- 
able to Article 14, the Supreme Court observ- 
ed: 


“Thus a Bank established by a State has got 
distinctive features which differentiate it 
from the other Banks and for purpose of 
Article 14 it forms a category in itself. The 
Jaw is now well-settled that while Arti- 
cle 14 prohibits discriminatory legislation 
directed against one individual or class of 
individuals, it does not forbid reasonable 
classification, and that for this purpose even 
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' one person or group of persons can be a 
dass.......... 


On the principles stated above we are of 
the opinion that the Patiala State Bank is a 
class “by itself and it will be within the 
power of the State to enact a law with res- 

. pect to it. We are also of the opinion 
. that the difference between the Patiala State 
Bank and the other Banks has a rational 
bearing on the object of the legislation. If 

. the funds of the Patiala State Bank are 
' State funds, a law which assimilates the 
procedure for the determination and reco- 
very of amounts due to the Bank from its 
customers to that prescribed for the deter- 

. mination and recovery of arrears of reve- 
..nue must be held to have a just and rea- 
` sonable relation to the purpose of the legis- 
lation. A law which provides for State 
funds being advanced to customers through 
State Bank can also provide for its being 
recovered in the same manner as revenue”. 


i (Ttalics are ours.) 


For the above conclusion, the Supreme Court 


relied on its decision in Mannalal v. Collector . 


:of Jhalewar' ; 


`41.. The learned Advocate-General relied on 
the statement which we have italicised. We 
‘are of the opinion that statement has. no 
‘relevancy to the point: under consideration, 
becduse in-that case the funds of the Patiala 
State’ Bank were the State funds and there- 
-fore, the Supreme Court held: that the law had 
‘power to assimilate the · procedure for the 
‘determination and recovery of amounts .due 


to the bank from its customers.to that pre- , 


scribed for the determination and recovery of 
'arrears of revenue, because both helonged to 
the State. Consequently. that decision is not 
of.anv assistance to support the constitutional 
validity of the impugned section, ; 


:42. The next decision relied: on by the learn- 
ed Advocate-General is again that of the 
Supreme Court in The Director, Industries of 
U.P. and others v. Deep Chand Agarwal. 
The judgment in that case opens up by stat- 





1. (1961) 2 S.Q.R. 962: A.LR. 1961 S.C. 828. 
2, (1980) AILL.J. 254: (1980) 6 АП І.Е. 426: 


(1980) 2 S,C,C, 332: A.I.R, 1980 S,C. 801, 
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ing that the appeal involved the question whe- 
ther section 3 of the Public Moneys (Reco- 
very of Dues) Act (XXV of 1965) offended 
Article 14 of the Constitution, "That decision 
did not consider the question of legislative 
competence. Section 3 of U.P. Act XXV 
of 1965, which the Supreme Court was consi- 
dering, read as follows:— 


*3. Recovery of certain dues as arrears of 
Jand revenue : 


(1) Where any person is party— 


(a) to any agreement relating to a loan, 
advance or grant given to him by the State 
Government or the Corporation ‘by way of 
financial assistance, or i 


(b) to any agreement relating to a guarantee 
given by the State Government or the 
Corporation in respect of a loan raised by 
- an industrial concern, or 


(c) to any agreement providing that any 

. money payable thereunder to the State 
Government shall be recoverable as arrears 
of land revenue, and such person; 


(i) makes, any default in repayment of the 
loan or advance or any instalment thereof, 
or 


(ii) having become liable under the con- 
ditions of the grant to refund the grant or 
any portion thereof, makes any default in 
repayment of such grant or portion or 
instalment thereof, or 


(ii) otherwise fails to comply with the 
terms of the agreement, 


then, in the case of the State Government, 
such officer as may be authorised in this be- 
half by the State Government by notification 
in the Official Gazette and in the case of the 
Corporation, the Managing Director thereof, 
may, without prejudice to any other mode 
of recovery under any other law for the 
time being in force, send a certificate to the 
Collector mentioning the sum due from 
person and requesting that such sum together 
with costs of the proceédings be recovered 
as if was an arrear of land revenue. 


. (2) The Collector on receiying- the certifi- 
cate shall proceed to recover the amount 
stated therein as an arrear of land reve- 
nue", TEM 


tf] 


The Supreme Court observed: 


“The Асі is passed with the object of pro- 
viding a speedier remedy to the State Gov- 
ernment to realise the loans advanced by it 
от by the Uttar Pradesh Financial Corpora- 
tion. The State Government while advanc- 
ing loans does not act as an ordinary 
banker with a view to earning interest. 
Ordinarily, it advances loans in order to 
assist the people financially in establishing 
an industry in the State or for the develop- 
ment of agriculture, animal husbandry and 
for such other purposes which would ad- 
vance the economic well-bing of the people. 
'The amounts so advanced are repayable in 
easy instalments with interest which would 
ordinarily be lower than the rate of interest 
payable on loans advanced by banking ins- 
- titutions which are run on commercial lines. 
The loans are advanced from out of the 
funds of the State in which all the people 
of the State are vitally interested, Moneys 
advanced by the State Government have 
‘got to be recovered expeditiously so that 
fresh advances may be made to others who 
have not yet received financial assistance 
from the State Government. If the State 
Government should resort to a remedy by 
way of a suit on the mortgage deeds ог 
bonds executéd in its favour, the realisation 
ofthe amounts’ due to the Government is 
‚ bound to be delayed resulting in non-availa- 
bility of sufficient funds in the hands of the 
State Government for advancing fresh loans. 
It is with the obiect of avoiding the usual 
delay involved in the disposal of suits in 
civil Courts and providing for an expeditious 
remedy, the Act has been enacted. In the 
instant case, the mortgage deed provided 
that the amount due thereunder could be 
realised as if it were an arrear. of land reve- 
nue. It cannot. therefore, be said that 
there is no reasonable basis for the classi- 
fication made by the statute and that the 
classification does not .have a reasonable 
relation to the object of the statute", 


' As we have pointed out already, the above 
‘decision did not deal with the legislative com- 
petency of the State Legislature. Secondly, 
the entire judgment proceeded on the basis 
that ЇЇ was the funds of the State which were 
advanced to the various borrowers. That is 
not the case before us. As we have stated 
"already; the. Corporations concerned in these 
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writ petitions are companies registered under 
the Companies Act, 1956, and they are merely 
Government companies, The requirement 
prescribed by the impugned section is that the 
shares of the said Corporations should have 
been contributed, underwritten or guaranteed 
by the State Government and there is absolute- 
ly nothing to show that it is the funds of the 
State Government that were advanced to the 
petitioners herein. On the other hand the 
Memorandum and Articles of Association of 
one of the Corporations, namely, the Tamil 
Nadu Theatre Corporation Ltd., were pro- 
duced before the Court and from the same it 
is clear that the said Corporation is entitled 
to borrow from others for the purpose of itself 
advancing moneys. In view of this distinc- 
tion also. the said decision of the Supreme 
Court will have no bearing on the question 
before us. 


43. The learned Advocate-General also reli- 
ed on a judgment of Ramaprasada Rao, T4 
as he then was, in Hajee M. №. А. 5. Moha- 
med Ibrahim v. The Reaional Deputy Direc- 
tor of Industries and Commerce, Trichy-1 and 
others, holding that the answer to the attack 
on the validity of section 52 of the Act. as 
amended in 1939 was contained in Entry 45 
of List IT of the Seventh Schedule to the 
Constitution, read with Entry 43 in the Con- 
current List of that Schedule: He also con- 
tended that a reference to the said decisinn 
was made in P. A. Aliyar Saheb and 288 
others v. Independent Deputy Tahsildar, 
Pallipatti, Chinaleput. and others, rendered 
by one of us. The decision of Ramanrasada, 
Rao, Т., as he then was, concerned with sec- 
tion 52 of the Act and not section 52-A of 
the Art. which is totally different from sec- 
tion 52 of the Act. inasmuch as section 52 
of the Act dealt with only amounts due to the 
Government as such and therefore. it is not 
neressarv to consider the correctness or nther- 
wise of that decision for the purpose of the 
present case. However, а perusal of the 
judement of Ramaprasada Rao, J., as he 
then was, in the decision referred to above 
as well as the decision in P. А. Alivar 
Saheh and 299 others у. Indenendent Deputy 
Tahsildar, Pallipatti, Chingleput and others?, 


1. W.P. No. $121 of 1971, dated 19th July, 1973. 
2, (1975) 88 L.W. 383, 
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referred to already, will show that the point 
was not argued. in detail and the Court it- 
self had not gone into the question in detail 
and given reasons for its conclusion. 


(44. For these reasons we hold that sec- 
tion 52-A of the Act, as introduced by the 
Tamil Nadu Act XII of 1972, is ultra vires 
ithe powers of the Tamil Nadu Legislature. 


45. Тп view of the above conclusion of ours, 
We, are not expressing any opinion on the 
arguments advanced on behalf of the peti- 
tioners herein that the said section is viola- 
tive of Article 14 of the Constitution. 


46. Under these circumstances, we allow 
these writ petitions and in each one of these 
writ petitions there will be a declaration that 
section 52-A of the Act is ultra vires the 
powers of the State Legislature. There will 
be no order as to costs in any of these peti- 
tions, ; 


S.J. 


—— Petitions allowed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :— Т. Satyadev, F. 


Sundaramoorhty and another 
\ .. Appellants* 


t. 


Shanmugha Nadar and others 
$ Réspondenis. 


(A) Indian Succession Act (XXXIX of1925), Ex- 
planation fo section 11 1— Scope and applicability. 


(B) Hindu Minority and Guardianship Act 
(XXXII of 1956), section 8— Suit for partition 
and separate possession — Property of miner 
— Father alone competent to deal with — Fathor 
atiesting sale of miror’s property — Not tanta- 
mount to acting as guardian of minor. 


The normal rule is that the date’ of the 
death of the testator crectolUgee the cless 
of legatees, and those whacome w'thir the 
class andorecanable oftaking on that date 
obtain the bereft. Jf there ts perftrermert 
Of nascescion Of property “beqresthed hr- 
yond the testatar’s death eñ} tr he reecor 
of a prior bequest in fayour of arother Je. 
gatee not belorpire to the clase or otherwise 
the neriod of distribution for the purpose of 
ascertaining the clacs is pòt the date of 
the death of the testator, but the date on 
which nossecston is to be taken. Where 
a testatrix bequeathed pronerties to ber 
daughter's sons, such nronerties to be 
taken bv them ab-o'etely on attairing 
m2joritv—annointing their mother as pna- 
dian allowing her to enioy the nronerties 
for and on behalf of the erand-children 
of the testatrix and 2150 stating that if 
she had another male issue he also will 
get a share and all of them together on 
attaining majority, a son of the dangh ter 
born after the death cf the testatrix js not 
entitled to claim wnder the will, Tt is 
not a gift to a class of nersons but to the 
persons mentiored in the will and who 
were alieve on the date of the death of 
the testatrix. The Explanation to sec- 
tion 111, Succession Act has no application, 

` [Paras. 6 and 7.] 


Where the father is alive, he is the only 
person who can deal with the properties 


*$.A, Мо, 1596 of 1975. 9rd Fanuary, 1980. 


il 


of’? minor from whichever scurce 
minor would have got the properties. 
[Para. 10.] 


It is only the natural guardian who can 
deal with the property of a minor end not 
the de facto guardian and, when the father 
is alive, he is the only person who can deal 
with the properties. When he had not 
participated in the transactions as tueir 
guardian to exercise the legalright that 
flew Out of it, there is no scope for hold- 
ing that, by implication, because he 
was an attestor he had acted as the 
guardian of the minors. [Para. 14.] 


the 


Cases referred to: 


Т.В. Sri Rangi v. Asia Bai, A.T.R.1959 Mad. 
475; A. Narayanan v. Commissioner of Income -tax, 
(1963) 47 I.T.R. 740: А.К. 1963 Mad. 
179; A. Narayanan v. Gommissioner of Income- 
tax, (1967) 1 LT.J. 163: 63 LTR- 466: 
ALR. 1967 S.C. 433; Amirtham Kudumban 
v. Sortam Kudumban, (1977) 1 M.L.J. 1: 89 
L.W. 696: (1977) T. L.R. 1 Mad. 109: ALR. 
1977 Mad. 127; Duraiswamyv. B. Balasubra- 
татат, (1977) 2 M.L.J. 92: (1977) L.L.R. 
3 Mad. 288: 90 L.W. 252: A.I.R. 1977 
Mad. 304; Kevuru Venkatappayya v. Kavuru 
Ragkha?4yya, (1950) 2 M.L.J. 466: 63 L.W. 
1006: A.I.R 1951 Mad. 318; M yilaswamy 
Gh:ttiar v. Kaliammal, (1969) 1 M.L.J. 177; 
Talari Етарра v. Muthyallppa, AI.R. 1972 
' Mys. 31; Hitdusthan Gonstruction Company у. 
State of Bihar, A.I.R. 1962 Patna 336; 
Ram Bubu v. Scraswathi Devi, AJ.R. 
1963 Pat. 144; Ramaswamy Gounder v. 
Anantapadmanabha Iyer, (1971) 1 M.L.J. 
392: 84 L.W. 176; M.S. Ibrahim Libha v. 
M.p.N. Mohd. Abdulla, (1972) 1 M.L.J. 
(N.R.C.) 35; А. 5. Muthia v. Peter Nadar, 
(1974) 1 T.L.N.J. 11. ' 


Appealagainst the decree dated 2nd Noveme 
ber, 1974 of the District Court, West 
Thanjavurat Thanjavur in Appeal Suit No. 
140 of 1969, preferred against the decree of 
the Court of the Subordinate Judge, 
Thanjavur in Original Suit №. 30 of 1967. 


T. R. Rijagopalan and T. R. Rajaraman, for 
Appellant, 


K.. Subramaniam and 5. Navaneethakrishnan, 
for Respondent. 


The Court delivered the following 


Jupemenr.— Plaintiffs ar e theappellants, They 
filed the suit in forma pauperis for partition eng 


GUNDARAMOORTHY 0. SHANMOGHA NADAR (Satyadeo, 3) 


: will. 


272 


separate possession of their half share in ‘A’ 
Schedule properties end for recovery oi 
pestendfuture profits. In the plaint, they 
claimed that the properties mentioned in 
‘A’ Schedule originally belonged to Sub- 
bammal, maternal] grand-mother cf plairtiffs 
land 2and defendants 7 and 9 and she exe- 
cuted а registered will on 131}. May, 1948, 
bequeathing the prCpertics to her prandsons 
and appointing their mother as guardian and 
therefore each one Of them secured One- 
fourth share іп the suit properties. The first 
plaintiff attained majority in May, 1965 
and the second plaintiff is stil a minor. 
It is On attaining majority, the first plain- 
tiff realised that the suit properties re in 
the possession of deftrceri:s 1 10 6 and 8 
and therefore, tbe suit has been laid for 
the reliefs prayed for therein. 


2. 5th defendant filed a written state ment 
adopted by defendants 6 and 8, claiming 
that they have purchased items 6 and 7 
іп, ‘A’ Schedule for Rs. 5,600 from defen. 
dants 7 and 9 and plaint.f: 1 ana 2 rep- 
.esented by their  motler and guardien 
Bagiamma] under sale deed dated 2711. July, 
1960 and all the debts menticned in the sale 
deed hav. been discharged. А sum of 
Rs. 1,400 was reserved for being paid to 
plaintiffs 1 and 2 оп their atlaining majo- 
rity, The first plaintiff received Fis share 
of Rs. 70: on 30th March, 1966 and handed 
over а receipt, butin spite of it, hebad filed 
the present suit on 6th April, 1966 chal- 
lenging the alienation made on bis bebalf, 
Subbammal died іп 1950 within 2 years of 
the execution of the registered will, Se- 
cond plaintiff was born several years after 
ber death and therefore he is not entitled 
to any prOperties as a legatee under the 
As for the first plaintiff, he having 
received his share of Rs. 700 on 30th 
March, 1966, has also ratified tke sale and 
hence he cannot file a suit for partition of 
his share.. Sofar as items 1 to 5 of plaint 
“А? Sckedule are concerned, a preliminary 
decree w2s passed in respect Of the third 
share of plaintif No. 1, whereas the claim 
of the second plaintiff was dismissed, 
Regardingitems 6 and 7 with which defen. 
dants 5,6 2nd 8 are concerned, the suit 
claim was dismissed. Defendants 1 to 4 
hadremained ex parte in the proceedings. 


3. The lower appellate Court confirmed tbe 
findings of the trialCourt which has resulted 
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in the filing of the present second 
appeal in so far as the reliefs claimed by 
plaintiffs 1 and 2 have not been acceded to 
by the Courts below. 


4. Mr.T.R. Ramachandran, learned counsc] 
for the appellants contends that: (1) under 
Exhibit В-1 registered will dated 13th May, 
1948, the properties belonging to i.e gand- 
mother 01 plaintiffs 1 and 2 апа detendants 
7 and 9 were bequeathed to a class О] persons 
who would come within the ambit of the 
Explanation to section 111 of the Succession 
Act; that (2) the vendees under Exhibit 
B-2 cannot challenge the right 01 the se- 
cond plaintiff to the properties when they 
have taken the sele deea from bim as well; 
that(3) if it is held that the seconc plaintit, 
had not acquired any rights in the pro- 
perty pursuant to Exhibit B-1, when ur.der 
Exhibit B-2, each one of tke sharers had 
claimed to have FIR their slaves 
the residual one-{Ourth share is yet to be 
cOnveyed by the other three sharers; that 
(4) in view of section 1] of the Hindu 
Minority and Guardianship Act (XXXII 
of 1956) plaintiffs’ mother cannot sell 
immovable properties, when the father is 
alive; that (2) merely because first plain- 
tiffhas received a sum 0i Rs. 700 under 
Ext.ib tB-5,dated 30U. Marcl., 1966it cannot 
constitute а ratificaticr oj а non ési tran- 
saction Or a void sale under Exlibit B-z 
of his share 01 tbe properties: ard thet (6) 
facts and circumstances Oj this case do not 
enable respondents herein to plead the 
doctrine of election, estoppel, арргођа- 
tion andreprobation and the plaintifis are 
entitled to have the relief of partition for 
their one half share in the properties. 


8. Mr. Parasaran, learned counsel for the 
respondents contends that the Expl.nation to 
section 111 of the Succession Act is not 
applicable to this case and there is no ques- 
tion of keeping the rights in tre properties 
in abeyance till the last of the minors 
attains majority; and tkat the will under 
Exhibit В-Ї becomes Operative on the date 
of the death of Subbammal in 1950, and 
therefore eo instanti, whoever was entitled 
to the property on that date, will alcne 
acquire interests in the property ; therefore, 
the second plaintiff who “was not born 
‘by that date, cannot acquire any interest 
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in the property, and hence he cannot file 
the present Suit for partition. As for 
the first plaintiff, having accepted his share 
of the amount under hxbibit B-5, Le Las 
ratified a voidable transaction and he is 
estOpped from pleading otherwise. So 
far as the mother of the plaintifs is con- 


„cerned, she was the testamentary guardian 


and the father having admıttedly partaken 
in the transaction takıng keen interest 
therein and he had also attested not only 
this document but also other mortgage 
deeds and sale deeds under Exhibits А-1 
t. A-4, in the eye of law the sale effected 
was done Only by bim though in the name 
of his wife styling herself as guardian, and 
hence section 11 01 the Act X XXJI oi 1656 
will not bea bar tO such a transaction. An 
attestation with full kuowlecge oi the tran- 
saction has been held to be binding upon 
the attestor and in this view, he had actively 
participated in the transiu 03 interests 
in immovable property belongirg to Lis 
minor ‘sons and hence the tians@ction 15 
a voidable Oneat the instzrce (1 the plain- 
tifs, {Or failure to secure tbe perimtsion 
01: Соцгі. When the first plaintiff attained 
majority; he had not only ratified the 
transaction, but also received his share Of 
the amounts, 


6. Courts below have concurrently held that 
the second plaintii, bas not acquirca any in- 
terest in tbe suit properties under LxLibn 
B-l, since he was not born on the date oi 
the death of the testatrix Subbammal. 
The first point that requires to be cCnsi- 
dered is whether the second plaintifi who 
is stilla minor can mainizin tle suit ior 
partition based on iights acquired under 
the will, Exhibit B-1. Mr- T.R. Ramzchan- 
-dren, learned counsel for the appellants, 
contends that in view Of the decision 
rendered in T. B. Sri Rangi v. Asio Bails 
the determinacive date уса be the date 
on which distributior cér tikt расе under 
section 111 of tbe Successicn Act. He 
refers to the recital: in the Will to the 
effect that Subbammal’s daughter Вар- 
yàmmal is to function as the guardian 
of the minors who have been already 
born, they being defendants 7 and 9 and 








1. 72 L.W. 320; AIR. 1959 Mad. 475, 
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the first plaintiff, and that the properties 
are to be.taken by them absolutely on 
attaining majority. Subsequently, she 
had stated that in case her daughter Bag- 
yammal was to nave other male issues, 
they will also get a share in the prcpeity 
and all of them together, on attaining 
majority, will secure interest in the pro- 
erties. Bagyammal was allowed to enjoy 
the properties for and on behalf of 
the grand-children of the testatrix. In 
the said decision, it has been held that in 
fixing the time ОЁ distribution, the ear- 
liest of the dates fixed will be taken as a 
date of distribution and if it is stated 
that the membeis Of the class are to take 
when they attained a particular age, the 
time when the eldest of them reached that 
age wOuld be the earliest date of vesting 
and that should be the date of distribution. 
Therefore, all these 01 the desigratec« class 
born within that time would be entitled 
to a share in the legacy. But it will 
be seen that in A Narayanan v. Gommissioner 
of Income-tax!, a Division Bench of 
this Court in dealing with the scope of 
sectionlll of the Succession Act held that 
the normal rule is that date of death of the 
testator crystallises the class of legatees 
and those who come within the class and 
capabe of taking On that date, obtain 
the benefit. The subsequent extensicn О) 
the class cannot’ diminish that benefit. 
What is required is the construction to be 
put On the terms Of the will and it was held 
that on a proper cOnstruction oí the Will 
therein those who became members oí 
a class after the right crystalliscc in ctr. 
tain legatees, aive On the date of death 
of testator, rights thereto cannot be usurped 
by those who are born subsequent to that 
date. If there is postponement of pos- 
session Of p bequeathed beyond 
testator's death either by reason of 
a prior bequent in favour of another legatee 
not belonging to the class or otherwise, 
the period of distribution for the purpose 
cf ascertaining the class is rot the cezth 
of the testator, bit the date on which 
possession is tO be taken. 
7. Therefore, unless it be shown that 
on the date of the death of the testator, 
the rights have vested and only teking 
of possession is postponed, a different date 
from the date of the death of the testator, 
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would be irrelevant. In this case, ift 
is to be held that the properties would 
vest only after the second plaintiff attained 
majority, between 1952 and upto the date 
when second plaintiff becomes a major, 
the right to the property will be kept in 
abeyance and such a concept being un- 
known to law and against the law of 
perpetuity, the contention of Mr. Rama- 
chandranbised on T.B. Sri Rangi у. Asia Bail 
is unacceptable. This is not a case where 
the Explanations to section 111 of the Succes- 
sion Act can be invoked, The matter 
decided in JVarayanan's case2, was taken 
up to the Supreme Court and in 
A. Narayanan v. Gommissioner Income -tax3, 
it was held that there has been no prior 
bequest in favour Of any other person 
and legal possession Of the property on the 
death of the testator was not vested in 
or reserved for any other person and there 
being no postponement Of vesting. of legal 
possession in tle grandsons in existence 
of the date of the testator’s death only 
such of them who were born on the date of 
the death of the testator would be entitled 
to the property, and not those who were 
born subsequently even though such a 
provision was contemplated in the Will. 
When the law on this aspect has been so 
laid down by the Supreme Court,Mr.Rama- 
chandran's contention that the Supreme 
Court was conscious of the decision 1end- 
dered in T.B.Sri Rangi v. Asia Bai) and having 
not specifically Overruled it because the 
Division Bench of this Court has referred to 
that decision in paragraph 5 of the judg- 
ment and that it will continue to be appli- 
cable to cases which would come within 
the Explanation to section 111 of the Suc- 
cession Actis without any force. Hence, on 
the first point, the second plaintiff cannot 
chaimany interestsin the suit properties by, 
virtue of the registered will dated 13t} May, 
1948, he having been born subsequent 
to the death of the testatrix, and in this 
case it was not a gift to a class of persons but 
to the persons who have been mentioned 
in the willand who were alive оп the 
date of the death of the testatrix. In this 
view, the cOncurrent findings of the Court 
below regarding the disentitlement of the 





1. ALR. 1959 Mad. 475. 
2. (1963) 47 LT.R. 740: A.I.R. 1963 Mad. 179. 
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1967 S.C. 433. 


586 


second plaintiff of the suit properties, it 
is.hereby confirmed, - і 


8. Тһе next point that requires to be 
cOnsidered is whether Bagyammzl, the 
mother of the fist plaintiff,acting as his 
guardian, could have conveyed valid title 
under Exhibit B-2 in favour of defendants 
5, 6 and 8 in respect of items 6 and 7, 
Mr. Ramachandran relies upon section 
11 of Act XXXII of 1956 to contend that 
de facto gaar dians cannot dispose of cr deal 
with the property of a Hindu minor after 
the commencement of the’ Act except by 
the natural guardian under section 8 and 
that too when the father is aiive, such a 
deed is a void transaction. 5 


9. To advance this contention, he refers 
to the Full Bencb decision of this Court 
in Amirtham Kudumban v. Ѕотат Kudumban!, 
wherein it was held that the overriding 
effect of Act ХХХІІ of 1956 is to encom»as, 
even earlier COyrt rulings on the subject 
which are now dealt with under the Act, 
and that any right so decided on as- 
pects contemplated under 
can only be by reference to the provisions. 
of the Act and not by reference to the 


judicial precedents in regard to the law 


as it existed before the commencement 
of the Act. When the provisions of the 
Act alone will be applicable, can it still 
be contended that a testamentary guardian 
can continue to exercise the powers Оп 
the basis of what is provided under Exhibit 
B-l, Will? Here аргїп he would refer 
to the decision rendered in Duraiswamy 
v. б. Bilssubramaniam? , wherein it bas been 
held that section 28 of Guardians and War ds 
Act in so far as it authorised testamentary 
guradian appointed by a Hindu mother 
an unlimited power of sale is incon- 
sistent with the provisions of section 9 (5) 
read with section 5 of the Act. Section 22 
of the Act would cease to have any effect in 
. во far as the powers of the guardian to 
dispose of the minor's property were cOn- 
cerned without the prior sanction of the 
Court. It was therefore held that the 
provisions OfAct XXXII of 1956 will prevail 
Over the right of a testamentary guardian 
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to deal with the proportion after the coming 
into force of Act XXXII of 1956..Inciden- 
tally he would alsorefer to the decision ren- 
dered in Kavuru Кш v. Kavüru Ragha- 
vayya'1 wherein it was held that the maxim 
that а mansbal] not derogate from his Own : 
grant, would have no application to a case 
in which the personal law of the parties 
rendered altogether void a grant by bim, 
which must therefore be treated to be in tle 
eye of law as non est. When noright is created 
by a void transaction, there is nO question 
of estoppel or any other kind of persoral 
bar akin thereto which could preclude the 
partyfrom ascertaining his right to recover 
the property. 7 


10. Mr. Parasaran contends that the right 
of the mother to act as a guardian having 
been enshrined in the will and which 
right was exercised by ber with the acquie- 
scence and active participation of the: 
father of the minors and who had attested 
the dOcument, cannot be equated to а 
case where without the krowledge of the 
natural guardian, the property las been sold 
by a de facto guardian.. To support the 
contention herelies on the decision ren- 
dered in Mayilaswamy Chettiar v. Kalicmm:|2 - 
a decisionrenderedsubse quent tcAct(XXXII 
of 1956). But it will be seen that no reli- 
ance had been placed in the said decision. 
on section 11] of the Act or any other pro- 
visions of the Act. It was held that the 
right of de facto guardian to deal with 
the property of Hindu minor had been 
recognised by our Courts, ever since the 
decision in the so-called Hanuman Prasad's 
case2, and it wOuld be valid, provided the 
alienation’ was for necessity. As already 
ointed out, whena Full Banch of this Court. 
had already laid down that all the earlier 
precedents would have no Application ` 
subsequent tothe enactment of Act XXXII 
of 1956, the decision relied upon 
Mr.Parasaran, cannot be made applicable to 
the facts and circumstances of this case. 
When the father is alive, he is the only 
person who can deal with the property 
of a minor from whichever source the 
minor would have got the properties. 
Hence, in this case, the mother of thel 
first plaintiffcould not have functioned 





1. 1950)2 M.L.J. 466: 63 L.W. 1006: A.LR. 
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аз-Б1з ‘guardian and ‘lawfully conveyed 
any of his interests in the suit properties, 


11. The next contention is the effect 
that when the transaction itself is void, in 
the eye of law, the plea that the father 
had acquiesced in the transaction and that 
he had taken active part or that the other two 
-brothers defendants 7 and 9 have also 
participated in the transaction ard that 
it was for family necessity, cannot in any 
manner validate. a void transaction. 


12. The main point taken on this part of 
the case is of the first plaintiff On attaining 
majority receivinga sum of Rs. 700 rep- 
resenting his share of the, sale consideration 
by executing Exhibit B-5, receipt dated 
30th March, 1966. Mr. Ramachandran con- 
tends that mereexecution ofthe receipt under 
Exhibit B-5-w.ll not result in a ratification 
of a void transaction, because there is 
nothing. known to law of anybody -tatify- 


ing a transaction which was  nonest. 
Не . refers to the decision rendered in 
Talari Erappi у. Mathyslappal, wherein 


it was held by reference to Act XXXII 
of 1956 that any alienation of a de facto 
guardian cannot beratified by a minor 
On attaining majority. The proposition that 
there could beno validation of a void tran- 
saction is not in dispute. But what is 
contended is thatthe transaction is a- voi- 
dable one, because the prior permission 
of the Court had not been obtained by the 
father whohad ineffzct brought about the 
transaction in this case, and henceExhibit 
B-5 will b» binding on the first plaintiff. 


-13. The contention that a void transaction 
cannot be ratified is sought to be supported 
by relying on the decisions in Hindusthan 
_Gonstraction Go. V. State of Bihar2and Rem 
Behu v. Saraswathi Devi and it jis not 
Necessary to аза! any further with this 
aspect, because when the transaction under 
Exhibit. B-2 is а void One, whatever be 
the subsequent conduct of the first plain- 
tiff in receiving a sum of Rs. 700/- it cannot 
result in the sale having been ratified by 
him. Hence on this point, it has to be 
held that the share of the first plaintiff 
was not validly conveyed by his mother 
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acting as bis guardian, when it could hay? 
been done only by his father who was 
alive, and that too after obtaining permis- 
sion of Court. 


14. The next aspect is, whether the active 
participation of thefather in the sale transac- 
tion ana of his attesting Exhibit B-2, apart 
from the attestation he had done in respect 
of Exhibits А-1 to А-4 соціа mean that it 
was a-sale effected by him though pur- 
ported to be done by the mother of the 
first plaintiff Reliance is placed on the 
decisions in R@maswumy Gounder у. Ananta 


- Padmanabha Iyerl, М. S. Ibrohim Labbais v. 


M.N.P. Mohd. Abdulla2 and A.S. Muthia v. 
to . contend that attesta- 
tion would operate as estoppel. It is 
a fact that jt was пої Only the father, 
‘but the other two elder brothers, defendants 
7 and 9, whohad participated in the tran- 
saction and they have also executed the 
sale deed along with plaintiffs 1 and 2 
represented by their mother as guardian. 
When the law requires that a articular 
person alone can actasa guardian and if he 
is to deal with the properties of a minor 
afte; obtaining permission O1 Court he 
stall do so only after securing permission 
оі Q»ourt and no useful purpose can be ackie- 
ved by Courts in interpreting the law 
otherwise, to hold that it is not the form 
that is material, but it is the substance 
of the transaction that sould be gone into. 
lIàmnotfor entertaining such contentiors 
when the law 1s so clear that it is only 
a natural guardian who сап deal with the 
property of а minor and not the. de facto 
guardian, and when the father is alive, 
he is the only person who can deal with 
the properties; when he bad not partici- 


„pated in the transactions as their guardian 


to exercise the legal rights that flow out 
of it, there is no scope for holding that by 
implication because he was an attestor 
it is only the father who had acted as the 
guardian of: the minors and not their 
mother. In this view, the sale effected 
under Exhibit D-2 is not a voidable One, 
hut a void transaction, and hence Exhibit 
B-5 cannot be:elied up9n to hold that the 
first plaintiff has ratified the sale. 
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15. Thus it will he seen that the mother of . 


plaintiffs] and 2 could nothaveacted.as their 
- guardian and.cOnveyed any interests, in 
the suit properties under Exhibit B-2. 
So far as the second plaintiff is concerned, 
he acquirea no interests whatsoever. under 
Exhibit B.]. The first . plaintiff and 
defendants 7 and 9 are tle only three 
persons, who haye acquired rights under 
Exhibit B-l. Defendants 7.4nd 9 having 
executed the sale deed under Exhibit B-2, 
they would be bound hy the- transaction. 
As for the first plaintiff, his one-third share 
not having bsen validly conveyed and the 
receipt passed by him under Exhibit В-5, 
cannot in the eye of law constitute a rati- 
fication, it is only to the extent of the third 
share the first plaintiff can ask for the relief 


Of partition and separate possession. The ` 


contention ofMr. Ram2chandran that under 
Exhibit B-2, one-fourth share representing 
each one of the beneficiariesunder Exhibit 
'B-L, had been sold cannot be upheld, though 
representing the share .of plaintiffs land 
2, а sum of Rs. 1,400 , hàd been reserved, 
because in the document, it is claimed that 
the rights acquired under the will dated 
13th May, 1948, was being conveyed by the 
vendors. It is not a case where any, one 
.had come forward to admit that they;are 
entitled to only one-fourth share which 
was being conveyed by them, in which 
event it may, well be Open to him to con- 
tend that a residual  one-foürth share 
is yet to be conveyed. From what had 
been stated above, taking into account 
the nature cf recitals in Exhibit B-2 2nd of 
the fact that no right had been acquired 
by the second plaintiff under Exhibit В-!, 
merely bscayse wrongly the amount payable 
to the two plaintiffs Оп attaining majority 
had heen determined at Rs. 1,400 it 
cannot bsheld that the first plaintiff was 
entitled to a one-fourth share and not the 
One-third share which he hag already ac- 
quired under the Will dated 13th May, 1948. 
The entire interests acquired under Exhibit 
В-1 having been conveyed under Exhibit B-2 
by all parties who have rights there is no 
residual one-fourth share still 1emaining 
to be bought under it. : 


16. Hencefor all the reasons above stated, 
this appeal is allowed to the extent of one- 
thiid share to which the first plaintiff alone 
is entitled to in respect'of items бапа 7 
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which had been rejected by the Court 
below. The claim made by the second 
ро fo any share inthe properties 
ad been rejected by the:Courts belcw, 
and that finding is confirmed. No costs. 





S.J. Appeal partly allowed. 
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Transfer of Property Act (1V of 1982) , section 
92 (in)— Plaintiff purchasing suit property 
from his mortgagor — Property attached earlier 
in suit on pro-note by a creditor of the mortgagor 
— First defendant purchasing the property in 
Gourt auction in execution of pro-note decree 
— Suit by plaintiff for declaration of title to 
suit house and injunction — Subsequent amend- 
ment of plaint asking also for recovery of 
possession— Plaintiff's claim to have discharged 
the mortgage as directed—Relicf of declaration, 
injunction ana recovery of possession not granted 
— Decree passed for mortgage amount — 
Absence of prayer Бу plaintiff for mortgage 
amount—Plaintiff whether entitled to such a 
decree. 


One К was the owner of the suit house. 
He mortgaged it to V for Rs. 4,000 on 22nd 
August, 1960. K had also borrowed money 
from the second defendant on a promissory 
note. The latter sued on the promissory 
note in 1969 and obtained an attachment 
before judgment on 27th July, 1969, and 
attached the suit house. On llth February, 
1970, K sold the suit house to the plaintiff 
for Rs. 7,000 directing him to discharge 
the mortgage debt and receiving the balance 
of Rs. 3,000 ‘in cash. Tue plaintiff 
claimed to have paia Rs. 4,000/- to. the 
mortgagee and obtained- an endorsement. 
On 2nd November, 1972, the suit 
house was sold in execution of the 
decree obtained by the second defendant 
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on the promissory note and the first 
defendant purchased it in Court auction. 
After some obstruction, the first defendant 
obtained possession. A week earlier the 
plaintiff had brought the present suit for 
declaration of his title to the house and 
to restrain interference by the defendants. 
Waien the 8:51 defendant secured possession, 
the plaintiff amended the plaint and added 
2 prayer for recovery -of possession. The 
lower Court declinea to grant the reliefs 
asked for but passed a decree for recovery 
of the mortgage amount with interest, the 
sum being assessed at Rs. 12,700. The 
first defendánt appealed. 


Held: In the present case the | plaintiff 
Was not entited to' claim subrogation in 
respect of the mortgage which he haa 
discharged nor had һе claimed any such 
right in the plaint. The suit was one for 
declaration of title and recovery of pos- 
sessionsimpliciter' No right of subroga- 
tion was сіі in the plaint. In fact no 
reimbursement even had been claimea in 
the plaint. "The relief by way of subroga- 
tion and. enforcement of the right as a 
subrogee and the relief by way of reimburse- 
ment could not be claimed in the present 
suit. Е [Рата. 14.] 


By introducing the doctrine of unjust enrich- 
ment, the provisions of section 99 (iii) of 
the 'Iransfer of Property Act would be 
rendered otiose. 'That cannot be done. 
Moreover, the subrogee can proceed only 
against the hypotheca claiming a money 
decree against the first defendant. 
The lower Court had given him a larger 
relief then what he woula have been en- 
titled to as a subrogee viz., a right to pro- 
ceed against the first defendant as well as 
the properties in his hands, including the 
hypotheca. Such a relief was not in 
contemplation of the plaintiff himself. The 
decree of the lower Court had to be set 
aside. [Para- 16.] 
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Appeal against the decree of the Court 
of the Subordinate Judge, Salem, dated 
29th October, . 1976 and passed in О. 
S. No. 26 of 1974. 


O. V. Baluswami, for Appellant. 


T. Y. Balakrishnan, for Ist Respondent. 
0. V. Notesan, for 2nd Respondent. 


The Court delivered the following 


JernGwENTI.— This is an appeal by the 
first defendant against tke judgment and 
decree of the learned principal Subordinate 
Judge of Salem, in О. S. No. 26 
of 1974 on the file of Lis Court. The suit 
was originally instituted for a declaration 
of the plaintiff's title to tte suit property 
and for an injunction restraining tle first 
defendant, wl.o was the only defendant 
at that time, from interfering with the 
possession of the suit house by the plein- 
tiff Subsequently, the plaint was 
amended, and the plaintiff sought recovery 
of possession. 


2. The suit was not decreed either for 
injunction or for possession, but was 
decreed for recovery of the mortgage 
amount due undera document dated 22nd 
August, 1960 (marked as Exlibit A-2) 
with interest thereon from the date of 
the mortgage. By the decree drefted in 
accordance with the judgment, tke first 
defendant was directed to pay the plaintiff 
a sum of Rs. 12,700. Impugrirg the 
judgment and decree of the lezrned Sub. 
ordinate Juage this appeal has been preferr- 
ed by the first defendant, who is the Court- 
auction-purchaser in pursuance ofa decree 
obtained by the second defendant. 


3. The suit property is a house which 
originally belonged to Kelivaradan. Keli- 
varadan mortgaged the suit house to оле 
Velayudham. on. 22nd. August, 1960, for 
Rs. 4,000. Exhibit А-2 is the registered 
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mortgage deed executeu. by Kalivaradan. 
Kalivaradan would appear to have 
borrowed money from the second defendant, 
Т. K.: Subramaniam, on a promissory 
note. Therefore, Т. K. Subramaniam 
(second; - aefendant) filed О. S. Мо. 
279 of 1969 on the file of the Sub-Court, 
Salem, against Kalivaradan on the foot 
of the promissory note: executed py the 
latter and obtained an order of attach ment 
before judgment, on, 29th July, 1969 and 
attached the suit house. .Оп llth Febru- 
ary, 1970, Kailvaradan sold the suit pro- 
perty to the plaintiff for Rs. 7,000 direct- 
ing the plaintiff to discharge the mortgage 
debt due under Exhibit A-2 and receiving 
the balance! of Rs. 3,000 in càsh alleged 
to have been paid before the Sub-Regis- 
trar at thè- time of the régistration. Ac- 
cording to the recitals in Exhibit А-1 the 
interest due on the mortge ge till the date 
of Exhibit .А-1 had been paid by Kali- 
varadan, and, therefore, only the balance 
of Rs. 4,000-, was payable to the mortgagee 
Velayudham. The plaintiff claims to have 
répaid- the. sum . of Rs. 4,000 to the 
mortgagee, and obtained , an endorse- 
ment Exhibit A-3 dated llth. February, 
1970, on Exhibit A-2 itself. . 


4. On 2nd November, .1972, the suit house 
was sold in execution of the decree 


obtained by T.-K. Subramaniam in О: S. - 


No. 279 of 1969. The first defendant 
purchased the suit house in Court-auction. 
Exuibit B-1, the sale certificate dated lst 
December, 1973, was issued in his, favour. 
Waen the first. defendant attempted.to take 
possession through Court, obstruction was 
offered by the plaintiff. {t would appear 
that the warrant of delivery was re-issued, 
and the first defendant ultimately took 
possession оп 12th. January, 1974. A 
week .prior to the first defendant taking 
delivery viz., on 5th January, 1974, this 
Suit was-filed-for a declaration of the plain- 
tHf's title to the suit property and ап in- 
junction as-aforesaid. After tbe first de- 
defendant took possession, . the plaint was 
amendea ‘seeking the relief of possession. 
The contention of the plaintiff was that 
the sale in Court-auction does not prevail 
over the.sale in his favour despite tbe 
earlier attach ment. | S s 


5.” The- learned trial Judge held that the 
sale in favour ofthe plaintiff: was. not. valid, 
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but directed: the first defendant to pay 
the mortgage amount with interest thereon, 
as already observed. SE ` 


6.` The contention that the sale in Court- 
auction does not prevail over the sale in 
favour of the plaintiff despite the earlier 
attachment has not been, reiterated here 
by Sri Т. У. Balakrishnan, appearing for 
thé contesting resporident... By reason of 
section 64,, Civil. Procedure Code, the sale 
in favour of the plaintiffs is voidas against 
all claims enforceable under the’: earlier 
attachment effected in О, 58... No. 
279 of 1969, Sub-Court, Salem. 


7. An endeavour was made to support 
the claim of-the plaintiff that he is entitled 
to subrogation; and. alternatively for re- 
imbursement on the basis of the doctrine 
of unjust enrichment. . By reoason of sec- 
tion 92 :;;) of the Transfer. of Property Act, 


“А person who has advanced to a mort- 
gagor money with which the mortgage 
has heen redeemed: shall be subrogated 
to ‘the rights.-of the .mortgagee whose 
mortgage has been redeemed, if the mort- 
gagor has by a registered instrument 
agreed that such person shall be s 
. subrogated.” ; 
There is no such agreement in writing 
and registered in favour of the plaintiff 


in the instant case. 


8. In Lakshmi. Ammal v. Sankara Narayana 


‘Menon! a Full-Bench-of this Court has held 
-that.a person who paid off the earlier mort- 


gages and claimed a right of subrogation 
was not entitled to subrogation in respect 
of the mortgages discharged by him as 
the third clause of section 92 of the Transfer 
of Property Act applies to all persons wko 
acquire an interest in the mortgaged pro- 


регїу. by advancing monies to discharge 


prior encumbrances and is not restricted 
to persons other than purchasers and mort- 
gagees, that the first clause of that section 
must be construed in the light of the third 
cla use and.that if-section 92 of the Transfe, 


Н ` 0 Ý . 
D ————————— 


"1, (1936) I.L.R. 59 Mad. 359: 70 M:L.J. 1: 


-43 №. 23: AI, К, 1936 Mad. 171 (F.B.). 
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of Property Асї a$ amended by Act ХХ 
of 1929 was restrospective and was appli- 
cable to the case, the third clause of that 
section was fatal to the appellant’s (in 
that case) claim inasmuch as the mort- 
g£gor had not by a registered instrument 
agreed that the appellant (in that case) 
should be subrogated to the rights of the 


mortgagees whose debt he had discharged.. 


Іл that case, the appellant had been given’ 
a usufructuary mortgage of property which 
was subject to three prior simple mort- 
gages in consideration of an advance of 
Rs. 8,000 made by him to the mortgagor, 
the appellant undertaking to pay off these 
prior mortgages. As a matter of fact he 
prid off the two first mortgages, but he 
did not pay off the third mortgage. 


The third mortgagee brought a suit for , 


sale on the foot of his mortgage, and the 
appellant set up in this suit a claim to be 
substituted for the two prior mortgagees 
whose debts he had discharged. "The 
lower appellate Court rejected this claim, 
holding that it was notsustainablein the 
face of section 92 ‘of the. Transfer of 
Property Act. It should be mentioned that 
the mortgages in’ question were antecedent 
jn date to the amendment introduced . by 
section 92 into the Act. ts 


The case has been argued on the assump- 
tion that section 92, as held by a Full 
Bench in Tota Ram v. Ram Lall,is retros- 
pective. Assuming that it is, I think 
that the’ third paragraph of the section 
is fatal to the appellant's claim. This 
paragraph runs : ' . 


“A person who has advanced to a mort- 
gagor money with which the mortgage 
has been redeemed shall be subrogated 
to the rights of .the mortgagee whose 
mortgage has been redeemed, if the mort- 


` gagor has by a registered instrument agreed . 


that such person shall be subrogated". 


“The appellant has advanced money. to 
the mortgagor with which mortgages have 
been redeemed. But it was argued that 
some person other than a mortgagee is іп-. 
tended. But the section does not say so 
and there is no apparent reason why a 


t b (f 
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' person who has advanced money for the 
purpose named in the section should not be 
regarded as. within the section simply be- 
cause the mortgagor has given him a mort- 
gage to secure the advance made. But in 
such a case the right to subrogation is 
made by the section a matter of express 
contract between the mortgagor and the 
person who has advanced him the money. 
'There is no right of subrogation unless the 
mortgagor has by registered instrument 
agreed that the person advancing the money 
shall be subrogated in respect of the mort- 
gage or mortgages discharged. No such 
agreement is forthcoming in this case". 


(Per Cornish, J.). 


9. In the same case, Varadachariar, J., has 
considered the contention regarding the appli- 
cability of section 92 of the Transfer of Pro- 
perty Act, and has observed that, 


'"""There can be little doubt that the proper 
method of interpreting the first clause is to 
construe it in the light of the third clause 
of the same section. It will be seen from 
the report of the Special Committee which 
considered the bill that they assumed that 
‘under the previous state of the law a trans- 
feree from a mortgagor who has under- 
taken to discharge a prior mortgage debt 
cannot by the mere fact of paying off a prior 
mortgage claim subrogation, though in cer- 
tain circumstances, the Court may presums 
as intention on his part keep alive the secu- 
rity thus paid off by. him. To meet such 
cases, they recommended the provision now 
enacted as the third clause of section 92 
whereunder a person advancing money to a 
mortgagor to pay off а prior mortgage 
shall be subrogated to the rights of the mort- 
-gagee thus redeemed only if ‘the mortgagor 
has by registered instrument agreed that 
such person shall be so subrogated”. 


Again, Һе has observed that, 


‘There is well-established distinction 
between cases in which a person who 
has a pre-existing interest in property pays 
off a prior charge on that property for 
‘the protection of his own interest and 
cases in which a person acquires an 
interest in property only by reason of. 
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his advancing money to pay off an exist- 
ing mortgage Lebt. It seems to me that 
the first clause of section 92 must be held 
to relate to the first type of cases above 
referred to ang the third clause to the 
second type." Е | 


In the samecase, Venkataramana Rao, J., 
has observed, that ; БО з 
“The first and third clauses of section 
92 must be read together. ~The first 
clause enunciates no new principle. (vide 
Section 74 of the ‘Transfer. of Property 
Act since repealed.). lt applies: to all 
persons who have. an interest in . the 
equity of redemption and are under 
no personal obligation to discharge 
prior incumbrances. ‘The third clause 
has been enacted to confer a benefit on 
persons who advance money to’ dis- 
charge as incumbrance only ‘if . the 
mortgagor has by a registered instrument 
agreed that such persons shall be sub- 
rogated’. The- clause is intended to 
apply to all persons who acquire an in- 
terest in the mortgaged property by 
advancing moneys to · discharge. prior 
incumbrances,....... © n 
10. In Subbarayudu v. Lakshminarasamma! , 
this principle has been re-effirmed. Repel- 
ling the cóntention that defendants 6 
апа. 7 in that'case ‘who had obtained a 
sale deea and advanced money with which 
the’ decree debt was satisfied, меге 
entitled to subrogation under clause. (1) of 
section 92 of:the Transfer of.Property, Act, 
Venkataramana Rao, J., has observed that 
this contention was’ directly, opposed to 
the interpretation . placed: om. the ‘section 
by the Full Bench decision. іп Lakshmi 
Ammal v. Sankara Narayana Menon2. It was 
held in that case:that, · ic 


“Where a property subject to two mort- 
gages is sold to a third party for’ the 
purpose of discharging’ a decree on 
the earlier of the two mortgages and the 
said decree has been ‘discharged, the 
purchaser aforesaid is not entitled as 
against the second mortgagee, to be 
subrogated to the rights of the prior 


i (1939) 2 M.LJ. 533 : 50 1. М. 618: А.Т.К, 
1939 Маа. 949. І 

2.: (1936) I.L.R. 59 Май, 359: 70 M.LJ. 1: 
43 LW, 23.:А.Т,К. 1936 Маа. 171, . а 





mortgagee who has been. discharged 
unless there is a -registered agreement 
in his favour reserving his right of sub- 


.rogation as required by section 92 (jij) 
. of the Transfer of Property Act as 


amended in 1929”. 


After referring to his earlier observations 
in Lakshmi Ammal v. Sankara Narayana Menon, 
Venkataramana Rao, J., has observed that 
this was also view taken byVarada chariar, J., 
and Cornish, J., and since the date of tkat 
decision, the matter was considered. by 
a Full Bench of the Allahabad High Court 
and a Full Bench of the Nagpur High 
Court, and the view taken by the Full 
Bench. of our. High Court was affirmed. 


1l. In Hira Singh v. Jai Singh, a Full 
` Bench: of the Allahabad High Court has 
held that: 


“the vendees having paid the amounts 


‘which under their contracts of 


sale they, were bound to pay as 
part of their sale consideration, 
and not having obtained any agreement 
in ‘writing registered from the mortgagor 
that they would be subrogated to the 
rights of the prior mortgagee, they were 
not entitled, according to the third para-« 
graph of section 92 of the Transfer of 


Property Act, to any such benefit. 


Subrogation can arise in two ways, (1) 
by agreement; and (2). by operation of 
law. The first paragraph of section 
92 of the Transfer-of Property Act deals 
with subrogation. arising by ‘operation 
of law and third paragraph deals with 
subrogation by agreement. The two 


‘paragraphs are mutually exclusive the 
‘first parargraph refers to a person re- 


deeming a mortgage himself and the 
third to a person who advances money 
with which a mortgage is redeemed’’, 


It was further held that it was unnecessary 
to decide whether a vendee can come under 
the third paragraph of section 92, as in 
the absence of a registered agreement by 
the mortgagor’ thatthe vendees ‘would 
have a right ‘of subrogation the conditions 
of the third paragraph’ of section 92 of the 
Transfer of Property Act‘ were not ful- 
filled.” ‘ = d 


1. (1936) 1,1. К, 59 Mad, 359: 70. M.L.J. 1. 
2. LL.R. (1937) ‘All. 880, :. e de e 


12. This ‘question was considered by a 
Full Bench of the . Nagpur High Ccurt 
in Taibai v. Wasudeorao and апоіћеті. It has 
been held therein that, ee 
"A purchaser ofa property with. whom 
is left рагі оѓ the’ consideration cf the sale 
in his favour for paying off a mortgage 
but in whose favour there is no express 
agreement of subrogation in writing're- 
gistered is not entitled to claim subro- 
gation against а later mortgagee under 
section 92 of the Transfer of Property 
Act as amended by Act XX of 1929." 


13. In Muthuswami Chettiar v. Ramaswa m. 
Sa miyar? speaking for the Bench, Leach, C.J.» 
has observed that, 


“In Lakshmi Ammal v. Sankara. Narayana 
M'non?, a FullBench of this Court heldthat 
the first paragraph of section 92 of the 
Transfer of' Property Act appliés only 
` to à case in which a person who has a 
pre-existing interest in the, property pays 
off a prior charge for: the protection of 
his own interest and that the 3rd para- 
graph refers to 2 case in which a person 
acauires as interest in property only by 
reason of advancing money to pay off 
an existing mortgage debt. · Admittedly 
the appellant had no pre-existing:interest 


‘in the properties; and ‘consequently the: 
3rd paragraph of the section applies to: 


him. | 

"In these: circumstances . the appellant 
clearly cannot claim to be subrogated to 
the rights of the mortgagee. whose debt 
he discharged.” - | "AE 
n "HET : oo i 

Again, it was laid down that, ·. 

“Since the amendment of the Act is 
1929 the Court cannot Hold a transferee 
who has discharged as encumbrance on 
the property to be subrogated.to the 
rights of the mortgagee unless 2n agree- 


, ment in writing has been ‘enterea into’ 


between him and the transferee and the 
document has been registered." . : 


14. In considering a contention similar . 


to the one advanced before me that the 


—Hráoá——— AA PER 
1. LL.R. (1938) Мав. 206. 


2. (1942) 2 M.L.J: 444; 55 L.W. 714: ALR. 


1942 Mad. 751. : 
3, (1936).1.L.R. 59 Mad, 359 :70 M.L.J. L 


SRNGOTTIAN 0. LAKSHMI- (Suryamurthy, 7.) 


-287 


-plaintiff is entitled to an equitable relief, 
Leach, C.J., has observed as follows: 


“That being tke . position, is the Court 

to defeat the very object of the amend- 

ment by giving equitable relief in the 
. form, of a charge? Equity follows the 
. law: and in my. opinion that mexim 
“applies in full force here. To accept the 
. argument which hes been presented to 
. the Court would mean setting the section 
‘at naught, and this cannot be’ спе.” 


Therefore, the plaintiff is not éntitled to 
claim subrogation in respect of the. mort- 
gage which he has discharged; nor has he 
claimed алу such right `n the plaint. The 
suit is a suit for declaration of title and 
recovery of possession simpliciter. Мо 
right of subrogation ‘has ‘been claimed in 
the plaint. In fact, no reimbursement 
even has been claimed in the plaint. The 
Suit is a simple suit for recovery of immov- 
able property.” `, | е NS 


‘No cause of action skall, unless with 
the leave of tke Court, be joined with 
a suit for the recovery of immovable pro- 
perty except:—: f 


oo 


(a) claims. for, mesne profits of. arrears 
of rent in respect of the property claimed 
` or any part thereof; · 


`(ф) claims for damzges for breach of 
-any contract under’: which the property 
or any part thereof is held : and 
(c) claims. in- which ‘the relief sought 
¿is based on the same cause of action.’? 
(Vide Order 2, 
Code) ^" | 
The relief by “way of declaration of the 


rule 4, Civil. Procedure 


` right of subrogation and enforcement of 


the right as a subrogee and the relief by 


` way of. reimbuisement: cannot Бе clainied|” 


in this suit, and havé not been claimed 
in this suit.. Without the plaintiff asking 
foi thesé reliefs and' without any allega- 
tions in thé plàint which would entitle the 
plaintiff to these reliefs, the learned Subor- 
dinate Judge was prepared to grant a decree 
for the principal mortgagé amount ‘with 


“interest thereon and kes granted a decree 


for Rs. 12,700. .' | 


15. The grievance.of Sri. O. V. Balasami, 
the learned counsel for the appellant, `, 
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ls not that the plaintiff has taken him by 
surp-ise; but that the learned Subordinate 
Juage has taken him by surprise and tbe 
grievance is well-founded. The learned 
Subordinate Judge has granted not only 
more than wnat the plaintiff wanted, but 
more than what he has asked. It may 
be seen from Exhibit A-3 that only a. sum 
of Rs. 4,000 was paid, ifatall, towards the 
mortgage by the plaintiff. There is also 
recital in the sale deed itself that the entire 
interest cue till that date had already 
been paid. . Nevertheless, the. learned 
Subordinate Judge has granted iriterest to 
the plaintiff at 15 per cent. per annum 
from the date of. the mortgage, viz., 22nd 
August, 1960. "This relief has been granted 
to the plaintiff without the plaintiff asking 
for the same and without his paying any 
court-fee thereon. cue 


16. The learned counsel for the contest- 
ing respondent-plaintiff endeavoured to 
support the judgment of the learned Sub- 
ordinate Judge by contending that en the 
basis of the doctrine or unjust entichment, 
the plaintiff would be entitled to a decree 
for the amount by way of reimbursement. 
The plaintiff did not make the payment 
under any mistake. The payment was 
made as a volunteer and knowing full that 
the propetty was brought to sale under 
the attachment effected earlier to the sale 
deed. Therefore, the plaintiff is not 
entitled to rely on the doctrine of unjust 
enrichment to claim reimbursement. In 
fact, reimbursement cannot be claimed 
by the plaintiff, because his payment was 
on llth February, 1970, and the suit was 
filed more than three years after the alle- 
ged payment, viz., on 7th January, 1974. 
The suit for recovery of money under sec- 
tion 69 of the Indian Contract Act would 
be borred by limitation. Ву introducing 
the doctrine of unjust enrichment, the 
provisions of section 92 (iii) of the Transfer 
of Property Act would be rendered otiose. 
That cannot be done. . Moreover, the 
subrogee. can proceed only against 
hypotheca claiming a money decree against 
the first defendant. The learnea Subor- 
dinate Judge has given him a larger reiief 
than what he would have been entitled to 
as a subrogee viz., a right to proceed against 
the first.defendant as well as the properties 
in his hands, including the hypotheca, 
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Such a relief, I believe, was not in the con. 
templation of the plaintiff himself. i 


17. In these circumstances, the appeal is 
allowed, the judgment and decree of the 
learned Subordinate Judge аге set aside, 
and the suit is dismissed with costs through- 


out. ' : ; 


R.S. у. 


Appeal allowed: 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. ` | 


PRESENT :— V. Ratnam, J. 


M. Meenakshisundaram Petitioner” 


U. 


S. Venkatesan 


Jamil Nadu Buildings (Lease and Rent Gontrol) 
Act( XVIII of 1960), section 10 (2) (i) —Evidence 
Act (I of 1872),. section 114 (8) — Petition 
for eviction on ground of wilful default in. pay- 
ment of rent — Promissory notes by landlord 
one in favour of tenant and another in favour 
of tenant’s wife — Letters from tenont’s wife 
to landlord for adjustment of interest due 
under her promissory note towards rt and 
electricity charges — Letters sent under, certifi- 
cate of posting. — Tenant alleging agreement 
with landlord for adjustment of interest towerds 
rent— Agreement denied — Rent Controller 
finding in fayour of agreement— Appellate Autho- 
rity holding, contra and ordering etiction— 
Revision by tenant.. 

The landlord filed a petition for eviction 
on the ground of tenant’s wilful default 
in payment of rent. The tenant resisted 
the same ana made the following allega- 
tions. The . landlord had executea two 
promissory notes, oné in favour of the 
tenant and.another in favour of the tenant's 
wife for Rs. 5,600 each on 27th. February, 
1977, and it was agreed that out of the in- 
terest payable to the tenant's wife, the 
monthly rental of Rs. 60 and the actual 
electricity charges payable for every month 
should be adjusted and the landlora should 
pay the balance of interest due under 
the said promissory note to the tenant and 
his wife as well as the entire interest in 


Respondent. 





*Q,R.P. No, 3175 of 1980. Roc 
E ы ® f 4th March, 1981. 


Em 


ti] 


respect of the promissory note in favour 
of the tenant. Every month, the tenant’s 
wife- had written letters to the landlord 
under certifimte of posting about the 
adjustment of rent and electricity charges 
as well as the balance of interest p2yable 
by the landlord to which the landlord did 
not send any reply but had come forward 
with the application for eviction as if the 
tenant had committed wilful default. The 
Rent Controller found that there, was an 
agreement between the tenant and the 
landlord for the adjustment of rent and 
held that the tenant had not committed 
any wilful default in the pryment of 
monthly rents. Tae petition for eviction 
wis dismissed. Oa appeal the Appellate 
Authority held that there was no proof 
that the several letters written by the 
tenant's wife were received by the landlord 
and therefore, they cannot be relied on 
to prove any agreement.as alleged. The 
Aonelate Authority held that there was 
wilful default by the tenant and ordered 
eviction. The tenant filed a revision 
to the High Court. 


Held: Under section 114 (f) of the Indian 
Evidence Act, the Court may presume that 
the common course of business had been 
followed in particular cases and that letters 
containing the correct address of the res- 
pondent posted should have _ normally 
reached him. 1t was significant that the 
respondent had not questioned the correct- 
ness of the address given in all these 
letters 2nd the certificate of posting. Un- 
der these circumstances, the petitioner 
could invoke the presumption that letters 
proved to have been posted and posted 
to the right address had, in fact, been re- 
celvea by the addressee. In the circum- 
stances of the case the conclusion is irresis- 


tible that the respondent received all the’ 


letters written by the wife of the petitioner 
and that those letters clearly established 
subsistence of an agreement for adjust- 
mént of the rent as well as electricity 
charges from out of the interest payable 
by him to the wife of the petitioner even 
after February, 1977 and therefore, there 
could not be any wilful default in the 
е of rents as claimed by the respon. 
ent. $ 


Cases referred to:— 
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915: 19 LW. 54: A..R. 1924 Mad. 214; 
М. -Rajendran у. The Revenue Divisional 
and Land Acquisition Officer, Sivakasi, Rama- 
nathapuram, (1968) 2M.L.J. 302; Smt. 
Kanak Latht Ghouse v. Amal Kumar Ghouse 
ALR. 1970 Cal. 328; Om Prakash 
Bahal v. A. К. Shroff (Delhi), (1973) АП. 
I.R.C.J. 149. 


Petition under section 25 of the Tamil 
Nadu Buildings (Lease end Rent Control) 
Act X VIII of 1960 asamended by Act XXIII 
of 1973 praying the High Court to revise 
the Order of the Court of Small Causes 
(VI Judge, Madras, dated 21st October, 
1980 and made in H.R. A No. 1538 оў 
1979 (H.R.C. No. 1629 of 1978),1I Judge, 
Court of Small Czuses, Madres. 


R. G. Rajan and V. Subramaniam, for Peti- 
tioner. 


N. S. Varadachari, C. P. Pattabhiraman and 
K. Pundian, for Respondent. 


The Court delivered the following 


Jupomenr.—The tenant, who succeed- 
ed, before the Rent Controller and lost 
before the appellate authority, is the peti- 
tioner in this civil revision pe'ition. 
The respondent herein filed H.R.C. No: 
1699 of 1978, before 9th Judge, Court 
of Small Causes, Madras, praying for an 
order of eviction against tke petitioner 
herein under section 10 (2) (i) of the 
Tamil Nadu. Buildings (Lease and Rent 
Control) Act XVIII of 1960 asamended by 
Act XXIII of 1973 (hereinafter referred to as 
the Act). According to the case of the res- 
pondent,he is the owner and landlord of 
premises bearing old door No. 11 and new 
No. 20, Thandavarayan Street, Roya- 
pettah, Madras-14 апа the petitioner, 
who isa tenantin occupation on à monthly 
rental of Rs. 85 besides electricity charges, 
had wilfully defzulted in the p*yment of 
rent for tke period from March, 1977 to 
March, 1978.. Thè respondent issued a 
notice terminating the tenancy calling upon 
the petitioner to quit end deliver vacant 
possession of the portion under his occu- 
pation; but since the petitioner did not do 
so, the respondent initiated proceedings 
for an order of eviction against the peti: 
tioner as aforesaid. 


2. The application was resisted by the 
wt PPice У 
petitioner herein on tke grourdthat the 
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respondent owed a sum of Rs.11,200 as on, 
27th February, 1977 to the petitioner andhis! 


wife on two promissory notes of Rs. 5,600 
each and that at the time of the execution 
of the promissory notes, it was agreed that 
out of the interest payable in respect of the 
promissory note in favour of the petitioner's 
wife, the monthly rental of Rs. 60 and the 
actual electricity charges payable for every 
month should be adjusted and the respon- 
dent should pay the petitioner and his wife 
the balance of interest due under the said 
promissory note and the entire interest 
in respect of the promissory note in favour 
of the petitioner. 'ТТ.е further case of the 
petitioner was that every month, letters 
had been written by his wife under certi- 
ficates of posting about the adjustment of 
rent and electricity charges as well as: the 
balance of interest payable py the respon- 
dent to which the respondent did not send 
any reply but had come forward with the 
application for eviction as if the petitioner 
had committed wilful default. The peti- 
tioner, therefore, contended that there was 
no wilful default in the payment of rents 
and that the application for eviction should 
be dismissed. { 


3. Before the Rent Controller (9th Judge, 
Court of Small Causes), Madras, the res- 
pondent examined himself as P.W.1 and 
relied on Exhibits P-1 and P-2, wl.ile the peti- 
tioner herein examined himself as R.W. 1 
and marked Exhibits R-1 to R-13. On a con- 
sideration of the oral as well as.the docu- 
mentary evidence, the learned Rent Con- 
troller found that there was an.agreement 
between the petitioner and the respondent 
for the adjustment of rent from the interest 
payable by the respondent in respect of the 
promissory note executed by the respondent 
in favour of the wife of the petitioner. On 
this conclusion, the Rent Controller held 
that the petitioner has not committed any 
wilful default in the payment of monthly 
rents. Consequent to this finding, the peti- 
tion for eviction was dismissed. Aggrieved 
by this, the respondent herein preferred an 
appeal in H.R.A. No. 1538 of 1979 to 


the appellate authority (6th Judge, Court 


of Sm^ll Causes), Madras. The appel- 
late authority held that since there was no 
written agreement with reference’ to the 
adjustment of therentas wellas the electri- 
city charges towards the interest payable 
by the respondent to the wife of the peti- 
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э ner, the arrangement set up by Ње peti- 
tioner cannot be accepted. ln addition, 
despite severalletters produced by the peti- 
tioner and addressed by the wife of the peti- 
tioner to the respondent claiming an adjust- 
ment of the rent and electricity charges 
towards the interest payable by the respon- 
dent to the wife of the petitioner, the appel- 
late authority held thatthereis no proof to 
establish that those letters were received by 
the respondent and therefore, those letters 
cannot be relied upon to establish an agree- 
ment as pleaded by the petitioner. On 
this conclusion, the appellate authority 
held that the petitioner had committed 
wilful default in payment of rent and 
ordered his eviction granting two months 
time to vacate the premises in question. It 
is the correctness of this order that is chal- 
lenged in this civil revision petition. 


4. Whatis urged by the learned counsel for 
the petitioner is that the execution of 
the two promissory notes by the respondent 
one in favour of the wife of the petitioner, 
and another in favour of the petitioner 
and theadjustment of the interest- thereon 
by the respondent towards rent and elec- 
tricity charges payable by the petitioner 
not having been disputed till the end of 
February, 1977, the same agreement con- 
tinued to remain in force as before even for 
the period between March, 1977 to March, 
1978 and therefore, there is no question 
of any wilful default as: such in the 
payment of rent ру the petitioner. 
On the other hand, the learned counsel for 
the respondent would strenuously contena 
that the petitioner had failed to establish 
the agreement with reference to the adjust- 
ment of the interest payable by the. respon- 
dent to the petitioner and his wife and there- 
fore, there being no other explanation for 
the non-payment of the rent for the period 
in question, the default in such non-pay- 
ment should be considered only as wilful 
and therefore, eviction was rightly ordered. 


5. That there was such: an agreement. 
between the petitioner, his wife and 
the respondent at least upto the end 


of February, 1977 has been more than 
establisFed. Exhibit R-1 is a letter dated 
27th February, 1977 written by. tke res- 
pondent herein to the petitioner. There- 
in the respondent has referred to the 
execution. of the two promissory notes, one 
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in favour of the petitioner and the other in 
favour of the petitioner's wife each for 
Rs. 5,600 and the letter further proceeds 
to state that the sumof Rs. 11,200 was arriv- 
ed at by mutual discussion and settlement of 
various interest and other cash payments. 
4t is further stated in Exhibit R-1 that the 
respondent does nct owe the petitioner any 
other amount excepting under the promissory 
notes and that the petitioner also does not 
owe the respondent any amount towards ren- 
tal. Itis obvious from Exhibit R.-1 that the 
рэгііеѕ have settled the accounts with refe- 
rence’ to the amountsadvanced by the peti- 
tioner and his wife to therespondent as well 
as the rental account in respect of the pre- 
mises under the occupation of the petitioner 
unto 27th February, 1977. This is also ad- 
mitted by therespondent, examined as P.W.1, 
in the course of his cross-exxmination and 
he is positive that the accounts relating 
to the rent payable by the petitioner as 
well as the interest payable by the respon- 
dent to the petitioner and his wife were 
looked into and. thé rents were deducted 
from the interest and thereafter, the sum 
of Rs. 11,200 was arrived at in respect of 
which two promissory notes were executed. 


From the above admission of P.W. 1, the- 


existence of the agreement as set un by the 
petitioner till February, 1977 has been es- 
tablished. The question whether this 
agreement continued to remain in force for 
the subsequent period also has now to be 
considered. W'ile, on the one hand, the 
respondent would assert that the agreement 
did not continue at all, the petitioner would 
urge that the agreement continued to re- 
main in force and that periodical statement 
of accounts had also been sent by the wife 
of the petitioner to the respondent claim- 
ing adjustment of rents and electricity 
charges as before from.out of the interest 
amount payable by the respondent to the 
petitioner and his wife and these letters 
would establish that the agreement continued 
even thereafter. 'Thereceiptofthese letters 
has been denied by the respondent herein. 
Itis only on the basis of this that the appel- 
late authority proceedea to hold that there 
is no proof of any Agreement as claimed by 
the petitioner. Exhibit R-3 is a notice dated 
13th July, 1977 the receipt of which has 
been accepted by the respondent herein in 
the course of his evidence. In paragraph 
4 thereof, the petitioner, while denying the 
Ps. 
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commission of wilful default in tue payment 
of rents from March, 1977 to May, 1977 has 
also referred to the agreement for the adjust- 
ment of the rents as well as electricity char- 
ges from out of the amounts payable by way 
of interest by the respondent to the wife of 
the petitioner. P.W.1 has admitted the 
receipt of Exhibit R-3, but he would add 
thathe did not demur to the same. In addi- 
tion, the netitioner’s wife has also written 
letters Exhibit R-8, dated 7th December, 
1977, Ex ibit R-4, d^ted 6th February, 1978, 
Exhibit R-6, dated 17th March, 1978, 
Exhibit R-10, dated 3rd May, 1978 and 
Exhibit R-12, dated 12th July, 1978, under 
certificates of posting Ех! ibits R-9, R-5, 
R-7, R-11 and R-13. In Exhibit R-8, the 
wife of the petitioner has claimed a sum of 
Rs. 5,600 towards principal and Rs. 359.80) 
towards accrued interest after adjustment 
of the rent, water charges as well as 
electricity charges for the months of 
October and November, 1977. In Exhibit 
R-4, dated 6th February, 1978, the 
wife of the petitioner refers to the writing 
of Exhibit R-8 on 7th December, 1977 and 
expresses her regret that the respondent had 
not sent the receipts for the adjustment 
of the electricity charges, water charges 
and rent. Exhibit R-4 also states that 
as on 31st January, 1978 the respondent owed 
the wife cf the petitioner a sum of Rs. 5,600 
towards principal and Rs. 442.15 towards 
interest after adjustment of the amounts for 
rent, water charges and electricity charges. 
Under Exhibit R-4, the respondent is further 
called unon to immediately provide the 
receipts for the adjustments made and also 
to arrange to pay back theamounts due by 
the respondent to the wife of the petitioner 
within a week's time. Exhibit R-6, dated 17th 
March, 1978 refers to the total ailence and 
inaction on the part of the respondent to the 
prior letters written by the wife of the peti- 
tioner and that letter, a statement of account 
commencing from March, 1977 to February, 
1978 in relation to the interest payable on the 
amount of Rs. 5,600 advanced by the wife 
of the petitioner and the adjustment of the 
rent, electricity charges еїс.. from out of 
the interest payable and тах. Кіпр a claim 
for the -balance of Rs. 485-05 towards inte- 
rest as well as the principal amount of 
Rs. 5,600. Under Exhibit R-10, datea 3rd 
May, 1978, the wife of the petitioner again 
writes to the respondent herein and finds 
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fault with the respondent for not having 
had even the courtesy to acknowledge the 
letters and a reference is made therein to 
the adjustment of the rent and electricity 
charges from out of the interest payable 
and winds up with a demand against the 
respondent in a sum of Rs. 566.65 towards 
interest and а sum of Rs.5,6vu towards 
principal. Again, under Exhibit R-12, the 
wife of the petitioner writes to state that 
after adjusting the electricity charges and 
rent for the months of May and June, 1978 
from out of the interest payable by the res- 
pondent to the petitioner’s wife a sum of 
Rs. 652.80 is due towards interest apart 
from the principal of Rs. 5,600. A perusal 
of the contents of the documents 
referred to above makes it clear beycnd 
doubt that the arrangement which was ad- 
mittedly in force till February, 1977 con- 
tinued even thereafter as otherwise, there 
is no reason why the wife of the petitioner 
should have written several letters to the 
respondent showing. the adjustment of the 
rent andelectricity charges as against the 
interest payable by the respondent to her 
and claiming the balance of the interest'as 
well as principal sum of Rs.5,600. The 
respondent would conveniently state that 
none of these letters had been received by 
him and therefore, the contents of the letter 
cannot be relied upon to prove the agree- 
ment set up by the petitioner. As steted 
earlier, all these letters kad been sent under 
certificates of posting. "Under section 114 
(f) of the sndian Evidence Act, the Court 
may presume that the common course ‘of 
business has been followed in particular 
cases and that letters containing the correct 
address of the respondent posted should 
have normally reached him. It is signi- 
ficant that the respondent has not questioned 


the correctness of the address given in all. 


these letters and the certificates of posting. 


Under these circumstances, the petitioner ` 


can invoke the presump‘ion that letter 
which has been proved to have been posted 
and posted to the right address has in fact, 
been received bv the addressee. In Aburu- 
bammal v. Official Assignee of Madrasl, а 
Division Bench consisting of Schwabe, CJ. 
and Krishnan, J., laid down the principle 
in such cases in the following terms : 





1. (1924) I.L.R. 47 Mad. 215: 45 M.L.J 817: 
19 L.W. 54: A.1.R. 1924 Mad, 214.. 
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“The evidence is that thatletter was posted . 
and itis quite clear that it was so posted 
because a certificate from the Post Office 
to that effect is produced before the Court. 
It is suggested by the learned Judge. that 
itis possible that that letter was not deliver- 
ed to theinsolvent ana that it is possible 
that, although not delivered it didnot come 
back to the dead letter office through what 
the learned Judge speaks ofas the vagaries 
of the Madras post; but the insolvent was 
called as a witness andke did not deny the 
receipt of that letter, though itis true he 
was not asked whether he had received it‘ 
or not;and 1 fail to see how the learned 
Judge was justified in coming to the con- 
clusion on that evidence tl.atit had not been 
received, because the presumption is that 
a letter which is proved to be posted and 
posted to the right address is in fact 
received by the recipient.” 


Again in JV. Rajendren v. The Revenue Dini- 
sional and Land Acquisition Officer, Sivakasi, 
Ramanathapuram!, Ramakrisl.nan, J., had. 
occasion to apply the aforesaid principle to 
proceedings unaer the Land Acquisition 
Act. After referring to the decision in 
Aburubammal v. The Official Assignee’ of 
Madras?, tbe learned Judge proceeded to 
state as follows: 


“It is clear from the Bench decision 
above mentioned that the same princi- 
ple is also reiterated there namely .that 
before the presumption could be drawn 
tbere must be proof that the letter has 
been actually posted. The certificate 
issued by the post office, which is call- 
ed a ‘certificate of posting’ may be one. 
of.the items of proofin that connection. ' 
When a letter is sent by registered post, 
then also the post office gives a certifi- 
cate of posting, but itis in.a different 
form. Inadditionto the certificate of | 
posting there was evidence in Aburubam- 
mal у. OfficialAssignee2, cited abovethat the 
létter was actually posted, and the data 
‘adduced in that case were considreed . 
sufficient to prove actual posting. Insuch 
circumstances the presumption that the 
recipient duly received the letter would . 
follow :? 





1. (1968) 2 M.L J. 302. 
2. (1924) LL.R. 47 Mad.215: 45 M.L.J. 817; 
19 L.W. 54: A.I.R. 1924 Mad. 214. 
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In Sm. Kanak Lata- Ghouse ч. Amal Kumar 
Ghosel, ithas been heldthat the certificates 
having been given by the postal authorities 
in the ordinary course of business must be 
presumed to.be genuine, unless the pres- 
sumption is rebutted by cogent proof and 
that the contents of the certificates must be 
presumed to Ъз true, unless they proved to 
be false, and therefore, the letters, duly esta- 
blished to have bsen posted according to 
the tenor of the certificates, must be:presum- 
ed to have been received by the addressee. 
It has also been further pointed out therein 
that though the recipient might have denied 
the receipt of the letters, yet, such а denial 
is insufficient to rebut the presumption, 
particularly in the-light of all other facts as 
well as the conduct of the parties. ln the 
present case, the respondent has no doubt 
stated that he did not receive the letters 
sent by the wife ofthe petitioner to bim. 
But the respondent certainly cannot be ex- 
pected to admit the receipt of those letters 
as such an admission would be against his 
interest and naturally, . therefore, he denies 
the receipt of those letters. The conduct 
of the respondent in having accepted the ex- 
istence of the agreement upto 1977 and his 
totalinactiononreceipt of Ex. R-3 where the 
adjustment of the rent and the electricity 
charges from out of the interest payable by 
the respondent has also been set out, clearly 
establish that the denial of the receipt of 
these letters by the respondent is not accep- 
table and no importance whatever can be 
attached to it. In От Prakash Bahal 
v. А. K. Shroff (D:lhi)?, it has been 
laid down the the presumption under sec- 
tion 114(f) ofthe Evidence Act to the effect 
that а letter sent by post under certificate 
of posting was delivered to the addressee can 
normally be availed of unless there are cir- 
cumstances in a particular case to show 
that the common course of business was 
not followed and tbat something extra- 
ordinary happened which prevented the 
commnn course of business being followed. 
In the present case, the respondent had not 
placed any material to show that anything 
happened which prevented the letters written 
by the wife of the petitioner rezcLirghim. 
Under those cirumstances, the conclusion 


1. A.LR. 1970 Cal. 328, 
2. (1973) A.L.R.C.]. 149. 
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is irresistible that the respondent received 
all the letters written by the wife of th 

petitioner and that those letters clearl 

establish the subsistence of an agreement 
for adjustment of the rent as well as 
electricity charges from out of the interest 
payable by him to the wife of the petitionsr 
even after February, 1977 and therefore, 
there cannot be any wilful default in the 
p2yment of rents for the period between 
March, 1977 and March, 1978 as claimed 
by the respondent. In view of this conclu- 
sion, the order of this appellate authority 
directing theeviction of the petitioner can 

not be sustained and has therefore to be se- 
aside. The result is, the civil revision petit 
tion is allowed and theapplication for evic“ 
tion filed by the respondent in H.R.C.No- 
1629 of 1978 will stand dismissed. No costs» 


8.7. Petition ollowed' 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—V. Sethuraman, J. 
K.. Visalakshi and others 
v. 


Maruthamuthu Pillai, represented, by 
power Agent Pushpaleelavathi 


Respondent. 


Appellants* 


Tamil Nadu Occupants of Kudiyiruppu (Con- 
ferment of Ownership) Act (XL of 1971), 
section 3—Suit for recovery of possession— 
Tenant claiming benefit as agriculturist under 
the Act—Scope of section 3 (2). 


On the ground that there were arrears of 
rent and that the building was required for 
the use of the landlord-plaintiff, a notice 
terminating the tenancy was given and it was 
followed by a suit for recovery of possession 
with mesne profits. The defendant contend- 
ed that he was an agriculturist and was entitl- 
ed to the benefits of the Tamil Nadu Act XL 
of 1971. The trial Court decreed the suit. 
‘On appeal, the lower appellate Court came 
to the conclusion that if the building was let 
with the site, then the provisions of Act XL 








* S.A.No, 1442 of 1977. 3rd February, 1981. 
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of 1971, were not applicable. The appeal 
was dismissed. On second appeal by the 
legal representatives of the tenants, 


Held: So long as the occupant is not the 
owner of the superstructure, sub-section (2) 
of section 3 would apply. The words “the 
superstructure belongs to any person other 
than such occupant" would include all those 
cases where the occupant is not the owner 
but someone else is, whether he is the. owner 
of the site or a third party. The defendant 
was an agriculturist and was entitled to rely 
on section 3 (2) of the Act read with sec- 
tion. 2 (8). [Раға: 6.] 


Appeal against the decree of the Court of the 
Subordinate Judge’ Nagapattinam in Appeal 
Suit No. 51 of 1976, preferred against the 
decree of the Court of the District Munsif, 
Thiruvarur in Original Suit No. 105 of 
1974. 


R. N. Kothandaraman, for Appellant. 
The Court delivered the following 


JupGMENT.—This second appeal has been 
preferred by the legal representatives of the 
defendant Kanjamalai Pandithar in O.S. 
No. 105 of 1974 on the file of the District 
Munsif'S Court at Tiruvarur. The plaintiff 
became the owner of the house with its back- 
yard and appurtenance by purchase under a 
sale deed dated 4th April, 1972, Капја- 
malai Pandithar was a tenant, paying a rent of 
Rs. 110 per annum or Rs. 9.17 per mensem. 
On the ground that there were arrears of rent 
and that the building was required for the 
use of the plaintiff, a notice terminating the 
tenancy was given, and it was followed by 
a suit for recovery of possession with mesne 
profits, j 


2. The defendant filed a written statement 
contending that he was an agriculturist and 
that he was entitled to the benefits of the 
Tamil Nadu Act XL of 1971. 


3. The trial Court held against the defen- 
dants and decreed the suit. On appeal, the 
lower appellate Court has come to the con- 
clusion that if the building was let with the 
site, then the provisions of Act XL of 1971, 
were not applicable. The result was that 
the appeal was dismissed, and the decree for 
possession was confirmed. 
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4. As the defendant is no more, his legal 
representatives have filed the present second 
appeal, which has. been admitted on the follow- 

ing questions: | 


(1) Whether the suit is not maintainable 
.in a civil Court? ` 


(2) Whether the superstructure belonging 
to the landlord vests in the defendant as 
per section 3 of tlie Kudiyiruppu Act XL 
of 1971? | 


5. As far as the first question is concerned, 
I ‘do not think it proper or necessary to go 
into it, especially when there was no ques- 
tion as regards the “maintainability of the 
the suit in the trfal Court or in the lower 
appellate Court. It is thus necessary to exa- 
mine only one point, viz., whether the lower 
appellate Court was justified in its interpreta- 
tion of the relevant provisions of the Tamil 


‘Nadu Occupants of Кийіуігирри (Confer- 


ment of Ownership) Act (XL of 1971). It 
is enough for our present purpose to refer to 
section 3 of the said Act and the definition 
provision regarding "Kudiyiruppu'. Section 3 . 
of the Act, in so far as it is material, runs 
as follows: 


“3 (1). Save as otherwise provided in 
this Act, any agriculturist or agricultural lab- 
ourer, who was occupying any Kudiyiruppu 
on the 19th June, 1971, either as tenant or 
as licensee shall, with effect from the date 
of the commencement of this Act, be the 
“owner of such — Kudiyiruppu and such 
Kudiyiruppu shall vest in him absolutely 
free from all encumbrances. 


(2) Where in the case of an occupant of 
Kudiyiruppu in whom such Kudiyiruppu 
vests under sub-section (1), the superstruc- 
ture belongs to any person other than such 
occupant, such superstructure shall also, with 
effect from the date of the commencement 
of this Act, vest in such occupant absolutely 
free from all encumbrances”. 


Sub-section (3) of section 3 provides for 
cases where any person occupying a Kudiyi- 
тирри already owns a dwelling house or hut 
or a house-site, within a distance of one 
kilometre from the Kudiyiruppu. The word 
"Kudiyiruppu' is defined in section 2 (8) of 
the Act as follows; "ew ; 


ih 


.'"'Kudiyiruppu' means the site of any 
dwelling house or hut, occupied either as 
tenant or as licensee, by any agriculturist 
от agricultural labourer and includes such 
other area adjacent to the dwelling house 
or hut as may be necessary for the con- 
Ban enjoyment of such dwelling house 
or hut", 


Explanation I to the above definition calls for 
a presumption that any person occupying the 
Kudiyiruppu is an agricultural labourer ог an 
agriculturist until the contrary is proved. 
Explanation II is not relevant for our pur- 


pose. 


6. The lower appellate Court took three 
possible cases that may arise for the applica- 
tion of this provision. In the first category 
of cases falls а case where the site belongs to 
a particular person and the agriculturist has 
put up a superstructure. The second cate- 
gory comprises of a case where a site belongs 
to a particular person and the superstructure 
belongs to a third party, and the agriculturist 
is in occupation of the property. The lower 
appellate Court is of the view that to these 
two categories of cases, the provisions of the 
Act would clearly apply. This view is cor- 
rect. The third category of cases mentioned 
by the lower appellate Court is where the 
site as well as the superstructure belongs to 
the owner. In such a case according to the 
lower appellate Court, the occupant does not 
become the owner. For this purpose, reliance 
is placed on the following words in sub-sec- 
tion (2) of section 3, viz. “The superstruc- 
ture belongs to any person other than such 
occupant". It is not clear how the Court 
understands the above words to mean that the 
superstructure must belong to a third party, 
and not the owner of the site itself. So 
long as the occupant is not the owner of the 
superstructure, sub-section (2) of section 3 
would apply. The words "the superstruc- 
ture belongs to any person other than 
such occupant" would include all those 
cases where the occupant is not the owner 
рш some one else is, whether he is the 
owner of the site or a third party. The 
provision is so clear in its language that it is 
rather surprising that the lower appellate 
|Court came to the conclusion that sub-sec- 
tion (2) of section 3 does not apply to a 
case where the superstructure and the site 
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belong to the same owner. In this case, 
there is no dispute that the defendant was an 
agriculturist. On this construction of the 
provisions, it would follow that the defendant 
was entitled to rely on section 3 (2) of the 
Act read with section 2 (8). 


7. The result is, the suit should have been 
dismissed. It is accordingly dismissed. The 
second appeal is allowed. But in the pecu- 
liar circumstances of the case, there will be 
no order as to costs. 


S.J. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—S. Suryamurthy, J. 


— — Appeal allowed. 


Ranganatha Naidu Appellant* 
v. 
Balarama Naidu and others 

Respondents. 


Hindu Law—Partition—Suit for—Properties 
inherited by father from his maternal grand- 
father—Whether ancestral property — Sons, 
whether have any right by birth—Son cannot 
impugn alienations of such property by his 
fauher—Blending—Requirements of. 


The plaintiff fled a suit for partition which 
was partly allowed. The properties in res- 
pect of which the plaintiff's claim was dis- 
missed were the properties that devolved on 
defendants 1 and 3 from their maternal grand- 
father. The plaintiff appealed and claimed 
that a son acquired by birth an interest jointly 
with his father in the estate which the latter 
inherited from his maternal grand-father. 


Held, the son cannot claim any right by birth 
in the properties inherited by his father from 
his maternal grand-father and consequently 
he cannot impugn the alienations of such 
property by his father. [Para. 6.] 


The fact that the son also enjoyed the income 
from the properties so long as they were in 
the family will not suffice to show abandon- 
ment of his exclusive rights by his father or 
an intention on his part to throw the pro- 


. * Appea] No. 685 of 1975. 
6th Fanuary, 1981, 
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perties into the hotchpot and treat them as 
joint family properties. [Para:: 8.] 
‘Cases referred to:— | . 
Muhammad Hussain Khan ү. Babu Kishva 
Nandan Sahai, (1937) 2 M. L. J. 151: 64 
Т.А. 250: 46 L.W. 1: A.I:R. 1937 P.C. 
233; Chelikani Venkayyamma Сағи v. Cheli- 
kani. Venkataramanayyamma, 12 M.L.J.. 299: 
29 L.A. 156: (1902) I-L.R. 25 Mad. 678; Atar 
Singh v. Thakar Singh, (1910) 42. Р.Ж. 1910: 
LL.R. 35 Cal. 1039: 6 I.C. 721: 35 Т.А. 
206: 18 M.L:J. 379 (P.C.) ; Lakshminara- 
samma v. Ramabrahmam, (1950) 1 M.L.J. 
350: I.E.R. (1950) Mad. 1084: 63 L.W. 
258: A.I.R. 1950 Mad; 680; The Commis- 
sioner of Gift-tay v. P. Rangasami Naidu, 
(1970) 1 I, T. J. 765::76 1. Т. R..315: 
A.I.R. 1970 Mad. 441. awe i 


Appeal against the, decree of Ше Court of the 
Subordinate Judge; 'Kancheepuram, dated 
-16th March, 1971, and made in O.S. No. 10 
of 1969. 


"T. C. Govindaswamy, - R. S. Venkatachari | 


and Selvarajan, for. Appellant. 


P. S. Chinnappa, V. Krishnan and P. Veera- 
raghavan, for .Respondents. l 


The Court delivered the following | 


JupcmEentT.—This is an appeal by the plain- 
tiff against the judgment of the learned 
Subordinate Judge of Kancheepuram, in O.S. 
No. 10 of 1969. on the file of his Court. The 
suit was instituted for partition of the pro- 
perties described in several schedules, and the 
learned Subordinate Judge granted “a prelimi- 
nary decree for partition and separate posses- 
sion of 1|6th share of the plaintiff in A, B 
Schedule Part III, items 2 and 3, D Sche- 
“аше and I Schedule, and 1|3rd share of the 
plaintiff in B Schedule Part П, Part III, 
item No. 1, C Schedule Parts I and II, G 
Schedule, Part VII and E Schedule Part VI, 
except items 3 to 7, 13, 14, 55, 57, 58, 73 
and 74 purchased by 63rd defendant in Court 
auction". He dismissed also the rest of the 
claim of the plaintiff. with a direction that 
the contesting defendants could recovér their 
proportionate costs from the plaintiff. 


.2. The properties in respect of which the 
plaintiff's claim was dismissed, were the pro- 
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perties that devolved on defendants 1 and 3 
rom their maternal: grandfather. These 
items were sold by defendants 1 and 3 under 
‘Exhibits B-1, B-4, B-5 and B-8 #о- the con- 
testing defendants as well аз some of the 
defendants who have: chosen-to: remain ex 
райе. >° ~ Р Ж Ж 
3. In Muhammad Hussain Khan v. Babu 
Kishod Nandan ‘Sahai’, the ‘Privy ‘Council 
held that the estate which was inherited by 
the father from his maternal grandfather can- 
not be held to be ancestral property in which 
bis son has interest jointly with him. In 
that case, it was contended that the property 
Anherited by ће, dayighter’s son-from his 
.maternal grandfather is“ ancestral property, 
and in support of this' contention, reliance was 
placed upon the expression “ancestral pro- 
perty? as used in the judgment of the Privy 
Council in Chelikani.Venkayyamma Garu v. 
Chelikani Venkataramanayyamma?, in déscrib- 
ing the property which had descended from 
the maternal grandfather to his two grand- 
sons. .The Privy Council observed that 
..».«. the grandsons referred to in that case 
were the sons of a daughter of the propositus, 
and constituted а coparcenary with right of 


.Survivorship. .On the' death of their mother 


they succeeded to the estate of their maternal 
grandfather, and continued to be joint in 
„estate until one of the brothers died. There- 
upon, the widow of the deceased brother 
claimed to recover a moiety of the estate 
from the surviving brother. The question 
formulated by the Board for decision was 
whether the property of the maternal grand- 
father descended, on the death of his daughter, 
to her two sons. jointly with benefit .of 
survivorship, or in common without benefit of 
survivorship. This was the only point of law 
which was argued before their Lordships, 
and it does not appear that it was contended 
that the estate was ancestral in the restricted 
sense in which the term is used in the Hindu 
Law. Their Lordships decided аё е 
estate was governed by the rule of survivor- 
ship, and the claim of the widow, was, there- 
fore, negatived. The brothers took the 
1). (1937) 1 M.L.T. 151:64 I, A. 250: 46 L. М 
1: A.I.R. 1937 Р, С. 233, | 


2. 12 M.L.J. 299: ТІК. 28 I.A. 156: L.I.R, 
25 Mad, 678 (P.G.). À 
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estate of their maternal grandfather at the 
same time and.by the same title, and there 
was apparently no reason why they should 
not hold that estate in the same manner as 
they held: their other joint property. The 
rule of survivorship, which admittedly govern- 


' ed their other property was held to apply also 


a 


to the estate which had come to them from 
their maternal grandfather. In these circum- 
stances, it was unnecessary to express any 
opinion upon {һе abstract question of whether 
the property, which a daughter’s son inherits 
from his maternal grandfather, is ancestral 
property in the technical sense that his son 
acquires therein by birth an interest jointly 
with him. This question was neither raised 
by the parties nor determined by the Board. 
It appears that the phrase ‘ancestral property’, 
upon which reliance is placed on behalf of 
the appellants, was used in its ordinary mean- 
ing, namely property which devolves upon a 
person from his ancestor, and not in the 
restricted sense of the Hindu law which im- 
ports the idea of the acquisition of interest 
on birth by a son jointly with his father. 

4. There are, on the other hand, observa- 
tions in a later judgment of the Board in 
Atar Singh v. Thakar Singh, which are 
pertinent here. It was stated in that judg- 
ment that unless the lands came by descent 
from a lineral male ancestor in the male line, 
they are not deemed ancestral in Hindu Law'. 
This case however, related to the property 
which came from male collaterals and not 
from maternal grandfather; and it was govern- 
ed ‘by the custom of the Punjab’, but it was 
not suggested that the custom differed from 
the Hindu Jaw on the issue before their Lord- 
ships. The rule of Hindu law is well-settled 
that the property which a man inherits from 
any of his three immediate paternal ancestors, 
namely his father, father’s father and father’s 
father’s father is ancestral property as regards 
his male issue, and the sons acquire jointly 
with him an interest in it by birth. Such 
property is held by him in coparcenary with 
his male issue, .and the doctrine of survivor- 
ship applies to it. But the question raised 
by this appeal is whether the son acquires by 
birth an interest jointly with his father in the 
estate, which the latter inherits from his mater- 
nal grandfather". 


Т. (1910) 42 P,R. 1910: 18 M.L.J. 379:T.L.R. 
35 Са]. 1039: 6 1.C, 721: L.R. 35 T. A. 206 (P.G) 
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5. Answering this question, the Privy Coun- 
cil, held that, “The word ‘ancestor’ in its 
ordinary meaning includes an ascendant in the 
maternal, as well as the paternal, line; but 
the ‘ancestral’ estate in which under the Hindu 
law, a son acquires jointly with his father an 
interest by birth must be confined, as shown 
by the original text of the Mitakshara, to the 
property decending to the father from his 
male ancestor in the male line. The expres- 
sion has sometimes been used in its ordinary 
sense, and that use has been the cause of 
misunderstanding. The estate which was in- 
herited by Ganesh Prasad from his maternal 
grandfather cannot in their Lordships’ 
opinion be held to be ancestral property 
in which his son had an interest jointly 


with bim. Ganesh Prasad consequently 
had full power, of disposal over that 
estate, and the devise made by him in 


favour of his daughter-in-law, Giri Bala, 
could not be challenged by his son or any 
other person”, 


6. The ratio decidendi of Muhammad Hus- 
sain Khan v. Babu Kishva Nandah Sahai’, 
was followed by a Bench of this Court in 
Lashminarasamma у. Ramabrahmam?, and 
again by a Full Bench of this Court in The 
Commissioner of  Gift-tax, Madras v. P. 
Rangaswami Naidu’. Therefore, the plaintiff 
cannot claim any right by birth in the proper- 
ties of his father, and consequently, he cannot 
impugn the alienations by his father. 


7. It is now contended by the learned coun- 
sel for the appellant that the first defendant 
had blended the properties, in dispute with 
his ancestral properties by throwing them into 
common stock with the intention of abandon- 
ing his separate claim therein, and that conse- 
quently, the plaintiff has acquired a right by 
birth in them. 


8. There is no evidence іп support of his 
contention. The first defendant, who is 
obviously colluding with the plaintiff and who 
had entered into a compromise with the 
plaintiff before the trial of the case commenc- 
ed, has not been examined as witness to prove 
his intention. On the other hand, the very 
a ы E 5] 

1. (193712 M.L.J. 151: AT R.1937 P.C.235, 

2. (1950) 1 M.L у 350: T.!.R, (1950: Mad. 
1084 63 L.W. 258- A I R. 1050 Mad, 680. 


3. (1970 ІІ.Т.Ј. 765: 76 I.T.R. 315: ALR, 
1970 Mad. 441, 
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fact that he alienated these properties: would * 
show that he had no intention of admitting ` 


the plaintiff to the enjoyment of. these pro- 
perties or any part thereof. The mere fact 
that so long as the properties were owned by 


the family, the plaintiff also enjoyed the in-. 


come therefrom will not be sufficient to infer 
an abandonment by the first defendant or an 


intention on -his part to throw these proper- : 


ties into a hotchpot- and treat them as joint 
family properties. The evidence of. P.Ws. 1 
to 3 in support of the case of the plaintiff is 


thoroughly artificial and even if accepted in: 


toto would not prove an intention on the part 


of the first defendant to waive his right in ће. 
suit, properties which were his separate pro- . 


perties having been inherited by him from his 
maternal grandfather, over which he had 
absolute power of disposal. Therefore, the 
plaintiff cannot impugn the sale deeds in 
respect of the maternal grandfather's proper- 
ties, and the suit for partition of the same 
was rightly dismissed by the learned Subordi- 
nate Judge. 


is dismissed with 





9..' Hence, -this appeal 
costs. 
S.J. Appeal dismissed . 
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PRESENT:-—S. Ratnavel Pandian, J. 


T. N. Habib Khan, Prop., Hotel Impala. 
and Impala Sweets Petitioner* 


V. p Уб, os Ehad ple 


Arogya Mary Shanthi Lucien ^ 
` Respondent. 


(A) Tamil Nadw Buildings (Lease and Rent 
Control) Act (XVIII of 1960) (as amended 
by Act XXIII of 1973), section 10 (2) (v)— 
Petition for eviction by landlord —Allegation 
of wilful default in payment of rent, and need" 
for additional accommodation— Tenant oppos- 
ing petition—After commencement of the trial, 
and P.W ..Ys examination ‘partly three. un-' 
registered documents sought to be filed by 
petitioner—Objection. by tenant to 'admissibi- ' 
lity of documents — Further | examination: 
stopped— Admissibility of documents tried .as 
preliminary issue and objection overruled — 
Appeal by tenant ‘to Appellate Authority’ 
against order: passed by the Rent Controller— 
Maintainability. 


(B) Indian Registration Act (XVI of. 1908), 
sections 17 (1) (d) and. 49—Deed of lease, | 
not properly stamped and registered —Not- 
creating a present demise — Admissibility — 
Admissible in evidence for a collateral pur-. 
pose — Deed — Construction — Intention of 
the parties to be. given effect to. : 


Held, that the impugned order passed by the, 
Rent Controller on the question of admissibi- 
lity of the documents in question is an. appeal- 
able one, since it affects the rights and liabili- 
ties of the aggrieved party. 


Section 17 of the Registration Act, enumerates’ 
the documents which require compulsory 
registration. Clause (d) of section 17 ( 1) 
states that leases of immovable property from’ 
year to year or for any term exceeding one 
year or reserving’ a yearly rent shall be regis- 
tered. “Section 49 (c) of the - Registration 
Act, states that'no document required by sec- 
tion 17 or by any provision of the "Transfer 
of Property Act, to be registered shall be 


ž-G;R,P- Мо, 670- of-1981. кз : 
M RUN E г: 26th Fune, 1981 


uj. 


received'as evidence of any transaction. afféct- 
ing such property ог conferring such pro- 
perty, unless it has been registered., This is 
subject to the proviso under which a docu- 
ment could be received in evidence for any 
collateral purpose. [Para. 18.] 


Section 2 (7) of the Registration Act, defines 
the term.“Iease” as including an agreement to: 
lease. Article 35 of the Stamp Act under 
which a lease includes an under-lease or sub- 
lease and any agreement to'let or sublet, 
states that no instrument chargeable with duty 
shall be admitted in evidence for any purpose, 
by any person having by law or consent of 
parties, authority to receive evidence, or shall 
be acted upon, registered or authenticated by 
any such person or by any public officer, un- 
less such instrument is duly stamped. The 
section is subject to a proviso.. Section 36 
states that: where an instrument has been 
admitted in evidence such admission shall 
not, except as provided in section 61, be called 
in question at any stage of the same suit or 
proceeding on the agreement that the instru- 
ment has not been duly stamped. 

[Para. 18.] 


In the present case, the deeds which are 
characterised as agreements to lease immov- 
able property, are for a period of five years, 
five years, and ten years respectively. It has 
to be seen whether these agreements to lease 
create a present and immediate interest requir- 
ing compulsory registration. A lease of 
immovable property is defined in section 105 
of the Transfer of Property Act, as a transfer 
of a right to enjoy such property, made for a 
certain term, express or implied, or in per- 
petuity, in consideration of a price paid ог 
promised or of money, a share of crops, ser- 
vice, or any other thing of value, to be ren- 
dered periodically or оп specified occasions, 
to the transferor by the transferee, who accepts 
the transfer on such terms. The test to deter- 
mine whether an agreement. falls within the 
definition of a lease is whether it. has the 
effect of operating as an immediate demise 
of the property. * [Para. 19.] 


Judicial pronouncements have brought out 
two categories of agreements to lease, viz., 


(a) agreement which creates a présent and ` 


immediate interest; and (5) agreement which 
creates a future interest, which is contingent 


HABIB KHAN 0. A. M. 


SHANTHI LUGIEN 299 


and indeterminate. Documents falling under 
category (b) do not attract the provisions of 
the Registration Act, and the Stamp Act, and 
only the agreements which fall under cate- 
gory (4) viz., documents creating present 
and immediate interest require registration 
and to be duly stamped. · [Para. 20.] 


In' the documents in question admittedly, 
possession of the property, was not handed 
over to the tenant on the date of the execu- 
tion of the. documents but it was postponed 
to a later date, however, giving option to the 
tenant to take delivery, if he so chose, the 
condition being that he should do so on or 
before 4th May, 1969, under the first docu- 
meht, on or before 31st March, 1970, under 
the second document and within 90 days 
undér the third document, and that he should 
execute a regular registered agreement in res- 
pect of each of the leases, within three months 
from the date of his taking delivery of posses- 
sion. So far as the lessor is concerned, it is 
mentioned in the first two documents that he 
should deliver possession of the property to 
the tenant on or before the dates within which 
the tenant who is given the option, takes deli- 
very of the property, and in the third instru- 
ment the lessor was obliged to deliver posses- 
sion within ninety days on or before 31st 
August, 1972. Ona close reading of these 
documents, it is clear that the demise was to 
commence only on the happening of the con- 
tingent event viz., on the tenant taking deli- 
very of possession at his option at a future 
date as provided in the document and the 
lessor handing over possession, and thus the 
above contingent event was indeterminated. 
Tt was impossible on the dates of the execu- 


` tion of the above three documents to deter- 


mine whether there could be a lease or not 
as it was contemplated to depend upon cet- 
tain conditions. Therefore it cannot be said 
that the agreements to lease were to operate 
as present demise commencing immediately or 
on a specified and determined date, leaving 
only the execution of a formal lease agree- 
ment at a future date. It is unambiguous 
and clear from the recitals in the three docu- 
ments themselves that the parties had con- 
templated a failure of the contingency of the 
tenant taking delivery of possession of the 
property on his executing a registered lease 
agreement, within the time specified in the 
documents, [Para. 20.] 


300 


A series of judicial pronouncements hojds that 
the intention of the parties as declared by the 
words of the instruments in question must 
govern the construction in finding out whe- 
ther the instruments import a present and 
immediate demise. The Court must endeav- 
our to ascerfain the intention of the parties 
from the contents of the instrument and if 
in such an enquiry the Court finds that the 
paramount intention of the parties was not to 
create an immediate and present demise, then 
the instruments need no registration. 


[Para. 33.] 
Cases referred to:— 


Central Bank of India v. Shri Gokal Chand, 
(1967) 2 S.C.T. 828: (1967) 1 S. C. R. 
310: A.I.R. 1967 S.C. 799: C. 5 Kumara- 
swami Gounder v. Arunagiri Gounder, (1974) 
] M.L.T. 413: 87 L. W. 215: A.I.R. 1974 
Mad. 239: Rangiah Bhagavathar у. Kesava 
Bhaaavathar, (1971) 2 M. L. J. 387: 84 
L.W. 702: A.I.R. 1972 Mad. 324; Bant 
Singh Gill v. Shanti Devi, (1968) 1 S.C T. 
370: (1967) 3 S.C.R. 59: A. I. К. 1967 
S.C. 1360: Kumaraswamy Goundan, In re, 
1951 M.W.N. 227 (1): (1951) 1 M.ILT. 
422: 64 L.W. 730: A.I.R. 1951 Mad. 766; 
Santharam Iyer v. S. Somasundara Vanni- 
yar, I. L. R. (1958) Mad. 827: (1958) 1 
M.L.T. 400: 1958 1..W. 381: Venkataram 
Aivar v. Chella Pillai. (1921) 40 М.Т..Т. 
479: A.LR. 1921 Mad. 413: Navanna Chetty 
v. V. A. А. R. Firm, (1925) 49 M.L.T. 306: 
22 L.W. 12: A. I. R. 1925 Mad. 1215: 
Pakkiamuthu v. Kanakasabapathi. (1929) 56 
M.L.T. 633: 29 L.W. 633; А.Т.К. 1929 
Mad. 522: Venkateswara v. Ramanatha, 
A.I.R. 1929 Mad. 622: Venkata Reddy v. 
Vitta Hussain, (1934) 66 M. L. J. 709: 
I.L.R. 57 Mad. 779: 39 L. W. 632: A.LR. 
1934 Mad, 383: 5. R. V. Rice Mill v. 
Taburdas  Toppandas. A.I.R. 1960 A. P. 
155: N. Rasavaiah Naidu v. T. Venbkate- 
swarlu, 1956 An. W.R. 490: A. I. В. 1957 
A.P. 1022; Manavala Naicker v. Gopala- 
krishnaiah Chetty, (1970) 2 An. W.R. 33: 
A.I.R. 1969 A.P. 417; L. Sambasiva Rao 
v. T. Balakottiah, (1974) 1 An. W.R. 235: 
А.Т.К. 1973 A.P. 342 (VF. B.) : Bri? Kishore 
v. Lakhan Tewari. A.I.R. 1978 All. 314: 
Bhaawandas v. Chhaaanlal, A. І. R. 1944 
Bom. 235 (1) ; Javerchand v. Pukhraj Surana, 
(1962) 2 S.C.J. 652: (1962) 2 S, С, R 
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333: A.I.R. 1961 S.C. 1655; Kashinathsa 
v. Narasingsa, (1962) 2 S.C.J. 597: (1961) 
3 S.C.R. 792: A.I.R. 1961 S. C. 1077; 
Madiammal v. G. Chandrakantha, (1976) 
2 M.L.J. 353: 89 L.W. 657: (1976) LL.R. 
2 Mad. 354: A.I.R. 1977 Mad. 209; Ram 
Rattan v. Bajrang Lal, (1978) 3 S.C.C. 
236: А.Т.К. 1978 S.C. 1393; Raghunath v. 
Seetharama, A.1.R. 1972 Mys. 344; A. D. 
M., Jabalpur v. S. Shukla, (1976) 2 S.C.C. 
521: А.Т.К. 1976 S.C. 1207; Н. Н. Maha- 
rajadhiraja Madhav Rao Jiwaji Rao Scindia 
Bahadur v. Union of India, (1971) 3 S.C.R. 
9: (1971) 1 5.С.7. 295: A.I.R. 1971 S.C. 
530; Mattulal у. Radhalal, (1974) 2 S.C.C. 
365: (1975) 1 S.C.R. 127: A.I.R. 1974 
S. C. 1596: Hemanthakumari у. Midnapur 
Zamindari Company, (1919) 46 I.A. 240: 
37 M.L.J. 525: 11 L.W. 301: A.I.R. 1919 
P.C. 79: Panchanan Basu v. Chandi Charan, 
(1910) 37 Cal. 808: 6 I.C. 443: 14 C.W.N. 
874; Каттоо Mahamed v. Haridas Mullick, 
А.Т.К. 1925 Cal. 1087; Maneklal Manilal, 
In те, А.Т.К. 1928 Bom. 553; Mopurappa 
v. Ramaswamy, (1934) 67 M. L. J. 54: 
I.L.R. 57 Mad. 760: A.I.R. 1934 Mad. 
418; Sultanali у. Tyeb, A.J.R. 1930 Вот. 
210: Richardas v. Ahmedabad Municipality, 
А.Т.К. 1941 Bom. 346: Balrak v. Mahadeo, 
А.Т.К. 1949 Nag. 389; Мати Singh v. 
J. P. Jarrawalla, A.T.R. 1971 T. & K. 86; 
Triveni Bai v. Smt. Lalabai, 1959 S.C.]. 
594: A.I.R. 1959 S.C. 620; Sanyasi Raju 
v. Катаррайи, (1959) 2 An. W. R. 394: 
A.I.R. 1960 A.P. 83 (F.B.). 


Petition under section 25 of Tamil Nadu Act 
XVIIT of 1960, as amended by Act XXIII 
of 1973, praying the High Court to revise the 
Order of the Court of Small Causes (III 
Judge), Madras, dated 17th March, 1981, and 
made in H.R.A. No. 206 of 1981 (M.P. 
No. 59 of 1981 in H.R.C. No. 1584 of 
1980) on the file of the Court of Small 
Causes (XIV Judge), Madras. 


S. N. Balaraman and V. R. Gopalan, for 
Petitioner. 

V. R. Biksheswaran and B, T. Seshadri, for 
Respondent, 

The Court made the following 


Orper.—The petitioner herein was the res- 
pondent-tenant in H. R.C. No. 1584 of 1980 
on the file of the 14th Judge, Court of Small 


in 


Causes, Madras. The above case was institu- 
ted by the landlady, daughter of one Henry 
Issidore, who is respondent in this revision, 
under section 10 (2) (v) of Tamil Nadu 
Buildings (Lease and Rent Control) Асі 
(XVIII of 1960) (hereinafter to be referred 
to as the Act) on the ground of causing 
nuisance to the landlady as well as the lodgers 
of the adjacent lodge. The landlady has also 
filed two other cases in H.R.C. Nos. 1585 
and 1586 of 1980, against the same tenant for 
eviction on the ground of additional accom- 
modation and on the ground of wilful default 
respectively. Besides these three cases, there 
are 9 other eviction petitions filed against the 
same tenant by the brother and mother of 
the respondent herein. All the eviction peti- 
tions are being tried together and common 
evidence is being let in H.R.C. No. 1584 
of 1980. In the trial of these cases, the 
father of the respondent herein viz., Henry 
Issidore is being examined as P.W. 1 whose 
evidence is partly recorded. During the 
examination of P.W. 1, three unregistered 
documents were sought to be filed on behalf 
of the eviction petitioners in all the cases. 
On behalf of the petitioner herein who is 
the respondent-tenant in all the 12 cases, 
obiection was raised as to the admissibility 
of these documents, both under the provisions 
of the Indian Registration Act, and under 
the Indian Stamp Act. It is seen from the 
records tht the learned Rent Controller 
stopped further examination of P.W. 1 at 
that stage and adjourned the proceedings to 
the next day ?.e., 29th Tanuary, 1981 оп 
which date one Taiudin Ahmed working as 
Manager in Hotel Impala and Impala Sweets 
belongine to the tenant filed a petition in 
M.P. No. 59 of 1981 supported by an affida- 
vit submitting that the three unregistered 
documents sought to be filed cannot he admit- 
ted in evidence and requesting the Rent Con- 
troller to decide as a nreliminarv issue, the 
admissibility of these three unregistered docu- 
ments relied on by the landlords. P.W. 1 
who is the father of the respondent herein 
filed a counter-affidavit on behalf of the land- 
lady counterine the obiections raised by the 
tenant and setting out various reasons for 
admitting these documents in evidence. 
Thereafter the tenant himself filed a renly 
affidavit renelline the contentions raised in the 
counter-affidavit filed by Mr. Henry Issidore 
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and reiterating the stand taken by the tenant 
that the three unregistered documents cannot 
at all be admitted in evidence. The learned 
Rent Controller, on perusing the affidavits and 
documents and hearing the arguments of the 
counsel representing both the parties, has 
passed his order. dismissing the petition in 
М.Р. No. 59 of 1981 holding that the three 
documents sought to be filed do not create 
a present demise and, therefore, it is not neces- 
sary that these documents should be registered 
under section 17 (1) (4) of the Indian Regis- 
tration Act. and alternatively holding that 
“even if we hold that the documents can- 
not be looked into for the reason they 
are not registered, there is nothing which 
prevents us from admitting in evidence for 


» 


troller, the tenant preferred an appeal in 
H.R.A. No. 206 of 1981 questioning the 
validity and legality of the order passed by 
the Rent Controller. It seems from the order 
of the appellate authority that a contention 
was raised on the strength of a decision of 
the Supreme Court reported in Central Bank 
of India v. Shri Gokal Chand’, that the order 
passed by the Rent Controller is only an 
interlocutorv order which is merelv procedural 
and which does not affect the rights and liabi- 
lities of the parties, and therefore no appeal 
would lie aeainst such an order and the onlv 
course left open to the parties is to set forth 
the error or defect if any. in such an order 
in the erounds of obiections in his anneal in 
the final order in the main nroceedines. 
The annellate anthoritv. while examinino the 
contention raised ^n hehalf of the tenant that 
all the three documents do create a present 
demise and as such the contrary conclusion 
arrived at bv the Rent Controller is errone 
ous, has answered the contention as follows: 


"A serntiny of this impugned documents 
would show that there was no dispute with 
regard to the rate of rent, commencement 
of the tenancy, description of the property 
and period of tenancy, which are all neces- 
sary to satisfy to hold that the document 
is a lease aereement, If the documents 
are approached with that object it would 





1. (1967) 2 $.С.]. 828 : (1967) 1 S,G.R, 810; 
А Т.В. 1967 S.C. 799. 
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. appear ‘that they ate ‘inadmissible in evi- 
dence for want of registration". 


After having answered the contention of the 
tenant as pointed out above, the appellate 
authority, considering the proviso to sec- 
tion 49 of the Indian Registration Act and 
referring to two decisions of this, Court viz., 


C. S. Kumaraswami Gounder v. Aruna- 
giri Gounder! and Rangiah | Bhagavathar v. 
Kesava Bhagavathar?, held that even if these 
documents could not be admitted for want of 
registration those documents could be admit- 
ted in evidence for collateral purposes of prov- 
ing the nature and character of possession. 
Pursuant to the above finding, the appeal was 
dismissed and the order of the Rent Control- 
ler was confirmed. Hence this revision. 


2. The learned Advocate-General appearing. 


on bebalf of the revision. petitioner-tenant 
after taking me through the three documents 
sought to be filed, submitted that these three 
documents do create a present demise and 
therefore they have to be compulsorily stamp- 
ed and registered under the provisions of the 
Indian Stamp Act and the Indian Registra- 
tion Act. Не would further add that when 
the landlords themselves do not put forth a 
specific case that these documents are neces- 
sary for any collateral purpose, the appellate 
authority is not justified in rendering 
a decision that these documents could 
be admitted for the collateral purpose of 
proving the nature and character of the pos- 
session. Countering the above submission, 
an argument was advanced by Mr. Bikshe- 
swaran, learned counsel appearing for the res- 
pondent, that no appeal or revision would lie 
as against an order of this nature which is 
purely procedural, in view of the decision ren- 
dered by the Supreme Court in Central Ran? of 
India v. Gokal Chand? and this Court in Chin- 
naraju Naidu v. Bavani Вай (The second 
cited judement was rendered by this Court 
followine the first cited Supreme Court deci- 
sion in Central Bank's case). The learned 
Advocate-General would urge that the order 
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passed by the Rent Controller is not an inter-, 
locutory order, but a final order affecting the, 
rights and liabilities of parties and, therefore, 
an appealand a revision would lie, Mr. 
Biksheswaran, though would not agree with 
the finding of the lower appellate Court as 
regards the creation of a present demise in 
the documents, would, however, attempt to 
sustain the dismissal of tlie appeal inter alia, 
contending that all the three documents do 
not create any present demise and as such 
these documents need not be stamped ог 
registered and, therefore, no valid objection 
could be raised for the admission of these 
documents. He would further urge that in 
view of the judgment of the Supreme Court 
in Central Bank's case! and that of this Court 
in Chinnaraju Naidu v. Bavani Ваё, the 
appeal itself ought not to have been enter- 
tained, and the pen revision is unsustain- 
able. f 


3. Before adverting to the arguments 
advanced. by the learned Advocate-Genėral 
and the learned counsel for the :respondent 
I would like to point out that both the authori- 
ties below have not rendered any specific 
finding as regards the insufficiency of the 
stamps in the documents though they have 
dealt with the question of the necessity of 
the registration ‘of these documents. Whilst 
the Rent Controller has concluded that these 
documents do not create a present demise, the 
appellate authority without 'going:deep into 
the matter has summarily disposed of the 
auestion in a very light vain stating “if the 
documents are approached with that object, 
it would appear that they are inadmissible in 
evidence for want of registration”. "How- 
ever, both the authorities have found that 
these documents at any rate could be admitted 
in evidence for collateral purposes. 


4. Now I shall formulate three questions 
for my consideration, the answers to which, 
I believe, would cover the contentions raised 
by both parties; 
T. Whether the order of the Rent Con- 
troller is only an interlocutory order which 
is procedural, without affecting the rights 
and liabilities of the parties. and as such 
no. appeal or revision. would lie? ` 





s (1967.9 5 С.у Я28 (1967 1 S.C.R 30: 
A.LR. 1167 S.Q. 799. 
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2. “Even assuming that the. order of the 
Rent Controller is'à final one, deciding the 
rights and liabilities of the parties, whether 
these three documents sought to be admit- 
ted: in'evidence do create a present demise, 
:and if so, whether they are inadmissible in 
evidence for want of proper stamping and 
registration ? n : 


3. Even if the. documents аге not pro- 
perly stamped and. registered, could these 
documents be admitted in evidence for any 
collateral purpose in this case? 


Now I shall take up the questions seriatim: ` 


А question arosé before the Supreme Court 
in Central Bank of India v. Сова! Chand’, 
similar to the one raised in this case as to 
the maintainability of an appeal ágainst an 
order passed by a Rent Controller in an inter- 
locutogy application. In that case the land- 
lord made an application to the Rent Control- 
ler for eviction of the tenant-appellant on the 
ground that the bona fide required the build- 
ing for his occupation. The tenant filed an 
application alleging that the accommodation 
in premises No. 17. Alipur Road where the 
landlord was residing, consisted of more than 
three rooms and consequently the landlord 
did not bona fide require the premises and 
prayed for the issue of a commission to ins- 
pect the above said premises and prepare a 
plan. The Controller rejected the plea. 
Against this order of rejection, the tenant 
filed an appeal to the Tribunal, which held 
that no. appeal lay from the above said order 
of the Controller under section 38 (1) of the 
Delhi Rent Control Act of 1958, and on this 
finding dismissed the appeal. The High 
Court also agreed with the decision of the 
Tribunal. The tenant.preferred an appeal 
to the Supreme Court by special leave. A 
question arose in that appeal whether an ap- 
peal lay to the Tribunal under séction 38 (1) 
of the Act from the order of the Controller, 
rejecting the application of the tenant seek- 
ing the issuance of a commission. Their 
Lordships of the Supreme Court after referring 
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to. section 38 (1) of the Delhi Rent Con- 
trol- Act of 1968 observed as follows :— 


“In the context of section 38 (1), the words 
‘every order of the Controller made under 
this Act’, though very wide, do not include 
interlocutory orders, which are merely 
_ procedural and do not affect the rights or 
liabilities of the parties. In a pending pro- 
ceeding, the Controller may pass many inter- 
locutory orders under sections 36 and 37, 
such as orders regarding the summoning of 
witnesses, discovery, production and ins- 
pection of documents, issue of a commission 

. for examination of witnesses, inspection of 
premises, fixing a date of hearing and the 
admissibility of a document or the relevancy 
of a question. АП these interlocutory orders 
are steps taken towards the final adjudica- 
tion for assisting the parties in the prosecu- 
tion of their case in the pending proceeding ; 
they regulate the procedure only and do 
not affect any right or liability of the par- 
ties. The legislature could not have intend- 
ed that the parties would be harassed with 
endless expenses and delay by appeals from 
such ‘procedural orders. It is open to any 
party to set forth the error, defect or ir- 
regularity, if any, in such an order as a 
ground of objection in his appeal from the 
final order in the main proceeding. Subject 
to the aforesaid limitation an appeal lies 
to the Rent Control Tribunal from every 
order passed by the Controller under the Act. 

: Even an interlocutory order passed under 
section 37 (2) is an order passed under the 
Act and is subject to Appeal under sec- 
tion 38 (1) provided it affects some right 
or liability of any party. Thus, an order of 
the Rent Controller refusing to set aside 
an ex parte order is subject to appeal to 
the Rent Control Tribunal’. 


After having made the above observations, 
the Supreme Court held that the impugned 
order therein was merely a procedural one 
not affecting any right or liability of the 
appellant therein and dismissed the appeal, 
however, affording an opportunity to the 
party aggrieved, viz., the appellant to canvass 
the error, defect or irregularity, if any, in 
the order in an appeal from the final order 
passed in the proceedings for eviction. The 
principle laid down by the Supreme Court in 
the above decision was reiterated and re- 


ial. 


$04 E 
affirmed by the Supreme Court in Bant Singh 
Gill v. Shanti Devi апа others’. Following 
the above decision of the Supreme Court and 
the judicial pronouncements made by this 
Court, in particular by a Division Bench of 
this Court consisting of. Rajamannar, CJ. and 
Panchapakesa Iyer, J., in  Kuwmaraswamy 
Goundan, In re? and Santhanam lyer v. S. 
Somasundara Vanniyar?, and certain other 
decisions, I have held in Chinnaraju Naidu 
v. Bavani Bai (C.R.P. No. 646 of 1981) 
order dated 24th March, 1981, that all inter- 
locutory orders passed during the proceeding 
under the Tamil Nadu Buildings (Lease and 
Rent Control) Act, 1960, cannot be said to 
be orders coming within the meaning of.sec- 
tion 23 (1) (b) of the Act, but only the 
orders which affect the rights and liabilities 
of the parties, in the sense that they have be- 
come final orders though passed in an inter- 
locutory application, are appealable. The 
learned Advocate-General did not address 
any argument that an appeal would lie against 
an order passed in each and every interlocu- 
tory application. But what he would con- 
tend is that the order passed by the Rent 
Controller in the present case is а final order 
affecting the rights and liabilities of the peti- 
tioner herein and, therefore an appeal and 
then a revision would well lie in this case. 
It is submitted on behalf of the petitioner 
that all the three documents, each typed on a 
stamp paper of the value of Rs. 2.50 but not 
registered, are directly hit by the provisions 
of the Stamp Act as well as the Registration 
Act. According to him, if in spite of objec- 
tion raised by the party likely to be affected 
by the admission of a document, on the 
ground that it is not stamped or is insuffi- 
ciently stamped the document is admitted and 
if the said admission is not further challenged 
and got decided before the main proceeding 
reaches its finality, the admissibility of the 
document cannot be questioned, at a later 
stage because the admission of the document, 
when once made, becomes final affecting the 
rights and liabilities of the parties and the 
net result would be that the aggrieved party 
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would be without any legal remedy. There- 
fore, according to the learned Advocate- 
General, before the main proceedings are dis- 
posed of, the aggrieved party has got a vested 
right to challenge the correctness of Же order 
of the trial Court admitting the instrument, 
by way of an appeal before the appellate 
Court and then, if necessary, by way of a revi- 
sion. In support of his contention that the 
admission qf an instrument by a trial Court, 
if not challenged, becomes final, he cited a 
plethora of decisions, of which I would like 
to refer to some. i 

5. First, he cited Venkataram Aiyar v. 
Chella Pilla3, In that case, a Division 
Bench of this Court has observed that where, 
contrary to section 35 of the Stamp Act, the 
trial Court erroneously treats an unstamped 
promissory note as an agreement, and admits 
it оп evidence, after collecting duty and 
penalty, it is not open to the appellate Court 
to reject the document on the ground of its 
not having been properly stamped. 


6. The next decision is Nagappa Chetty v. 
V. A. A. R. Firm?. In this case the learn- 
ed Judge who tried the case overruled the 
plea that an instrument filed in that case re- 
quired stomp and admitted it in evidence. 
When that admission was’ challenged before 
the Division Bench of this Court the learned 
Judges observed : 


“We think that we cannot in appeal go 
into the question whether it was rightly or 
wrongly admitted. Section 36 of the 
Stamp Act is clear. It says that where an 
instrument has been admitted in evidence 
such admission shall not, except as provid- 
ed by section 61, be called in question at 
any stage of the same suit or proceeding 
on the ground that the instrument was not 
duly stamped We do not 
think that it is open in appeal, which 15 
merely a continuation of the same proceed- 
ing, to question that document". 


It was. held in Pakkiamuthu v. Kanakasaba- 
pathi?, that a document, although endorsed 
according to Order 13, rule 4 of the Code of 
Civil Procedure, cannot be deemed to be 
admitted in evidence, if that endorsement is 
SESS SEN с =, ARES NO 

1. (1921) 40 M.L.J. 479: АТВ. 1921 Mad. 413. 

2, (1925) 49 M L.J. 306: 22 L,W. 12: A.R. 
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3. (1929) 56 M.L.J. 633: 29 L. W. 633. 
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made without the Judge having applied his 
mind to its admissibility, and so can be reject- 
. ed inspite of such endorsement. Following 
the decisions in Venkatarama Alyar's case 
and Nagappa Chetty's case, a single Judge of 
this Court in Venkateswara v. Ramanatha®, 
where the plaintiff sued on a promissory note 
and the defendant raised the plea that the 
said promissory note was not admissible in 
evidence on the ground that it was not vali- 
Чу stamped, but the Court of the first ins- 
tance marked it as an exhibit unconditionally, 
held that the appellate Court had no jurisdic- 
‘tion to agitate the question of the admissibi- 
‘lity of the instrument. 

7. Reference was also made to Venkata 
Reddy v. Vitta Hussain*, which was followed 
in S. R. V. Rice Mill v. Takurdas Toppan- 
‘das’, See also N. Basavaiah Naidu v. T. 
Venkateswarlus; | Manavala Naicker v. 
Gopalakrishnaiah Chetty’; L. Sambasiva Rao 
v. T. Balakottiah®. Brij Kishore v. Lakhan 
Tewari? and Bhagwandas у. Chhaganlal. 
Much reliance was placed on some of the 
decisions of the Supreme Court on this point 
which I shall presently refer to. The Supreme 
Court in Javerchand v. Pukhraj Surana™, 
examined the scope and effect of sections 35 


and 36 of the Stamp Act and observed a 


follows : 

“That section (section 36) is categorical in 
‘its terms that when a document has once 
"been admitted in evidence, such admission 
‘cannot be called in question at any stage 
‘of the suit or the proceeding on the ground 
that the instrument had not been duly 
‘stamped. The only exception recognised 
by the section is the class of cases contem- 
plated by section 61 Sec- 
tion 36 does not admit of other exceptions. 
"Where a question as to the admissibility 


of a document is raised on the ground that 
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it has not been stamped or has not been 
properly stamped, it has to be decided then 
and there when the document is tendered 
in evidence. Once the Court, rightly or 
wrongly, decides to admit the document in 
evidence, so far as the parties are concern- 
ed, the matter is closed. Section 35 is in 
the nature of a penal provision and has far- 
reaching effects. Parties to a litigation, 
where such a controversy is raised, have to 
be circumspect and the party challenging 
the admissibility of the document has to be 
alert to see that the document is not admit- 
ted in evidence by the Court 
Once a document has been marked as an 
Exhibit in the case and the trial has pro- 
ceeded all along, on the footing that the 
document was an exhibit in the case and 
has been used by the parties in examina- 
tion and  cross-examination of their wit- 
nesses, section 36 of the Stamp Act comes 
into operation. Once a document has been 
admitted in evidence, as aforesaid, it is not 
open either to the trial Court itself or to 
a Court of appeal or revision, to go behind 
that order. Such an order is not one of 
those judicial orders which are liable to be 
reviewed or revised by the same Court or a 
Court of superior jurisdiction". 
In yet another case viz. Kashinatha v. Nar- 
singsat, the Supreme Court pointed out that 
when once a document is admitted in evidence 
by the trial Court, no question of admissibi- 
lity of that document can be raised at a later 
stage of the suit or in appeal. It would be 
appropriate to mention bere that Varadarajan, 
T., of this Court (as he then was), in 
Madiammal v. G. Chandrakantha?, following 
the abové decision of the Supreme Court, and 
other decisions, has held that it was not 
open to the respondent therein (aggrieved 
party) to challenge in the second appellate 
stage the admission of the document marked 
as Exhibit A-1 therein, even though the said 
document was inadmissible in evidence for 
want of stamps. 
8. A similar question arose in Rum Rattan 
v. Bajrang Lal*. In that case ihe Supreme 
Court held: 
1. (1962) 2 S.C.J. 597 : (1961) 3 S.C.R. 792: 
A.L.R. 1961 S. C. 1077 at 1084. 
2. (1976) 2 M.L.]J. 353 :89 L. W. 657: (1926) 
I.L.R.2 Mad. 354: A.I.R. 1977 Mad. 209. 
3. (1978 3 S.C.C. 236: А.Т.К. 1978 S. С. 1393. 
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*When the document was tendered in evi- 
dence by the plaintiff while in the witness 
box and objection having been raised by 
the defendants that the document was in- 
admissible in evidence as it was not duly 
stamped or for want of registration, it was 
obligatory upon the learned trial ‘Judge 
to apply his mind to the objection raised 
and to decide the objection in accordance 
with law. Tendency sometimes is to post- 
pone the decision to avoid interruption in 
the process of recording evidence and, 
therefore, `а very convenient device is 
resorted to, of marking the document in 
evidence subject to objection. This, how- 
ever, could not mean that the objection as 
to admissibility on the ground that the 
instrument is not duly stamped “is judi- 
cially decided; it is merely postponed. In 
such a situation at a later stage before the 
suit is finally disposed of, it would none 
the less be obligatory upon the Court to 
decidé the objection. If after applying 
its mind to the rival contentions, the trial 
Court admits a document in evidence, sec- 
tion 36 of the Stamp Act would come into 
play and such admission cannot be called 
in question at any stage of the same suit 
or proceeding on the ground that the instru- 
ment has not been duly stamped". 


Relying on the dicta laid down in the above- 
cited decisions, particularly the decisions of 
the Supreme Court, the learned Advocate- 
General strenuously and vehemently contends 
that if a document, the admission of which is 
under challenge on the ground that it is not 
validly stamped or registered, is admitted, the 
said admission would become final affecting 
the rights and liabilities of the aggrieved party 
and therefore the aggrieved party has got a 
right to question the said order admitting 
the document passed by the trial Court, by 
filing an appeal, and if unsuccessful in the 
said appeal, by preferring a revision as 
against the same. In this connection, the 
learned Advocate-General drew the attention 
of this Court to Raghunath v. Seetharama’, 
in which a question arose whether a revision 
should be.-preferred without delay as against 
an order admitting a doctiment overruling the 








1. A.L.R 1972 Mys. 344. 


objection raised under the provisions of the 
Stamp Act, or whether it could be kept for 
adjudication at a later stage. The Mysore 
High Court, after having referred to the deci- 
sion in Jeverchand’s case, held that the order 
deciding a question arising under the 
Stamp Act, has to be challenged without 
delay in revision and cannot be kept for 
adjudication at a later stage and that if such 


steps are not taken, it cannot be taken at a 
later stage. 


Then, the learned Advocate-General would 
submit that in view of the position of law 
settled as above, the judgment of the appel- 
late authority in H.R.A. No, 206 of 1981, 
filed against the order M.P. No. 59 of 1981, 
rejecting the contention of the learned counsel 
appearing for the tenant (appellant herein) 
that the decision in Central Bank of India v. 
Gokalchand?, does not bar appeals being 
directed against the order admitting an instru- 


ment in an interlocutory application, and 
holding :— А 


"the remedy open to the party, whose 
rights and liabilities are said to be affected. 
in view of the contravention of the provi- 
sions of the Stamp Act and Registration 
Act, are only after the passing of the final 
order by the Rent Controller and not as and 
when the order is passed since the passing 
of such an order has been described by the 
supreme Court as a procedural one". 


and consequently dismissing the appeal, is 
erroneous. ‘According to him, the observa- 
tion made. by the Supreme Court in the 
Central Bank's case?, cannot be applicable to 
the facts of the present case, for the following 
reasons: 


(1) The admission of the document over- 
ruling the objection of a party that the docu- 
ment is not admissible for want of valid 
stamp and registration, should be construed 
as a final order affecting the rights and 
liabilities of the party aggrieved. The 
principle enunciated in the Central Bank’s 
case?, is only with reference to the inter- 
locutory orders which do not affect the 
rights and liabilities of the parties. 
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(2) The lower appellate Court has mis- 
directed itself in drawing its conclusion 
based on a passing observation (obiter) 
made by the Supreme Court by way of 
illustration stating that the admissibility of a 
document also would come within the pur- 
view of interlocutory orders passed 
on applications filed under sections 36 and 
37 of the Delhi Rent Control Act of 1958. 
According to the learned Advocate-General, 
the said remark passed by the Supreme 
Court in that case, though undoubtedly 
would be entitled to great weight, was not 
one passed in deciding the issue before it, 
but was only casual, made while enumerat- 
ing illustrations for interlocutory orders in 
general, without actually deciding the posi- 
tion of law relating to the admission of a 
document like the one in the present case. 


He would seek to draw inspiration for the 
second submission from an observation made 
by the Supreme Court in A. D. M. Jabalpur 
v. S. Shukla, which reiterates the view 
expressed by the Supreme Court in H. H. 
Maharajadhiraja Madhav Rao Jiwaji Rao 
Scindia Bahadur v. Union of Indic. The 
observation reads thus: 


“An obiter cannot take the place of the 
ratio, Judges are not oracles. Those 
observations do not therefore have any 
binding effect and they cannot be regarded 
as conclusive on the point. Moreover, it 
must be remembered that when we are 
considering the observations of a high judi- 
cial authority like this ‘Court, the greatest 
possible care must be taken to relate the 
observations of a Judge to the precise issues 
before him and to confine such observa- 
tions, even though expressed in broad terms, 
to the general compass of the question be- 
fore him, unless he makes it clear that he 
intended his remarks to have a wider ambit. 
It is not possible for Judges always to 
express their judgments so as to ex- 
exclude entirely the risk that in some 
subsequent case their language may be mis- 
applied and any attempt at such perfection 
of expression can only lead to the oppo- 
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site result of uncertainty and even obscu- 
rity as regards the case on hand. 


(3) As pointed out by the Supreme Court 
in Mattulal v. Radhalah, the décision of 
the Supreme Court rendered in Javerchand's 
case, by a Bench consisting of four learned 
Judges must be preferred to the one ren- 
dered by a smaller Bench consisting of 
three learned Judges in Central Bank's case. 


(4) Whilst Javerchand's case, isa direct 
authority on the question of admissibility 
of a document subject to a challenge under 
the provisions of the Stamp Act, the deci- 
sion, in Central Bank's case, is only an 
obiter. 


9. On the above reasonings it was submitted 
that the decision in Central Bank's case?, can- 
not be availed of in the case on hand and hence 
the finding of the appellate authority that the 
interlocutory order passed by the Rent Con- 
troller in M.P. No. 59 of 1981 is only a 
procedural one and as such no appeal would 
lie and the aggrieved party can canvass the 
correctness of the said order only if he hap- 
pens to agitate the final order by way of an 
appeal, should be vacated. І see great force 
in the above submissions made by the learned 
Advocate-General Accordingly, in view of 
the authoritative enunciation of law laid down 
in the various decisions cited above, I hold 
that the impugned order passed by the Rent 
Controller on the question of admissibility of 
the documents in question is an appealable 
one, since it affects the rights and liabilities 
of the aggrieved party. 

10. Thus, coming to the next question, this 
Court has to determine whether the three 
documents sought to be admitted in evidence 
create a present demise and thereby neces- 
sarily require registration. 

11. The three documents sought to be admit- 
ted are described as deeds of ‘agreement to 
lease’. They are dated 13th March, 1969, 
16th February, 1970 and 2nd June, 1972, res- 
pectively. They are all unregistered docu- 
ments. Under all these documents advance 
amounts of Rs. 1,300, Rs. 1,200 and Rs. 15,000 
respectively have been paid and received as 
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Security deposits. In all the documents, it 
has been recited that the lessor (landlord) 
shall deliver possession of the schedule-men- 
tioned properties on or before the dates men- 
tioned in each of them viz., 4th May, 1969 
under the first document dated 15th March, 
1969, 31st March, 1970; under the document 
‘dated 16th February, 1970 and 31st August, 
1972, under the document dated 2nd Iune, 
1972. 1t is also further recited in all all the 
‘three documents that a regular registered lease 
agreement shall be executed by the lessee with- 
in three months from the date of delivery of 
possession at the cost of the lessee. 


12. Whilst the tenant would submit that all 
the three documents contain all the terms and 
conditions of a regular lease, creating a pre- 
‘sent demise, the submission of the landlady 
is that no present demise is created 
under these documents and as such they do 
not require registration. І shall discuss about 
those rival contentions relating to the nature 
‘of the demise created by these three instru- 
ments, after referring to the finding of the 
Rent Controller · and that of the appellate 
'autbority. | 


13. The Rent Controller, for the discussion 
made in his judgment, has given the following 
finding as to the nature of the demise created 
by these instruments: 


“A perusal of these documents shows that 
they are agreements to lease and it is clear 
that no present demise is created under the 
said instruments. They state specifically that 
delivery of possession shall take place in 
future and a regular lease deed should be 
executed within three months from the date 
of the delivery of possession by the lessor. 
Tt is also clearly stated that in the event of 
the lessee failing to take delivery of the 
possession on or before a particular date, 
‘the lessee shall forfeit the security amount. 
Therefore, these documents are only agree- 
‘ments to lease ..... vai. І is clear from 
*he documents that no present demise was 
created. Under the said documents the 
demise was intended to be.created only long 
‘subsequent to the execution of these docu- 
ments. Hence, T feel that the documents 
mentioned above do not come within the 
-purview of section 17 (7) of the Registration 
Act ‘Therefore, if is clear from 
the above tliat the documents in question 
should be looked into fo “ascertin the 
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intention of the parties and also its 
terms and conditions. The documents re- 
ferred to herein create interest in future 
and not in present with a contingency that 
the lease may or may not take place. Such 
being the case, they are documents of 
agreements to lease and not leases proper 
or documents which create leases at present. 
Hence, from the decisions referred to above 
which is in point, I have no hesitation in 
rejecting the contention of the petitioner". 


The learned Rent Controller, for arriving at 
the above conclusion, has relied upon the 
decision іп Hemartakumari v. Midnapur 
Zamindari Company, in which the Privy 
Council has held that an agreement for lease 
must relate to some document that creates a 
presenf and immediate interest in the land 
and that an agreement that upon the happen- 
ing ofa contingent event at a date which is 
indeterminate and might Ье far distant a 
lease would be granted, does not satisfy the 
meaning of an 'agreement for a lease'. 


14. He has also relied upon Rangaiya Bagha- 
vathar v. Keshava Bhagavathar? . 


15. In the memorandum of appeal filed be- 
fore the appellate authority, challenging the 
order of the Rent Controller, the appellant- 
tenant had taken a series of contentions to 
substantiate his case that the three documents 
do really create a present demise and that the 
Rent Controller has misinterpreted the docu- 
ments and rendered his findings without going 
through certain important judicial pronounce- 
ments which are referred to in the memoran- 
dum of grounds. 


16. The appellate authority, in paragraph 11 
of his judgment in H.R.A. No. 206 of 
1981, has referred to the decision of the 
Privy Council in Hemantakumari,s case*, and 
has come to the following conclusion without 
making much discussion on this point. The 
conclusion reads tlius :— 


“A scrutiny of those impugned documents 
would show that there was no dispute with 





“1. (1919) 46 Т.А. 240: [37 M.L.J. 525: 11 L.W. 
301: A.I.R. 1919 P.C. 79. 

2. (1971) 2 M.L.J. 387: 84 L.W. 702: A.LR. 
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regard to the rate of rent, commencement 
of the tenancy, description of the property 
and period of tenancy, which are all neces- 
sary to satisfy to hold the document as lease 
agreement. If the documents are approach- 
ed with that object, it would appear that 
they are inadmissible for want of registra- 
tion", 


Even though the appellate authority has dis- 
missed the appeal for various reasons record- 
ed in the judgment, it has set aside the find- 
ing of the trial Court that no registration is 
necessary as the documents do not create a 
present demise, and has held that they are 
inadmissible in evidence for want of registra- 
tion as mentioned above. Indeed, the appel- 
late authority has not even referred to some of 
the leading decisions cited by the appellant- 
tenant in the memorandum of appeal, but has 
suddenly jumped to the above conclusion 
without any discussion. The learned Advo- 
cate-General would however, attempt to sus- 
tain the finding. Mr. Biksheswaran, learned 
counsel appearing for the respondent-landlord 
would contend that this finding of the lower 
appellate Court is ^ erroneous and unsus- 
tainable and therefore it has become neces- 
sary for this Court in this revision to examine 
whether the above conclusion of the lower 
appellate Court, as regards the nature of the 
demise created by these three documents, can 
be legally sustained, 


17. In the reply affidavit filed by the tenant 
in M.P. No. 59 of 1981, certain special 
features appearing in the document are 
enumerated for the purpose of showing that 
these documents are agreements creating pre- 
sent and immediate interest in the properties 
metioned in the schedule to each of the docu- 
ments. ‘They are: 


(а) Even though all the three documents 
have been termed as agreement to Jease, 
yet they contain all the terms and condi- 
tions which are normally found in any lease 
agreement. . 


(b) In the document. dated 15th March, 
1969, an advance sum of Rs. 1,300 was 
paid at the time of the execution of the 
said document and similarly in the other 
two documents. 
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(c) In all the three documents, specific 
reference has been made that the building 
in question which was to be demised had 
already come into existence. 


(d) In all the documents, the description 
of the property demised had been stated in 
the schedule and also the rate of rent, the 
user of the property, etc. 


(е) It is an admitted case that all the three 
documents were acted upon and possession 
handed over to the tenant in furtherance to 
these three documents on the due and respec- 
tive specified dates. Under the first docu- 
ment dated 15th March, 1969, possession was 
specified to be given on 4th May, 1969, in 
the second document dated 16th February, 
1970, possession was specified to be given 
on 315 March, 1970, and under the third 
document dated 2nd June, 1972, possession 
was specified to be given on 31st August, 
1972. 


(f) In all the three documents, it has been 
uniformly stated that a regular registered 
lease would be prepared, executed and 
.Tecistered but the same was never done. 
The same was not complained of til a 
lawyer's notice was issued on 31st October. 
1979, after a lapse of 10 years which would 
clearly indicate that the parties were never 
serious or anxious to have a regular regis- 
tered document of lease. If the landlord 
was very particular about the regular regis- 
tered lease deed, he would have insisted on 
the same after the first document and at 
.any rate before the execution of the 2nd. 
3rd and 4th documents. 


(9) There are no uncertainties or con- 
tingencies mentioned in any of the three 
documents and the terms and conditions 
are clear and specific. 


(А) A thorough reading of all the three 
documents would indicate that they did 
not belong to the 2nd category of agree- 
ment to lease and there was no doubt or 
uncertainty envisaged. It was never the 
intention of the parties that only on the 
execution of a regular registered lease deed 
possession should be handed over. For all 
practical purposes, the documents referred 
to above were treated as regular lease". 


In addition to the above special features 


' enumerated in the replication, the learned 
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Advocate-General would add that the parties 
were fully conscious and alive to all the vari- 
ous terms and conditions of the three docu- 
ments and treated the same as lease deeds in 
which there are absolutely no -uncertainties or 
contingencies involved and which contain in 
clear and specific terms, particulars like the 
tate of rent, the period of lease, payment of 
taxes, purpose of letting out and the portions 
let out etc., and as such those documents 
do create present demise and require registra- 
tion and also require to be duly stamped. 

18. Section 17 of the ‘Registration Асі 
enumerates the documents which require 
compulsory registration. Clause (d) of sec- 
tion 17 (1) states that leases of immovable 
property from year to year or for any term 
exceeding one year or reserving an yearly 
rent shall be registered. Section 49 (c) of 
the Registration Act,.states that no document 
required by section 17 or by any provisions 
of the Transfer of Property Act, to be regis- 
tered shall be received as evidence of any 
transaction affecting such property or con- 
cerning such property unless it has been regis- 
tered. Of course, this is subject to the pro- 
viso under which a document could be receiv- 
led in evidence for any collateral transaction. 
Section 2 (7) of the Registration Act, defines 
the term "lease" as including an agreement to 
lease. Article 35 of the Indian Stamp Act 
states that lease includes.an under-lease or 
sublease and any agreement to let 
or sub-let. ‘Section 35 of the Stamp Act, 
states that no instrument chargeable with duty 
shall be admitted in evidence for any purpose 
by any person having by law or consent of 
parties, authority to receive evidence, or shall 
e acted upon, registered or authenticated by 
any such person or by public officer, unless 
such instrument is duly stamped. ‘The sec- 
ion is subject to a proviso. Section 36 states 
that where an instrument has been admitted 
in evidence such admission shall not, except 
as provided in section 61, be called in ques- 
ion at any stage of the same suit for pro- 
ceeding on the ground that the instrument 
as not been duly stamped. 


19. In the present case, the deeds which 
are characterised as agreements to lease im- 
movable property, are for a period of five 
years, five years and ten years respectively. 
‘Therefore, we have to see whether these agree- 
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ments to-lease create a present and immediate 
interest requiring compulsory registration. A 
lease of immovable property is defined in sec- 
tion 105 of the Transfer of Property Act, as 
a transfer of a right to enjoy such property, 
made for a certain term, express or implied, 
or in perpetuity, in consideration of a price 
paid or promised, or of money, a share of 
crops, service, or any other thing of value, 
to be rendered periodically or on specified 
occasions, to the transferer by the transferee, 
who accepts the transfer on such terms. The 
test to determine whether an agreement falls 
within the definition of a lease is whether it 
has the effect of operating as an immediate 
demise of the property. 


20. ‘The authoritative judicial pronounce- 
ments have brought out ‘two categories of 
agreements to lease, viz.: (а) agreement which 
creates а present and immediate interest; and 
(b) agreement which creates a future interest; 
which is contingent and indeterminate. Docu- 
ments falling under category (b) do not attract 
the provisions of the Registration Act and 
the Stamp Act and only the agreements which 
fall under category (a), viz., documents creat- 
ing present and immediate interest require 
registration and to be duly stamped. 


21. The decision in Hemantakumari’s caset, 
is the leading decision оп the subject. The 
facts of that case are that the appellant therein 
filed two suits—Suit No. 72 of 1895 against 
the Government and Suit No. 73 of 1895 
against one Robert Watson and Company, 
for possession of certain land. The latter 
suit was compromised to the effect that the 
ownership of the appellant was recognised, 
but Robert Watson and Company were to 
retain possession on certain terms. On suc- 
cess of the former suit against the Govern- 
ment, the appellant agreed to grant a jote 
settlement of the land to Robert Watson and 
Company. The compromise was signed and 
decree followed. On the appellant succeeding 
against the Government in the former suit, 
she refused to honour the compromise decree 
and hence the proceedings were instituted to 
enforce specific performance of the said agree- 
ment, by the successor-in-interest of Robert, 





1. (1919) 46 ТА 240 : A.L.R. 1919 P.C. 79. 
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‘Watson and Company. The defence was 
that the compromise agreement was not regis- 
tered. Their Lordships of the Privy Council 
held as follows: 


“An ‘agreement for a lease’ which a lease 
is by the statute declared to include must, 
in their Lordships’; opinion, be a  docu- 
ment which effects an actual demise and 
operates as a lease. They think that 
Jenkins, C.J., in the cage of Panchanan 
Basu v. Chandi Charan', correctly stated 
the interpretation of section 17 in this res- 
pect. The present agreement is an agree- 
Tent that, upon the happening of a contin- 
gent event at a date which was indetermi- 
nate and, having regard to the slow pro- 
gress of Indian litigation, might be far dis- 
tant, a lease would be granted. Until the 

. happening of that event it was impossible 
to determine whether there would be any 
lease or not. Such an agreement does not, 
in their Lordships’ opinion, satisfy ^ the 
meaning of the phrase ‘agreement for a 
lease’, which in the context where it occurs 
and in the statute in which it is found 
must in their opinion relate to some docu- 
ment that creates a present and immediate 
interest in the land". 


Following the above decision, the Calcutta 
High Court in Ramjoo Mahomed v. Haridas 
Mullick and others, has observed: 


“Tt becomes necessary for the Court there- 
fore, to determine the meaning of the term 
‘present demise’. It is well-settled that whe- 
ther an agreement amounts to a present 
demise or not depends upon the intention 
of the parties, which has to be gathered 
from the language in which the agreement 
is couched”. 


In Maneklal Manilal, In re?, the Bombay 
High Court has pointed out that an agree- 
ment to lease must amount to an actual 
demise and not an agreement that in certain 
contingencies a lease will be granted. See 
Sultanali у. Tyeb*. Reliance was placed by 
the tenant, also on the decision of the Divi- 





910) I.L.R. 37 Qal. 808: 6 I.G. 443: 14 
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sion Bench of this Court in Mopurappa v. 
Ramaswamy, wherein the Bench held that 
the fact that the tenancy is to commence from 
a particular date does not prevent the agree- 
ment being one of present demise. For the 
same proposition the decisions in Richards 
v. Ahmedabad Municipality?; Balraj v. 
Mahadeo? and Manjit Singh v. J. P. Jarra- 
walla*, can be referred. 


22. The Supreme Court in Triveni Bai v. 
Smt. Lalabai®, on which much reliance has 
been placed by the tenant, while dealing with 
the question when an agreement to lease 


operates as present demise, has observed 
thus: 
“The heading of the document, though 


relevant, would not determine its character. 
It is true that an agreement would operate 
as a present demise although its terms may 
commence at a future date. Similarly it may 
amount to a present demise even though 
parties may contemplate to execute a more 
formal document in future. In consider- 
ing the effect of the document we must en- 
quire whether it contains unqualified and 
unconditional words of present demise and 
includes the essential terms of a lease. 
Generally if rent is made payable under an 
agreement from the date of its execution or 
other specified date, it may be said to create 
a present demise. Another relevant test is 
the intention to ‘deliver ^ prossession. 
If possession is given under an  agree- 
ment and other terms of tenancy have 
been set out, then the agreement can be 
{акеп to be an agreement to lease. ‘As in 
the construction of other documents, so in 
the construction of an agreement to lease, 
regard must be had to all the relevant and 
material terms, and an attempt must be 
made to reconcile the relevant terms if 
possible and not to treat any of them as 
idle surplusage® . 

23. A Full Bench of the Andhra Pradesh 

High Court in Sanyasi Raju v. Kamappadu', 

has observed as follows:— 
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' .*Tf the conditions of a contract to lease are 
` fully ascertained and if it is intended that 


the right to possession should vest in the 
lessee either immediately if the term is to 
commence at once or in future, if it is to 
come into operation subsequently, the instru- 
ment has to be regarded as a lease. ‘Such 
a lease takes effect from the date fixed for 
the commencement of the lease without the 
necessity of actual entry’. If, on the other 
hand, it is only an agreement binding one 
of the parties: to the agreement to lease 
and the other to accept it, it is only an 
executory contract since the legal relation- 
ship of landlord and tenant would not be 
created by and under the instrument. 
'Thus, the test is whether the agreement 
itself would confer a legal right or whether 
the execution of another instrument which 
gave a legal right was in the contempla- 
tion of the parties. Tt should be construed 
to be a lease if the present demise is to be 
inferred from the language employed. The 
fact that it contains a  stipulation for the 
execution of a formal document subse- 
quently would not make any difference if 
the covenants mentioned therein are to be- 
come binding at once. If, on the other 
. hand, the terms are not fully ascertained 
and some at least of the essential condi- 
tions are to be settled at a later stage even 
if the words used indicate a present demise, 
it would not be a lease as defined in sec- 
tion 2 (1). It is the dominant intention of 
` the parties that should be gathered from the 
' language in which the document is couched 
that should be the criterion in deciding 
` whether a particular instrument is an agree- 
. ment to lease or merely an agreement to 
grant a lease in future creating a right in a 
party to obtain a document under certain 
circumstances or on the happening of a 
certain contingency". 


24. Now, let me scrutinise the three docu- 
ment in question and see from the language 
deployed therein, whether the dominant inten- 
tion of the parties was to create an immediate 
and present demise or whether the documents 
were only.executory contracts to create a 
lease in future. 


25. Admittedly, possession of the property 
was not handed over to the tenant on the 
date of the execution of the documents, but 
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it was postponed to a later date, however, giv-- 
ing option to the tenant to take delivery, if 
he so chose, the condition being that he 
should do so on or before 4th May, 1969 
under the first document, on or before 31st 
‘March, 1970, under the second document and 
within 90 days under the third document, and 
that he should execute a regular registered 
agreement (in respect of each of the three 
leases) within three months from the date of 
his taking delivery of possession. ‘So far as 
the lessor is concerned, it is mentioned in the 
first two documents that he should deliver 
possession of the property to the tenant on or} 
before the dates within which the tenant who 
is given the option to take delivery of the 
property, and in the third instrument the 
lessor was obliged to deliver possession within 
nienty days, i.e., on or before 31st August, 
1972. On a close reading of the documents, 
it is clear that the demise was to commence 
only on the happening of the contingent 
event viz., the tenant taking delivery of! 
possesion at his option at a future date asf 
provided. in the document and the lessor 
handing over possession, and thus the above 
contingent event was indeterminate. It 
was impossible on the dates of the execution | 
of the above three documents to determine 
whether there could be a lease or not as it 
was contemplated to depend upon certain con- 
ditions. Therefore, it cannot be said that the 
agreement to lease were to operate as a pre- 
sent demise commencing immediately or on a 
specified and determined date, leaving only 
the execution of a formal lease agreement at 
a future date. It is unambiguous and clear 
from the recitals in the three documents them- 
selves that the parties had contemplated a 
failure of the contingency of the tenant taking 
delivery of possession of the property or his 
executing a registered lease agreement within 
the time specified in the documents. As 
pointed out by the Privy Council in Heman- 
thakumari’s case, until the happening of that 
event of the lessee taking delivery of posses- 
sion of the property, it was impossible to 
determine whether there would be any lease 
or not. This possibility of the failure 
of the contingencies had necessitated the 
parties to incorporate a default clause in 
the agreements themselves, which clause reads : 
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“Tf the lessee fails to take delivery of pos- 
session on or before ........ or to execute 
a regular lease agreement at his cost within 

, three months from the date of taking pos- 

- session of the schedule mentioned property 
at his cost, the lessee shall forfeit the secu- 
rity amount and the lessor be entitled to 
terminate this agreement of the lease of the 
schedule mentioned property after giving 
15 days notice........ M" 


As a matter of fact, the parties also seem to 
have understood by the documents that a 
demise in respect of the properties mentioned 
in the document should commence only at a 
future date. This is clear from the special 
feature (s) mentioned in paragraph 3 of the 
reply statement filed on behalf of the lessee 
in H.R.C. No. 1584 of 1980, which I have 
already extracted supra. Under that clause 
the tenant states that it was understood that 
possession was specified to be given on 4th 
May, 1969, under the first document dated 
15th March, 1969 on 31st March, 1970, under 
the second document dated 16th February, 
1970 and on 31st August, 1972, under the 
third document dated 2nd June, 1972, despite 
the fact that the recital is to the effect that 
possession had to be given on or before the 
specified date. Admittedly no regular regis- 
tered lease deed was prepared, executed or 
registered. 


26. No rent has been paid by the tenant, 
though each of the documents provides the 
rate of rent to be paid from date of taking 
possession of the property. However, in 
pursuance of the impugned documents, a sum 
of Rs. 1,300 under the first instrument, a sum 
of Rs. 1,200 under the second document and 
a sum of Rs. 15,000 under the third docu- 
ment, have been paid by the tenant only as a 
security for the due performance of the obli- 
gation on his part, as mentioned above, under 
the impugned instruments and for the proper 
and full compliance with the covenants con- 
tained therein after taking. delivery of posses- 
sion of the property, which security amounts 
were liable to be forfeited on the tenant fail- 
ing to comply with the conditions contained 
in each of.the documents. The contention of 
the tenant, as seen from special feature (5) in 
paragraph 3 of his reply statement, that above- 
said amounts were taken as advance at the 
time of the execution of the said documents, 
м Lj—40 
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is wholly incorrect and cannot be countenanc- 


27. The most important thing to be noticed 
is that there is а specific clause in the second 
and third instruments, which spells out that 
the parties never intended to transfer, under 
the documents, any right in favour of the 
transferee viz., the lessee, to enjoy the pro- 
perty as a lessee as contemplated under sec- 
tion 105 of the "Transfer of Property Act. 
н above clause in the two documents reads 
thus: 


"This agreement is executed only to bind 
the parties as an agreement for lease and 
not intended to transfer any right over the 
immovable property .............. 2. 


From the above clause one can safely arrive 
at the conclusion that the parties have made 
it clear in unambiguous and clear language 
that they never intended that any right over 
the schedule mentioned property should be 
transferred under the said documents them- 
selves in favour of the lessee, but that they 
had only treated the documents as binding 
them to fulfil the obligations on their part 
as contemplated therein. The impugned 
documents are thus only executory in nature. 
The judgments relied upon by the learned 
Advocate-General in support of his contention 
that although the lease term was to commence 
at a future date and a formal document was 
to be executed engrafting all the conditions 
agreed upon, nevertheless these documents 
have. asi ocne ree a matter of 
fact created a present demise, cannot be of 
any help to him in the present case. 


28. In Ramjoo Mahomed у. Haridas Mul- 
lick and others", cited by the learned Advocate- 
General the facts were that the plaintiff was 
in possession of premises at all material times, 
both before and after the two letters which 
were alleged to be agreements to lease. In 
that case, it has been observed by the Calcutta 
High Court while determining the meaning of 
the term "present demise", that "whether an 
agreement amounts to a present demise or 
not depends upon the intention of the par- 
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ties, which is to be gathered from the lan- 
guage in which the agreement is couched". 
It was only having regard to the facts and 
«ircumstances of that case and the language 
deployed in the documents, the learned Judge 
concluded that the parties intended that the 
two lease deeds should transfer to the plain- 
tiff an immediate interest in the premises and 
that if formal leases were to be executed, the 
further documents should be settled on the 
terms set out in the plaintiff's letter and would 
only be executed by way of further assurances 
and hence the two letters not having been 
registered, were inadmissible by reason of 
the provisions of section 49 of the Registra- 
tion Act. 


29. In the present case, as pointed out by 
me above, possession was not taken by the 
lessee at the time of the execution of the 
documents in question and it was left open 
to him to take delivery of possession or not 
and only on his so taking delivery, an inte- 
rest was to commence under 
documents. Hence, the principle laid down 
in the above Calcutta decision are not help- 
ful to the appellant. 


30. Very much reliance was placed by the 
Advocate-General on the decision in Mopu- 
rappa's case*. In that case, the facts were as 
follows. Моригарра, the appellant, pur- 
chased the property in question on 5th Sep- 
tember, 1930. The respondent was then in pos- 
session of the property from the vendor under 
a tenancy, which was to end on 30th Septem- 
ber, 1931. On 14th July, 1931, the respon- 
dent entered into an oral agreement in ques- 
tion, according to which the appellant agreed 
to give the respondent a three years' lease at 
а rental of Rs. 315 per month and the lease 
was prepared sometime in August, 1931, and 
on the same date, an advance of two months' 
rent was paid. Later, on a draft lease deed 
was prepared sometime in August, 1931, and 
sent it to, the respondent for approval. The 
respondent refused to execute the lease deed. 
When a question arose whether the oral agree- 
ment for a lease for three years amounted to 
a lease necessitating registration, a Bench of 
this Court held that necessitated a registered 
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document having regard to the fact that all 
terms and details.had been settled by the parties 
and only the preparation of a formal lease 
deed remained to done. The learned Judges, 
taking into consideration two important cir- 
cumstances, viz., that the respondent was 
already in possession on the date of the oral 
agreement and һай also paid two  months' 
rent as advance on the same day of the agree- 
ment, held that there was a concluded agree- 
ment despite the fact that a formal document 
was to be executed in future. "Therefore, the 
principle laid down in that decision cannot be 
availed of by the revision-petitioner in the pre- 
sent case. 


31. In Bechardas v. Ahmedabad Munici- 
pality*, possession of the property was given 
to the lessee under an agreement on 1st April, 
1934, and from that date the parties acted 
exactly as though the tenancy was in force. 
The Municipality wrote a letter to Bechardas, 
the lessee, asking him to pay the money for 
the registered deed. It was contended on 
behalf of the respondent that there was no 
actual demise and that no immediate interest 
in the property was created and that the inten- 
tion of the parties was that a formal lease 
should be executed and registered, and there- 
fore, until that was done, there was nothing 
which could be called an agrement to lease. 
Rejecting this argument, it was held that there 
was a present demise in the said case and that 
the document required registration. As point- 
ed out above, possesion had been given to the 
lessee and what remained to be done was only 
the execution of a formal deed. The plain- 
tiff therein had taken the property on Jease 
by public auction. In the present case, whe- 
ther there would be an actual lease or not was 
left to the option of the lessee and therefore 
the decision in Bachardas caset, is not helpful 
to the revision-petitioner. 


32. In Trivenibai v. Lilabai?, which was 
strongly relied upon by the petitioner, it has 
been observed that while construing an agree- 
ment to lease, regard must be had to all the 
relevant and material terms and an attempt 
must be made to reconcile the relevant terms, 


1. A.I.R. 1941 Bom. 746. 
2. 1959 S.G.J. 594: А.Т.К. 1959 S.C. 620. 
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if possible, and not to treat any of Шеш аѕ 
idle surplusage. If we examine the docu- 
ments on hand in the present case, itis un- 
equivocally clear from the specific recitals in 
the second and tbird documents that the par- 
ties had not intended to bring about any 
unqualified and unconditional transfer of any 
right over the property agreed to be leased 
out, either immediately or on any other speci- 
fied or ascertained date. On the other hand, 
the transfer was to take place dependent upon 
the option to be exercised by the lessee. 
Hence, though the agreements contemplated 
that possession should be given in future and 
contained other terms of tenancy, all {һе above 
terms are subject to the option to be exercised 
by the lessee. Therefore, the principles laid 
down in Trivenibai’s case’, cannot go in aid 
of the case of the petitioner in view of the 
option given to the lessee in this case. 


33. ‘As there are series of judicial authorita- 
tive pronouncements holding that the inten- 
tion of the parties as declared by words of 
the instrument in question must govern tbe 
construction in finding out whether the instru- 
ment imports a present and immediate demise, 
the Court must endeavour to discover the 
intention of the parties from the contends 
of the instrument and if in such an enquiry 
the Court finds that the paramount intention 
of the parties was not to create an immediate 
and present demise, then the instrument needs 
no registration. 


34. In my view, the documents with which 
we have to deal are not similar to those which 
were in question in the decisions relied upon 
by the petitioner. So the contention of tbe 
learned Advocate-General that the documents 
constitute a present demise of the property 
and that the condition that a formal lease 
was to be thereafter drawn up and executed 
"was only in the nature of a further assurance, 
has to fail. 


35. The so-called special features enumerat- 
ed by the tenant in his replication which I 
have extracted in extenso, in fact do not make 
out a case in favour of the tenant, for the 
reasons given above. As repeatedly pointed 
out by me supra, in the present case there is 
a clear indication in all the three documents 


1. 1959 S.G.J. 594: A.I.R. 1959 S.G 32) 
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sought to be introduced that the parties did 
not intend to transfer- a right to enjoy the 
property in favour of the lessee and to create 
a present and immediate demise. 


36. For all the reasons stated above, I hold| 
that the three documents in question do not| 
require to be registered as per the provisions 
of section 17 (d) of the Registration Act, and 
consequently cannot be said to bs inadmissi- 
ble in evidence under the provisions of sec- 
tiom 49 of the said Act and they are also not 
chargeable with stamp duty as required by 
Article 35 of the Stamp Act. 


37. Inthe result, therefore, I set aside the 
finding of the appellate authority that the 
documents to create a present demise, but 
restore the finding of the Rent Controller that 
they do not create a present and immediate 
demise. ‘The Rent Controller and the appel- 
late authority have concurrently found that 
these documents could be received in 
evidence for collateral purposes. Much argu- 
ment, was advanced by both the counsel on 
the scope of the admissibility or otherwise 
of these documents as evidence of tbe colla- 
teral transaction and both of them took me 
through a series of decisions. Since I have 
given a finding that these documents do not 
require to be registered under section 17 of 
the Registration Act, there is no need for 
examination whether the documents should be 
admitted as evidence of any collateral trans- 
action as envisaged under the proviso to sec- 
tion 49 of the said Act. 


38. Accordingly, the order of the appellate 
authority affirming the dismissal of M.P. 
No. 59 of 1981, and directing the admission 
of the three documents in question by the 
Rent Controller, is confirmed, though not for 
the reasons set out by him, but for the reasons 
assigned by me. Consequently, this revision 
petition is dismissed. The Rent Controller is 
directed to expedite the hearing of this case 
and dispose it of according to law. No 
costs. 


R.S. Petition dismissed . 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—V. Sethuraman, J. 


Abdul Jabbar Appellant* 
V. 

Abdul Muthaliff and others 

| Respondents. 


Indian Contract Act (IX of 1872), section 23 
—Suit for declaration —Rice mill —Establish- 
ed with funds sent by plaintiff from Malaya 
to India—Defendants, brothers of the plain- 
tiff, claiming rights in the Rice Mill —Defence 
of remittances being: illegal and in contraven- 
tion of Foreign Exchange Regulation Act— 
Suit decreed—Appeal by defendants dismissed 
—Second appeal—PlaintifPs suit not relying 
on the illegality and therefore held competent. 


In or about 1952, the plaintiff went to 
Malaya and between 1962 and 1971 he sent 
monies through individuals ` returning from 
Malaya to India to his brothers who pur- 
chased a site and established a rice mill with 
the funds. On his return from Malaya, the 


plaintiff found that his brothers claimed rights. 


in the rice mill and therefore filed a suit for 
declaration of his ownership. The suit was 
decreed. The defendants filed an appeal 
which was dismissed. ‘The first defendant 
filed a second appeal to the High Court and 
contended that the plaintiff sent monies from 
Malaya through unofficial channels contrary 
to the provisions of the Foreign Exchange 
Regulation ‘Act and that the suit cannot lie 
for recovery of illegal remittances. 


Feld, the plaintiff has not relied on his illega- 
lity in order to make out his claim. He has 
provided the necessary funds for the construc- 
tion of the property and his stand in this be- 
half has been upheld by both the Courts be- 
low. There is no question of any illegality 
or anything opposed to public policy involved 
in the actual suit that was filed by the plain- 
tiff here. [Para. 14.] 


Cases referred to:— 


Holman v. Johnson, (1775) 1 Cowp. 341; 
Potharnarmal Chetty y. Muniandi Servai, 
(1908) L.R. 35 I.A. 98: 18 M.L.J. 277: 
I.L.R. 35 Cal. 551; Bowmakers v. Barnot 
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Instruments, (1945) 1 К. B. 65; Waman 
Shriniwas Kimi v. Ratilal Bhagwandas and 
Company, (1959) 2 S. C. R. (Sapp.) 217: 
1959 S.C.J. 635: A. I. R. 1959 S.C. 689; 
Sayan Singh v. Sardara Ali, (1960) A.C. 
167; Scarfo v. Morgan, (1838) 4 М. & W. 
270; A. R. P. L. Palaniappa Chettiar v. 
P. L. 4. A. Arunasalam Chettiar, (1962) 
A. C. 294; Smt. Suresailabalini Debi ү. 
Phanindra Mohan Majumdar, (1965) 1 
S.C.R. 861: (1965) 1І.Т.7. 526: (1965) 
l S.C.J. 583: A.I.R. 1965 S. C. 1364; 
Sita Kam v. Radhabai, (1968) 1 S.C.R. 
805:.(1968) 2 S.C.J. 231: A.I.R. 1968 


Appeal against the decree dated 28th Febru- 
ary, 1977 of the District Court, Pudukkottai 
in Appeal Suit No. 302 of 1974, preferred 
against thé decree of the Court of the Subordi- 
nate Judge, Pudukkottai in Original Suit 
No. 64 of 1972, dated 21st November, 1973. 


N. R. Chandran, for Appellant. 


T. R. Rajagopalan and S. Navaneetha- 
krishnan, for Respondents. 


The Court delivered the following 


JupcMEentT.—This second appeal has beer 
filéd by the first defendant in O.S. No. 64 
of 1972 in the Court of the Subordinate Judge 
of Pudukkottai. The plaintiff filed the above 
suit for a declaration that he is the absolute 
owner of a rice mill known as “Muthalif Rice 
Mill” and for a permanent injunction restrain- 
ing the defendants from interfering with his 
possession and enjoyment. There are three 
defendants, who are the brothers of the plain- 
tiff. According to the plaintiff, his father, 
had some lands and a house, sold them and 
settled down in a village called Kulamangalam 
їп or about 1941. He was not able to make 
both ends meet and the plaintiff left for 
Kulalampur in or about 1952. ‘The case 
of the plaintiff was that between 1962 and 
1966 he had sent about. Rs. 24,000 and be- 
tween 1966 and 1971 further amounts totalling 
Rs. 24,000 and that the remittances were 
subject to the understanding that the monies 
belonged to the plaintiff and that they had 
to be used for his benefit. It was stated by 
the plaintiff that with the help of such funds 
the site over which the suit rice mill stands 
was purchased and the building for the rice 
mill was also constructed and the rice mill 
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was installed therein. The plaintiff had the 
licence issued in his name and was in posses- 
sion and enjoyment of the rice mill since 
July, 1972. ‘As the first defendant entered 
the mill without the knowledge of the plain- 
tiff and removed the account books efc., the 
plaintiff has come forward with the present 


suit for declaration and injunction as men- 


tioned above. 


2. The defendants in their written state- 
ment pointed out that the remittances were 
to be utilised for the benefit of the whole 
family, that the mill was never intended to 
belong exclusively to the plaintiff and that 
the plaintiff had, in the presence of respec- 
table members, accepted in writing the joint 
title of all the four brothers. According to 
the first defendant, he was dispossessed only 
after the plaintiff obtained an order of interim 
injunction in the suit and he had not remov- 
ed any account books etc., as alleged. 


3. The learned Subordinate Judge, who 
tried the suit, decreed it and the defendants 
took the matter on appeal, which was heard 
by the District Judge of Pudukkottai. Consi- 
dering the evidence, the appellate Court was 
of the view that the case of the defendants 
that the mill should be treated and enjoyed 
as the common property was totally false and 
cannot be upheld. The decree passed by the 
- trial Court was, therefore, confirmed. The 
first defendant alone has filed the present 
second appeal, defendants 2 and 3 being im- 
pleaded as pro froma parties. 


4. At the time of the admission of this 
second appeal, the following questions were 
formulated for decision: 


1. Whether the plaintiff violated the pro- 
visions of sections 8 and 9 of the Foreign 
Exchange Regulation Act in  remitting 
moneys from  Malayasia to this country 
and if so whether his claim to the suit pro- 
perty said to have been acquired from ouf 
of those funds could be enforced; and 


2. Whether the transaction pleaded by the 
plaintiff is against public policy? 


5. A perusal of the written statement will 
show that the remittances by the plaintiff 
were admitted and that the only other case 
was that the rice mill was sef up not only 
with the funds remitted by the plaintiff, but 
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also with the earnings of the other members 
of the family. In the written statement, as 
drafted, it was not stated that there were any 
remittances through illegal means. How- 
ever, the case appears to have proceeded even 
in the trial Court, on the basis that the remit- 
tances were sent neither through Banks nor 
through post, but only through individuals 


- . Teturning to India from Malaya. ‘There 


were no account books to show whether the 
defendants had their own personal earnings 
in India and how the monies were remitted 
by the plaintiff. In the absence of any 
documentary evidence, the case had to 
be decided only on the basis of the oral and 
circumstantial evidence. There were several 
letters, marked as Exhibits A-3 to А-11, 
which have been considered by the Court be- 
low and from which an inference has been 
drawn that there was no possibility that the 
rice mill could have been constructed with the 
earnings in India, In other words, the find- 
ing is that the defendants could not have had 
any savings. ‘As far as the remittances from 
abroad were concerned, Exhibits A-4 to A-8 
have been referred to as Showing that the 
plaintiff had been sending fairly large amounts 
for the purpose of purchase of the site for the 
rice mill as well as the construction of the 
building and purchase of the machinery. The 
licence for the rice mill was obtained by the 
first defendant in his own name and from 
Exhibit A-12, which is a letter written by one 
Sulthan, who is the brother-in-law of the 
second defendant, it is seen that the said 
Sulthan had found fault with the first defen- 
dant in obtaining the licence in his own name 
and that the first defendant had even then 
promised that the licence would be transfer- 
red in {Не name of the plaintiff as soon as he 
returned to India. The plaintiff was told 
that he need not have any apprehension on 
that score and requested him to arrange for 
remittances to discharge the amounts already 


due towards the construction and also to meet 
the further expenses 


6. On the other Hand, tlie defendants had 
relied on Exhibits B-3 to B-5 and also Exhi- 
bits B-20 to B-22 to prove that they had been 
borrowing monies for the purchase of the cons- 
truction. But these transaction showed that 
the defendants were hard pressed even to raise 
small amounts and from Exhibit B-20 an infe- 
rence had been drawn by tlie Court below 
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that the loan had been borrowed only for 
meeting the family expenses and not for any 
investment. These exhibits have been consi- 
dered as not supporting the case of the de- 
fendants that they had invested funds of their 
own. ‘Thus, it is clear from the findings of 
the Court below that the plaintiff alone had 
been financing the construction of the rice 
mill. It is only on the basis of the admitted 
position that the monies were not sent through 
Banks or recognised channels, but only through 
individuals returning to India from -Malaya, 
that the present case of the first defendant 
that these remittances are illegal is built up. 
It is significant to note that there was no 
pleading on this aspect and there was no 
evidence. legality of remittances cannot be 
presumed. It has to be established as а 
fact by the person alleging it. There was 
not even an allegation on this aspect. There 
was no issue and there was по evidence. 
Even assuming that those deficiencies have to 
be ignored and that the matter has to be 
considered in the light of the remittances 
being through non-official channels, the ques- 
tion is whether the plaintiff is disabled from 
filing the present suit. 


Section 23 of the Indian Contract Act runs as 
follows :— 


“The consideration or object of an agree- 
ment is lawful unless— 


it is forbidden by law; ог is of such a 
nature that, if permitted, it would defeat the 
provisions of any law; or 


is fraudulent; or 


involves or implies injury to the person or 
property of another; or the Court regards 
it as immoral, or opposed to public policy. 
In each of these cases, the consideration or 
object of an agreement is said to be unlaw- 
ful Every agreement of which the object 
or consideration is unlawful, is void”. 


7. The contention of Mr. N. К, Chandran, 
learned counsel for the appellant was that 
the object of the agreement was unlawful in 
the present case because remittances through 
unofficial channels were forbidden by law or 
at any rate the object of an agreement . was 
opposed to, public policy ‘because the remit- 
tances through unofficiàl channels were con- 
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trary to the provisions of, the Foreign Ex- 
change Regulation Act. According to him, 
it would follow that if the consideration of an 
agreement is unlawful, than it would be void. 


8. It is necessary to determine what is the 
agreement with which we are now concerned 
and to see if it involves any unlawful object. 
There are two stages to these transactions: 
(1) the remittance; and (2) the construction 
of the rice mill. It is true that the -remit- 
tances as such through  non-official channels 
were contrary to the provisions of the Foreign 
Exchange Regulation Act. If the plaintiff 
had instituted the present suit for recovery 
of the money so sent, then it could be held 
that the object of the agreement was unlawful 
and that it is, therefore void, so that no suit 
could be filed for recovery of such an amount. 
The contention of Mr, N. R. Chandran is 
that even where the amounts remitted had: 
undergone a metamorphosis in the shape of 
other properties as in this case, the plaintiff 
would be debarred from filing any suit. In 
other words, his contention is that the money 
as such cannot be recovered when remitted. 
The fact that this money had undergone some 
change in the shape of a property cannot 
place the plaintiff in a better position. The 
argument, though attractive, has to be rejected. 


9. The construction of the rice mill by it- 
self does not involve execution of any unlawful. 
object. Any one could lawfully construct a 
tice mill and the person who has contributed 
for the construction can always claim the 
property as his. To take an example, sup- 
posing ‘4’ had remitted in an illegal manner 
funds to ‘B’ which ‘P’ had invested in a Bank 
and if ‘B’ wants the money back from Ше 
Bank, the Bank cannot be heard to any that 
the remittances were illegal and that he can- 
not seek to recover the money. 


10. The learned counsel for the appellant 
relied on the maxim in pari delicto potior 
est conditio possidentis to support his plea 
that the plaintiff could not sue for declaration 
or possession. This maxim. has been exa- 
minéd by the Supreme Court on a number of 
occasions. As the ‘matter has been consider- 
ей ‘by the Supreme Court in the light of the 
decisions: rendered by the Privy Council and 
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. the British Courts, a brief reference to some 
of those decisions will not be out of place. 
Lord Mansfield stated in Holman v. John- 
sont, that “no Court will lend its aid to a man 
who founds his cause of action upon an im- 
moral or an illegal act". The loading deci- 
sion on this point is that of the Privy Council 
in Pothornarmal Chetty v. Muniandi Servai*, 
where Lord Atkinson dealing with the effect 
of benami conveyances which are motivated 
by the design to achieve an illegal or fraudu- 
lent purpose, quoted from  Mayne's Hindu 
Law (7th edition, page 595, para. 466), the 
passage running as follows :— 


In Bowmakers v. Barnot Instruments Du. 
Parcq, L.J., who delivered the judgment of 
the Court of Appeal after quoting the maxim 
‘in pari delicto" observed: 


"The Latin maxim must not be understood 
as meaning that where a transaction is 
vitiated by illegality the person left in pos- 
session of goods after its completion is 
always and of necessity entitled to keep 
them. Its true meaning is that, where the 
circumstances are such that the Couxt will 
refuse to assist either party, the consequence 


“Where a transaction is once made out to 
be a mere benami it is evident that the 
benamidar absolutely disappears from the 
title. His name is simply an alias for 
that of the person beneficially interested. 
The fact that A has assumed the name of B 
in order to cheat X can be no reason 
whatever why a Court should assist or 
permit B to cheat A. But if A requires 
the help of the Court to get the estate back 
into his own possession, or to get the title 
into his own name, it may be very mate- 
rial to consider whether A has actually 
cheated X or not. If he has done so by 
means of his alias, then it has ceased to be 
a mere mask, and has become a reality. 
It may be very proper for a Court to say 
that it will not allow him to resume the 


individuality which he has once cast off in 


order to defraud others. If, however, he 
has not defrauded any one, there can be no 
reason why the Court should punish his 
intention by giving his estate away to B, 
whose roguery is even more complicated 
than his own.......... For instance, per- 
sons have been allowed to recover property 
which they had assigned away...... where 
they had intended to defraud creditors, 
who, in fact, were never injured........ 
But if the fraudulent or illegal purpose has 
actually been effected by means of the 
colourable ‘grant, then the maxim applies, 
‘in pari delicto potior est conditio possiden- 
tis’. The Court will help neither party. 
‘Let the estate lie where it falls’.” 


(1775) 1 Gowp. 341 at 343, 


l. 
2. (1908) L.R. 35 Т.А. 98: 18 M.L.J. 277: 


I.L.R. 35 Gal. 551. 


must, in fact follow that the party in pos- 
session will not be disturbed. Аз Lord 
Mansfield said, the defendant then obtains 
an advantage ‘contrary to the real justice’, 
and, so to say, ‘by accident'." 


In Wama  Shriniwas Kini v. Ratilal Bhag- 
wandas and Company*, the Supreme Court 
referred to the case of Bowmakers Limited v. 
Barnet Instruments Limits’, cited above with 
approval. In that case, a tenant, who occu- 
pied an old building vacated it when there 
was a change of Jandlord, who put up a new 
construction. Не later became a tenant 
under the new landlord. There were sub- 
tenants in the old building, who also shifted 
to the new building. One of the terms of 
the lease was that the landlord would 
permit the tenant to keep sub-tenants. How- 
ever, the landlord brought a suit for eject- 
ment on the basis of the statutory provision 
which prohibits sub-letting. The tenants’ 
defence was that the statute did not apply to 
contracts between the landlord and tenant and, 
therefore, it did not preclude sub-letting and 
that in any event the parties were in pari 
delicto. The Supreme Court after referring 
to Ше case of Bowmakers Limited v. 
Barnet Instruments Limited, pointed out that 
the suit for ejectment was not brought for 
the enforcement of the agreement which re- 
cognised sub-letting, but for enforcing the 
right of eviction which flowed directly from 
an infraction of the statute which itself provid- 
ed a remedy. A distinction between a case 
where the assistance of the Court was sought 





1. (1945) 1 K.B. 65. 
2. 1959 S.C.J. 635: (1959) 2 S.C.R. (Supp.) 
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in enforcing the object which was unlawful 
and a case where Ше plaintiff came to the 
Court for a remedy against one who had 
contravened the provisions of a statute, operat- 
ing against sub-letting, was considered to be 
based on public policy of the agreement and 
the relief against illegality could be had. 


11. There were two other decisions rendered 
by the Privy Council just before and after the 
aforesaid decision of the Supreme Court. In 
Sayan Singh v. Sardara Alit, a case arose 
on the following facts. The policy of the 
Road Transport Department of the Federation 
of Malaya was to grant haulage permits only 
to persons who had possessed them before the 
war. The defendant in that action was a 
road-haulier who had apparently had a hau- 
lage permit previously and had every chance 
-of obtaining one. The plaintiff in that action 
"was а lorry driver, who could not obtain a 
haulage permit for plying the lorry. Both 
of them entered into an agreement, as a result 
of which the defendant bought in his own 
name a lorry with the funds belonging to the 
plaintiff. The defendant executed a letter 
recognising the rights of the plaintiff. Some 
‘time after the purchase, the plaintiff and the 
defendant fell out and the defendant claimed 
‘the lorry as his and the plaintiff was only 
in the position of a driver employed by him. 
When the plaintiff was absent from his home, 
'the defendant came and took away the lorry 
and thereafter he refused to return it. The 
plaintiff then filed a suit for a declaration 
‘that he was the owner of the vehicle or in the 
alternative for damages. The matter reached 
-the Privy Council and if was held that the 
plaintiff was entitled to sue in trespass. ‘At 
-page 176, Lord Denning, speaking for the 
“Privy Council observed: 


“Although the transaction between the 
plaintiff and the defendant was illegal, 
nevertheless if was fully executed and 
carried out; and on that account it was 
- effective to pass the property in the lorry 
to the plaintiff. There are many cases 
which show that when two persons agree 
- together in a conspiracy to effect a fraudu- 
‘lent or illegal purpose and one of them 
‘transfer property to the other in pursuance 
of the conspiracy—then, as soon as the 
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contract is executed and the fraudulent or 
illegal purpose is achieved, the property 
(be it absolute or special) which has been 
transferred by the one to the other remains 
vested in the transferee, notwithstanding its 
ilegal origin: see Scarfo v. Morgant, per 
Parke B. The reason is because the trans- 
feror, having fully achieved his unworthy 
object cannot be allowed to turn round and 
repudiate the means by which he did it—he 
cannot throw over the transfer. Апа the 
transferee, having obtained the property, 
can assert his title to it against all the 
world, not because he has any merit of 
his own, but because there is no one who 
can assert a better title to it". 


At page 177, it was added: ``. ! 


""Their Lordships do not overlook the fact 
that the defendant remained registered as 
the owner of the lorry and that no permis- 
sion was given for the sale; but this did 
not prevent the property in it passing to the 
plaintiff. The registration book is not in 
Malaya, any more than it is in England, a 
document of title. The title passed by the 
sale and delivery of the lorry to the plain- 
tiff. The absence of registration would no 
doubt put the plaintiff in difficulty if he 
had to prove his title, but it would nof in- 
validate it.” z 


Another case arose for decision of the Privy 
Council in Palaniappa Chettiar v. Arunsala 
Chettiar?, in which again Lord Danning spoke 
for the Privy Council. In that case, the 
father owned 139 acres of land cultivated 
with rubber in Malaya. Under the Rubber 
Regulations of 1934, a distinction was made 
between holdings of less than 100 acres 
and holdings of more than 100 acres. If a 
man held more than 100 acres, the permissi- 
ble production was assessed by an Assess- 
ment Committee. If he held less than 100 
acres, it was assessed by the local District 
Officer. In order to avoid going before the 
"Assessment Committee, the father decided to 
transfer 40 acres of land in favour of his son, 
for a purported considération, which was not 
in fact paid. The transfer was duly regis- 
{егей and a certificate of title issued to the 


1. (1838) 4 M. and W.270 at 281. 
2. (1962) A.G. 294. 
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som. Thereafter, the father wanted to sell 
the 40 acres to a third party and asked his 
son to execute a power of attorney in his fav- 
our So as to enable him to transfer the land 
to the prospective purchaser. The son re- 
fused to do so, and the father brought the 
suit claiming that the son was the trustee of 
the 40 acres holding the property on trust 
for him. The claim of the father was nega- 
tived. In the course of the judgment, at 
page 302, it was pointed out: 


“Tf the fraudulent purpose had not been 
carried out, there might well have been 
room for repentance and the father might 
have been allowed to have the land re- 
transferred to him ........ But where the 
fraudulent purpose has actually been effect- 
ed by means of the colourable transfer, 
Шеге is no room for repentance. The 
father has used the transfer to achieve his 
deceitful end and cannot go back on it. 
He cannot use the process of the Courts to 


get the best of both worlds—to achieve his 


fraudulent purpose and also to get his pro- 
perty back. The Courts will say: “Let 
the estate lie where it falls”, 


In the earlier case Sajan Singh v. Sardar 
Ali, the plaintiff founded his claim on his 
right of property in the lorry and its ровѕеѕ- 
sion, and did not have to rest his cayse of 
action on an immoral or illegal act, while in 
the case of Palaniappa Chettiar, the father had 
of necessity to put forward, and  indeéd, 
assert, his own fraudulent purpose, which he 
had fully achieved. It was held that though 
in the former case the suit was maintainable, 
the Courts should not lend their aid in the 
latter case to the father to obtain a re-trans- 
fer from ihe son. 


12. It is these cases, which were considered 
by the Supreme Court in Smt. Suresaibalini 
Debi v. Phanindra Mohan Majumdar?. The 
plaintiff in that case was employed at Cal- 
cutta in the Court of Wards, whose service 
rules did not permit him to start or carry on 
any trade or business of his own. He arrang- 


er e a EE 
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ed with his father-in-law, who was the defen- 
dant in the’ suit, that the father-in-law should 
be held out to be the owner of the business. 
However, the plaintiff was in actual manage- 
ment of the said business. He had to leave 
Calcutta on medical advice and he put his 
father-in-law in possession on the understand- 
ing that on his return the business should be 
handed over to him. However, when he 
returned, his father-in-law refused to so hand 
over. The result of having the business in 
the name of the father-in-law was also to 
escape from payment of income-tax. The 
plaintiff filed the suit for recovery of posses- 
sion and he succeeded in the trial Court as 
well as in the High Court. But when the 
matter came up before the Supreme Court on 
appeal, the appeal was dismissed. There 
were two separate Judgments, one by Shah, 
J. (as he then was), on behalf of himself 
and Gajendragadkar, CJ., and the other by 
Rajagopala Ayyangar, J. In the course of 
the judgment, their Lordships pointed ош 
that the object of the agreement at its incep- 
tion was not to evade tax, but to avoid the 
service rules, which were not statutory. At 
page 867, Shah, J. stated:— 


“It is true that if the plaintiff seeks the 
assistance of the Court to effectuate an 
unlawful transaction, the Courts will refuse 
to assist him. Where, however, the plain- 
tiff is seeking to enforce his title to pro- 
perty and it is not an integral part of his 
pleading which he must prove to entitle him 
to relief that there was between him and 
the defendant an unlawful transaction or 
arrangement which he seeks to enforce, the 
plaintiff will be entitled to the assistance of 
the Court, even if the initial title of the 
plaintiff is rooted in an illegal transaction”, 


In the course of the judgment, reference was 
made to the distinction between: (1) claims in 
which a party to an action has to rely essen- 
tially upon a conspiracy to effectuate an 
ilegal or fraudulent purpose, to support his 
claim to the property transferred to or held 
out in the other party's name and (2) claims 
in which the unlawful or unworthy object is 
fulfilled, the property is owned by the claimant, 
and the claimant, seeks the assistance of the 
Court not to effectuate his unlawful purpose, 
but іп substance to enforce his title by a plea 
in detinue under a transaction which wag 
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not tainted by illegality. 4. R.P. L. Palani- 
appa Chettiar v. P. L. А. R. Arunasalam 
Chettiar’, was taken to illustrate the first 
principle and Sajan Singh v. Sardara Ali?, as 
illustrating the second principle. Rajagopala 
Ayyangar, J., also referred to the plaintiff's 
claim to possession being independent 
of and wholly dissociated from {һе illegal 
transaction of the original benami purchase 
which fell into line with Sajan Singh’s case?. 
Not being tainted with illegality, the plaintiff’s 
claim was found to be open to no objection. 


13. The scope of the maxim in pari delicto 
portior est conditio defendentis was outlined 
in Sita Ram v. Radhabai®, It was pointed 
out that the maxim ‘did not apply to three 
classes of cases, namely: (a) where the illegal 
purpose has not yet been substantially carried 
into effect; (b) where the plaintiff is not in 
pari delicto with the defendant; and (c) where 
the plaintiff does not have to rely on the 
illegality to make out his claim. 


14. In the present case, the plaintiff has 
not relied on his illegality in order to make 
out his claim. Не has provided the neces- 
sary funds for the construction of the pro- 
perty and his stand in this behalf has Беер 
‘upheld by both the Courts below. Therefore, 
he is merely trying to recover his own pro- 
perty and the case squarely falls within the 
proposition (c) referred to above. There is 
no question of any illegality or anything 
opposed to public policy involved in the 
actual suit that was filed by the plaintiff here. 
‘The second appeal is, accordingly, dismissed, 
but in the circumstances no order as to costs. 


S.J. 








Appeal dismissed. 
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IN THE HIGH ‘COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Original Jurisdiction. ) 
Present :—S. Padmanabhan, J. 


M|s. Dunlop India Limited, represented 
by its Manager, Corporate Planning and 
Taxation T. K. Ramasubramanyan and 
another .. Petitioners* 


v. 


The Union of India, represented by its 
Assistant Collector of Coimbatore Excise, 
Madras, III Division, Madras-34 and ano- 
ther Respondents. 


Central Excises and Salt Act (I of 1944), 
section 4—Excise duty — Levy of—Value of 
goods—Manufacturing cost and manufacturing 
profit—Value of goods for determining duty 
not іо loaded with post-manufacturing ex- 
penses. 


Excise duty is a levy on production or manu- 
facture. The value of the goods for the 
purpose of levy of excise duty can therefore 
take in only the manufacturing cost and manu- 
facturing profit. The value of the goods for 
the determination of excise duty cannot be 
loaded with post manufacturing expenses or 
post manufacturing profits. Normally, the 
value of the goods for levy of excise duty has 
to be determined with reference to the price 
at which the goods are sold at the factory gate. 

[Paras. 4 and 14.] 


Section 4 (1) (a). of the Central Excises 
and Salt Act as it stood prior to the amend- 
ment stated that the value of the goods with 
reference to. the levy of excise duty shall be 
the wholesale cash price for which the arti- 
cle is sold by the manufacturer. The amend- 
ed section provides that the value of excisable 
goods shall be normal price at which the 
goods are ordinarily sold by the assessee to 
a buyer in the course of a wholesale trade. 
However, the amended section has not done 
away with the basic principle that excise 
duty is a levy only on the production or 
manufacture of goods. Consequently, notwith- 
standing the amendment of section 4 of the 
Act, the value of the goods for the determina- 
tion of excise duty can only take in manu- 


+ W.P. Nos, 1031, 1032, 1063 and 1103 of 1978- 
| 17th Dwember, 1980: 
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facturing cost and manufacturing profit and 
cannot be loaded with post manufacturing 
expenses. The fact that section 4 (2) of the 
Act after amendment states that transportation 
charges have to be excluded in the determina- 
tion of the value for the purpose of Jevy of 
excise duty, does not mean that every other 
post-manufacturing expenses can be included 
in arriving at the value of goods for the levy 
Of excise duty. [Para. 14.] 


Cases referred to:— 


4. K. Roy v. Voltas Limited, (1974) 2 
S.C.J. 94: (1973) 3 S. C. C. 503: 1973 
Tax.L.R. 1710: (1973) 2 S.C.R. 1089: 
A.I.R. 1973 S.C. 225; Айс Industries v. 
Assistant Collector, Central Excise, (1976) 1 
S.C.J. 325: (1975) 3 S. С. R. 563: 1975 
Tax.L.R. 1515: (1975) 1 S. C. C. 499: 
A.I.R. 1975 S. C. 960; Tata Engineering 
and Locomotive Co., Ltd. v. S. N. Guha 
Thakurta, (1977) E. L. T. J. 14; Madras 
Rubber Factory Limited v. Assistant Collec- 
tor of Central Excise, Kottayam, (1979) 
E.L.T.J. 397; Indo-National Ltd., Nellore 
v. Union of India, (1979) E.L.T.J. 334; 
Union Carbide (India) Ltd. у. Union of 
India, (1979) E.L.T.J. 633; India Tobacco 
Co., Ltd. у. Union of India, (1979) E.L.T. 
J. 476; Century Spinning and Manufacturing 
Co., Ltd. v. Union of India, (1979) E.L.T. 
J. 199; Nagpur Petroleum Chemical Ltd. v. 
Assistant Collector, (1979) E.L.T.J. 117; A. 
К. Коу v. Voltas Ltd., (1977) E.L.T.J. 177; 
Айс Industries v. — Assitant Collector, Cen- 
tral Excise, (1978) E.L.T.J. 444; Madras 
Rubber Factory Ltd. v. Union of India, 
(1979) E. L. T. T. 173; Cibatul Ltd. v. 
Union of India, (1979) E.L.T.J. 407. 


Petitions under Article 226 of the Constitution 
of India, praying that in the circumstances 
stated therein, and in the respective affidavits 
filed therewith the High Court will be pleased 
to issue a writ of certiorarified mandamus 
calling for the records relating to the order of 
the Superintendent of Central Excise, Group 
XVII Tyres and Rubber Products, Madras-35, 
the second respondent herein made in 
(1) O. C. No. 382 of 1978, dated 23rd 
March, 1978 (W. P. No. 1031 of 1978) 
O.C. No. 385 of 1978, dated 23rd March, 
1978 (W.P. No. 1032 of 1978) and О.С. 
No. 386 of 1978, dated 27th March, 1978 (W. 
P. No. 1063 of 1978) and O.C,. No. 383 of 
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1978, dated 23rd March, 1978 (W. P. 
No. 1103 of 1978) and quashing the same 
and directing the respondent herein in each 
of the petitions to determine the assessable 
value in accordance with the Central Excise 
and Salt Act, 1944, and the Rules by exclud- 
ing the post-manufacturing costs and selling 
profits. 


V. P. Raman for V. Manivannan, for Peti- 
tioners. 


K. N. Balasubramanyan, Additional Central 
Government Standing Counsel, for Respon- 
dents. 


The Court made the following 


Оврек.—М|ѕ. Dunlop India Limited, the 
petitioner herein, is a company incorporat- 
ed under the Companies Act with its regis- 
tered office at Calcutta. The petitioner's 
factory is situated in Madras. It was engaged 
in the manufacture and sale of automobile 
tyres and other rubber products. The pat- 
tern under which the petitioner markets its 
products is as follows. There is no sale of 


its products at the factory gate. ‘There are 
about 2500 sales depots spread throughout 
the length and breadth of India. All the 


products are transferred to the various depots. 
The goods are sold at these depots at a price 
called the billing price which is uniform 
throughout the country. The billing price 
takes in besides the manufacturing cost and 
manufacturing profit, other post-manufacturing 
expenses like selling and administrative ex- 
penses, salaries, wages paid to selling staff, 
advertisement expenses, godown charges, 
freight and distribution expenses. 


2. The question that arises for determina- 
tion in these writ petitions relate to the fixation 
of the value of the products marketed by the 
petitioner for levy of excise duty. Section 3 
of the Central Excise and Salt Act, 1944 
(hereinafter called the Act) provides that 
there shall be levied and collected in such 
manner as may be prescribed duties of excise 
on all excisable goods other than salt which 
are produced or manufactured in India at the 
rates set forth in the first schedule. The 
first schedule classifies the goods and fixes the 
rate of duty, Tariff Item No. 16 deals with 
tyresand tubes. Section 4 of the Act provi- 
des how.the value of an article chargeable 
with duty at a rate depending on its value 
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shall be determined for the purpose of assess- 
ment of excise duty. The  petitioner's case 
is that excise duty is a tax on the produc- 
tion or manufacture of the goods and that 
the rule is that the value of the goods for 
the purpose of assessment to excise duty can 
only include the manufacturing cost and the 
manufacturing profit and the said value cannot 
be loaded with psot-manufacturing expenses 
such as selling and administrative expenses etc. 
The billing price at which the petitioner 
sells its product throughout the country does 
not represent only the manufacturing cost 
and the manufacturing profit, but also 
includes various items of post-manufacturing 
expenses as stated above. Consequently, 
according to the petitioner, it is the bounden 
duty of the respondents to determine the price 
of the petitioner’s product for the purpose of 
levy of excise duty by taking into account 
the manufacturing cost and a_ reasonable 
manufacturing profit. Since the petitioner is 
selling its product through its 2500 sales 
depots at a uniform price it will not be possi- 
ble for it to separately calculate the — post 
manufacturing expenses in respect of the 
goods sold from each depot. Consequently, 
the petitioner claimed that the price of its 
products for the purpose of levy of excise 
duty should be arrived at after deducting a 
certain percentage towards post-manufactur- 
ing expenses from its billing price. In this 
connection, the petitioner relies upon two 
decisions of the Supreme Court in 4. K. Roy 
v. Voltas Limited: and Айс Industries v. 
Assistant Collector, Central Excise. 


3. The case of the respondents is that sec- 
tion 4 of the Act has been amended with 
efect from 1st October, 1975. According to 
the amended section 4, the normal price at 
which a manufacturer sells his products should 
be taken to be the value for the purposes of 
levy of excise duty. Section 4 (1) (a) of 
the Act explains ‘normal price’ as the price 
at which such goods are ordinarily sold by 
the assessee to a buyer in the course of whole- 
sale trade. Therefore, the respondents con- 
tend that the billing price at which the peti- 
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tioner sells its products from the various 
depots determines the normal price for the 
purpose of levy of excise duty. The respon- 
dents, however, concede that from the billing 
price the actual trade discount allowed by the 
petitioner and the cost of transportation 
could be excluded. In this view, the Assis- 
tant Collector of Central Excise passed an 
order on 23rd January, 1978. In the said 
order the Assistant Collector took the view 
that section 4 as it stood prior to 1975 had 
been amended and that the normal price 
under the amended section and the wholesale 
cash price under the old section were not 
synonymous. The Assistant Collector fur- 
ther held that since admittedly the petitioner 
was not effecting a sale of its products at the 
factory gate section 4 (1) of the Act will 
not be applicable. ^ Further, the Assistant 
Collector held that section 4 (2) of the Act 
was attracted to the petitioner's case since the 
price of the excisable goods was not ascertain- 
able at the place of removal and that conse- 
quently the billing price should be taken to be 
the criterion for determining the  excisable 
value. Accordingly, the Assistant Collector 
held that the assessable value of all the pro- 
ducts manufactured by the petitioner will be 
on the basis of its total sale price or billing 
price less the actual cost of transportation and 
element of excise duty contained therein. 


4. The question that arises for determina- 
tion is as to the basis on which the assessable 
value for the purpose of excise duty can be 
arrived at. It is settled law that excise is a 
tax on production or manufacture of goods. 
Consequently, the value of the goods for the 
purpose of excise duty must take into account 
only the manufacturing cost and the manufac- 
turing profit and it must not be loaded with 
post-manufacturine cost or profit arising from 
post manufacturing operation. Further it is 
one of the basic concepts of Jevy of excise 
duty that it should be levied on the basis of 
the, sale price at the factory gate. 


5. In 4. K. Roy v. Voltas | Limited", 
Mathew, J., has observed as follows: “Ex- 
cise is a tax on the production and manufac- 
ture of goods. Section 4 of the Act there- 
fore provides that the real value should be 
found after deducting the selling cost and 


1. (1974) 2 S.G.J. 94: A, LR., 19738,0. 225. 
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selling profits and that the real value can 
include only the manufacturing cost and the 
manufacturing profit. The section makes it 
clear that excise is levied only on the amount 
representing the manufacturing cost plus the 
manufacturing profit and excludes post-manu- 
facturing cost and the profit arising from post- 
кан operation, namely selling pro- 
t". 


6. In Айс Industries v. Assistant Collector, 
Bhagwati, J., has observed as follows: “In 
the first place, as pointed out by Mathew, J., 
in Voltas case excise is a tax on the produc- 
tion and manufacture of goods. Section 4 
of the Act therefore provides that the real 
value should be found after deducting the 
selling cost and selling profit and that the 
real value can include only the manufacturing 
cost and the manufacturing profit. The sec- 
tion makes it clear that excise is levied only 
on the amount representing the manufactur- 
ing cost plus the manufacturing profit and 
excludes post-manufacturing cost and the pro- 
fit arising from manufacturing operation, 
namely, selling profit’. The value of the goods 
for the purpose of excise must take into ac- 
count only the manufacturing cost and manu- 
facturing profit and it must not be loaded 
with post-manufacturing cost or profit arising 
from post-manufacturing operation. The 
price charged by the manufacturer for the 
sale of the goods wholesale would, there- 
fore, represent the real value of the soods for 
the purpose of assessment of excise duty. If 
the price charged by the wholesale dealer who 
purchases the goods from the manufacturer and 
sells them wholesale to another dealer were 
taken as the value of the goods, it would 
include not only the manufacturing cost and 
the manufacturine profit of the manufacturer 
but also the wholesale dealer’s selline cost 
and selline profit and that would be wholly 
incompatible with the nature of excise. It 
may be noted that wholesale market in a 
particular type of goods may be in several 
tiers and the goods may reach the consumer 
after the series of wholesale transactions. In 
fact the more common and less exnencive the 
сос. there world he erenter nossihilitv of 
more than one tier of wholesale transactions. 
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For instance, in a textile trade, a manufacturer 
may sell his entire production to a single 
wholesale dealer and the latter may in his 
turn sell the goods purchased by him from 
the manufacturer to different wholesale dea- 
lers at State level, and they may in their 
turn sell the goods to wholesale dealers at the 
district level and from the wholesale dealers 
at the district level the goods may pass by 
sale to wholesale dealers at the city level 
and then, ultimately from the  wholsale 
dealers at city level, the goods may reach 
the consumers. The only relevant price for 
assessment of value of the goods for the pur- 
pose of excise in such a case would be the 
wholesale cash price which the manufacturer 
receives from sale to the first wholesale dealer, 
that is, when the goods first enter the stream 
of trade. Once the goods have entered the 
stream of trade and on their onward journey 
to the consumer, whether along a short or a 
long course depending on the nature of the 
goods and the conditions of the trade, excise 
is not concerned with what happens subse- 
auently to the goods. It is the first imme- 
diate contact between the manufacturer and 
the trade that is made decisive for determin- 
ine the wholesale cash price which is to be 
the measure of the value of the goods for the 
purpose of excise. ‘The second and subse- 
quent price, even thoueh on wholesale basis, 
is not material. ТЇ excise were levied on the 
hasis of second or subseauent wholesale price, 
it would load the price with a post manufac- 
turino element. namelv. selline cost and selling 
profit of the wholesale dealer. That would 
be plainly contrary to the true nature of ex- 
cise as explained in the Voltas’ case. 
Secondly, this would also violate the concept 
of the factory sate sale which is the basis of 
determination of value of the goods for the 
purpose of excise”. 


7. From the above decisions it is clear that 
for the purpose of levy of excise duty the 
value of the  petitioner's product has to be 
determined only by taking into account the 
manufacturine cost and the manufacturing pro- 
fit. The respondents have not disputed the 
case of the petitioner that its products are sold 
through a large number of sales depots which 
are situated in different parts of the country 
at a uniform price called the billing price and 
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that the said price takes in besides the тапи- 
facturing cost and manfacturing profit, other 
post-manufacturing expenses like selling and 
administrative expenses, salaries, wages paid to 
selling staff, advertisement expenses, godown, 
charges, freight and distribution expenses, It 
cannot therefore be denied that the so-called 
billing price at which the petitioner sells its pro- 
ducts through its different depots includes not 
only manufacturing cost and manufacturing 
profit, but various other items of expenditure 
involving  post-manufacturing operations. 
Such post-manufacturine expenses will have to 
be excluded from the billing price to determine 
the excisable value of the petitioner's profits. 
The respondents do not challenge the fact 
that this would be the position if the situa- 
tion is tested in the lieht of the principles laid 
down in A. К. Roy v. Voltas ] imited* and 
Atic Industries v. Assistant Collector, Cen- 
tral Excise, 


8. However. it is areued on behalf of the 
respondents that the amended section 4 of the 
Act has altered the situation and with the 
amendment of section 4 of the Act. the nrinci- 
ples laid down hv the Sunreme Court in 
A. К. Роу v. Voltas Limited? and in the 
Айс Industries v. Assistant Collector?, have 
ceased to be of any significance. 


9. The amended section 4 (2) of the Act 
provides that where in relation to any excisa- 
ble eoods the price thereof for delivery at 
the place of removal is not known and the 
value thereof is determined with reference to 
the price for delivery at a place other than 
the place of removal. the said price should 
be taken to be the criterion after excludine 
the cost of transportation from the place of 
removal to the place of delivery. It is there- 
fore contended that in the lieht of the amend- 
ed section 4 (2)-of the Act apart from the 
cost of transportation, no other expenses could 
be excluded from the price at which the manu- 
facturer sells his product from the place of 
removal, . 
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10. In Tata Engineering and Locomotive 
Co., Ltd. у. S. М. Guha Thakurta!, a simi- 
lar argument was advanced before the Patna 
High Court and the Patna High Court has 
observed as follows: “It was not disputed 
that under the amended section 4 (1) (a) 
a wholesale cash price would be the normal 
price. To attract section 4 (1) (a) what was 
required was to determine the normal price, 
which would be the price at which it was 
ordinarily sold to buyers in the course of 
wholesale trade’. The Patna High Court 
found that there was no force in the conten- 
tion that section 4 (2) of the Act provided 
for the only deduction that had to be made in 
assessing the value of the goods and that 
other post-manufacturing charges could be 
included. 


11. An identical question in relation to the 
Madras. Rubber factory came up for considera- 
tion before the Kerala High Court in Madras 
Rubber Factory Limited у. Assistant Collec- 
tor of Central Excise, Kottayan?. It was 
contended on behalf of the Central Excise 
Authorities before the Kerala High Court 
that after the amendment of section 4 it was 
permissible for the department to levy a duty 
on the normal price at which the manufac- 
turer sold the soods in cases where it was not 
possible to ascertain the price at which it was 
sold at the factory gate. It was also con- 
tended on the hasis of section 4 (2) of the 
Act that for the comnutation of value. of the 
sands under section 4 provision was made for 
deduction of the cost of  transnortation 
alone and no other expenses. The learn- 
ed Tudges of the Kerala High Court have 
held that the authorities were wrong in 
insisfine on.the  post-manufacturine expenses 
and the nost-manufacturine profits heine in- 
chided in the reckoning for determination of 
the excise duty. 


12. In Indo-National Limited, Nellore v. 
Union of India?, the scope of the amended 
section 4. of the Act came up for consi- 
deration in a batch of writ - petitions be- 
fore the Andhra Pradesh High Court. The 
learned Judges observed аз follows: “А$ 
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noted already, excise duty payable under the 
charging section 3, being a tax on manufac- 
ture, it can only be on manufacturing cost 
and manufacturing profit and the assessable 
value cannot be loaded to any extent by any 
other cost or profit which is unrelated to 
manufacture. In other words, to arrive at 
the real value of the goods for the purpose of 
levy of duty, the price of the goods must be 
free from being loaded with post-manufactur- 
ing costs and expenses. If the price charged 
by the manufacturer of products to his first 
buyer includes post-manufacturing costs ог 
expenses which are unrelated to the manufac- 
ture or production, the price must be relieved 
of such loading arising out of the inclusion 
of post-manufacturing expenses and costs for 
the purpose of determining the assessable 
value. For the purposes of determining the 
assessable value under section 4 of the Act, as 
it stood prior to 1st October, 1975, the whole- 
sale cash price was to be ascertained. After 
the amendment from 1st October, 1975, the 
‘nomal price’ is to be ascertained. Section 3 
of the Act authorising the levy of excise duty 
on the manufacture and production of goods, 
it may be noted, is left intact and has not 
been amended by the Amending Act of 1973. 
What is more, the concept of ‘factory gate 
sale’ which was the basis for determination 
of the assessable value under section 4 of the 
Act, as it stood prior to the amendment, is 
re-affirmed in the amended section and in the 
definition of ‘normal price’ contained in the 
amended section 4, the element sale of goods 
for delivery at the time and place of the re- 
moval has been preserved. Тһе basis of ex- 
cise duty, therefore, continues to be the manu- 
facturing cost and manufacturing profit and 
the amendment of section 4 does not and 
cannot in any way alter the basis of the levy 
of excise duty contained in section 3 of the 
Act retaining the same untouched and un- 
amended even after the substitution of the 
new section 4. If the normal price were to 
be construed as to take within its ambit any- 
thing except the manufacturing cost and manu- 
facturing profit, the impost ceases to be excise 
duty and the rational nexus between the duty 
and the person upon whom it is imposed ceas- 
€s to exist, as it amounts to tax on sale, which 
under entry 54 of List II of Schedule VII 
to the Constitution, exclusively falls within 
the domain of the State Legislature and 
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Parliament has no legislative competence to 
make any law with regard to it. It there- 
fore follows that under the new section 4 of 
the Act it is not permissible to include in the 
assessable value any element of post-manu- 
facturing costs or profits attributable to post- 
manufacturing operations”, 


13. The Bombay High Court had occasion 
to deal with this question in Union Carbide 
(India) Limited v Union of India and 
others', The Union Carbide (India) Limit- 
ed is a public limited company which manufac- 
tures polythene granules in its factory at 
Chembur, Bombay. Its products are sold 
all over India at uniform sale prices at all 
points of sales. There also there was по 
factory gate sale and the uniform price at 
which the products were sold from the diffe- 
rent points took in post-manufacturing ex- 
penses. The learned Judges of the Bombay 
High Court observed as follows: “The real 
value of the goods under the old section 4 or 
normal price under the new section 4, must 
be ascertained by inclusion only of the manu- 
facturing cost and manufacturing profit and 
excludes post-manufacturing cost and profit 
arising from post manufacturing operation, 
namely, selling profit. This is the ratio laid 
down by not less than two decisions of the 
Supreme Court, namely, in 4. К. Roy v. 
Voltas Limited* and in Айс Industries v. 
Assistant Collector, Central Excise’, and has 
been followed by the Division Bench of this 
Hon’ble Court in India Tobacco Co., Limited 
v. Union of India* and in Century Spinning 
and Manufacturing Co. v. Union of India’. 
Those decisions were under, the old section 4. 
However, while interpreting the new  sec- 
tion 4, the same ratio laid down by the 
Supreme Court in Voltas case and Atic Indus- 
tries case has been followed by not less than 
Six High Courts in India, viz., by the Andhra 
Pradesh High Court in Indo-National Limit- 
ed v. Union of India*, the Madras High Court 
in Nagpur Petro-Chem. Ltd. v. Assistant 
Collector’, the Kerala High Court in Madras 


1. (1979) E.L.T.J. 633 

2. (1977) E.L T J. 177 

8. (1978) E.L.T.]. 444. 
4. (1979) E.L,T.J. 476, 
5. (1979) E.L.T J. 199, 
6. (1979) E.L.T.]. 334. 
7. (1979) E.L.T.J. 117. 
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Rubber Factory v. Assistant — Collector*, the 
Delhi High Court in Madras Factory Limited 
v. Union of India, the Patna High Court in 
Tata Engineering and Locomotive Company 
Limited v. S. N. Guha Thakurta? and the 
Gujarat High Court in Cibatul Limited v. 
Union of Indiat. 


14. The following principles emerge from 
the above decisions. As already stated, ex- 
cise duty is a levy on production or manufac- 
ture. The value of the goods for the pur- 
pose of levy of excise duty can therefore take 
in only the manufacturing cost and manufac- 
turing profit. The value of the goods for 
the determination of excise duty cannot be 
loaded with post manufacturing expenses or 
post-manufacturing profits. Normally, the 
value of the goods for levy of excise duty 
has to be determined with reference to the 
price at which the goods are sold at the fac- 
tory gate. The section 4 (1) (а) as it stood 
prior to the amendment stated that the value 
of the goods with reference to the levy of 
excise duty shall be the wholesale cash price 
for which the article is sold by the manufac- 
turer. The amended section provides that 
the value of excisable goods shall be the nor- 
mal price at which the goods are ordinarily 
sold by the assessee to a buyer in the course 
of a wholesale trade. However, the amend- 
2d section has not done away with the basic 
principle that excise duty is a levy only on 
the production or manufacture of goods. 
Consequently, notwithstanding the amend- 
ment of section 4 of the Act, the value of 
the goods for the determination of ex- 
cise duty can only take in manufacturing 
cost and manufacturing profit and cannot be 
loaded with post-manufacturing expenses as 
Jaid down by the Supreme Court in Voltas case 
and Atic Industries case. The fact that sec- 
tion 4 (2) of the Act after amendment states 
that transportation charges have to be exclud- 
ed in the determination of the value for the 
purpose of levy of excise duty, does not mean 
that every other post manufacturing expenses 
can be included in arriving at the value of 
goods for the levy of excise duty. І there- 


1. (1979) ELT J. 397. 
2. (1979) E L.T J. 173. 
3, (1977) E.L.T.]. 14. 
4, (1979) E.L.T.]. 407, 
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fore respectfully follow the decisions already 
referred to by me and hold that the Assistant 
Collector of Central Excise has erred in 
holding that the assessable value of all the 
products manufactured by the petitioner will 
be on the basis of the total sale price or the 
billing price less the actual cost of transporta- 
tion and element of excise duty contained 
therein. For the purposes of arriving at the 
assessable value of all the products manufac- 
tured by the petitioner for the purpose of levy 
of excise duty all the post manufacturing 
expenses will have to be excluded. The 
impugned orders are therefore quashed and 
the respondents are directed to determine the 
excise duty after excluding the post manu- 
facturing expenses. The writ petitions are 
allowed but under the circumstances without 
costs. 


©]. 


— Petitions allowed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :-—-G. Ramanujam and R. Sengottu- 
velan, JI. 


Mallika and others 


v. 


MALLIKA 2. 


Appellants* 


S. V. Alagarsami (died) and others 
Respondents. 


Motor Vehicles Act (IV of 1939), section 95 
—Motor | Accident —Car owned by ‘A’ and 
driven by ‘K’, a gratuituous, passenger—Car 
dashing against a tree—Fatal injuries sustain- 
ed by K—K's wife and children claiming com- 
pensation from car owner and the Insurance 
Company—Accident, held due to rash and 
negligent driving of К’ and not to inevitable 
accident — Neither the owner of the car nor 
the Insurance Company liable to pay compen- 
sation—Scope of section 95 (1). 


A’s motor car was driven by his driver and the 
car was going from Madras to Dindigul. K 
and his family were gratuitous passengers in 
the car. When the car reached Trichy, the dri- 
ver felt very tired and K relieved him and drove 
the car from Trichy. When the car neared 
Manapparai the car dashed against a tree on 
the left edge of the road. As a result the 
car was seriously damaged and K sustained 
fatal injuries. The wife and children of K 
filed a claim petition against the owner of the 
car and-the Insurance Company before the 
Motor Accident Claims Tribunal. The 
Tribunal held that the accident was due to 
rash and negligent driving of the vehicle by 
the deceased and that as such the legal repre- 
sentatives of the deceased could not claim 
any compensation as against the owner or the 
шн Company.On appeal to the High 
ourt, 


Held: Section 95 (1) of the Motor Vehi- 
cles Act, in so far as it used the expression 
"jn respect of the death of or bodily injury 
to any person or damage to any property of 
a third party, should be taken to cover any 
liability which may be incurred by the owner 
of the vehicle in respect of death or bodily 








. * A.A.O. No. 292 of 1977. 
г 9th April, 1981 
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injury to any person or damage to any pro- 
perty of a third party. The presence of two 
expressions “any person” and “third party” 
in the same provision would indicate that the 
expression “any person” had been used in a 
wider sense and not only in the sense of a 
“third party’. Even if section 95 (1) could 
be construed as including the liability of the 
owner of the car for the death or bodily in- 
jury to any person, this provision could not 
be invoked by the claimants in this case un- 
less the claimants were able to establish that 
the owner had incurred a liability in respect 
of the death or bodily injury to the deceased, 
which liability had to be insured as per the 
provisions of section 95 (1). It could not 
be said that the mere ownership of the car 
created liability on the part of the owner of 
the vehicle to pay compensation for the death 
or injury to any person. The liability could 
arise only when the owner of the vehicle was 
in any way responsible for causing the acci- 
dent which had resulted in that liability. In 
this case the accident was caused by the rash- 
ness and negligence of the deceased and in 
such cases there was no legal liability arising 
either under the law of Torts or any other 
basis under Ше common law. Only when 
there was a legal liability, that liability had 
to be insured under section 95 (1). 

[Para. 7.] 


Even though the claimants need not esta- 
blish rashness and negligence on the part of 
the owner of the vehicle they must establish 
vicarious liability on the part of the owner 
arising out of such rash and negligent act 
committed by someone whom the owner of 
the vehicle had authorised to drive the vehi- 
cle, as it was well established the owner of 
the vehicle was vicariously liable for the rash 
and negligent act committed by anyone who 
drove the vehicle and who caused the acci- 
dent in driving the vehicle. [Para. 8.] 


Normally the theory of vicarious liability 
could be invoked only by third parties who 
were aggrived by the tortious act committed 
by any person under the authority of the 
owner of the vehicle. The question of vicari- 
ous liability would not arise when the claim 
was made by the tort-feasor himself or any 
person claiming under the tort-feasor. 


[ Para. 8.] 


“380 


Even if section 95 (1) (b) (i) of the Motor 
Vehicles Act, and section 2, clause (i) of the 
Insurance policy in the instant case are wide 
enough to include the owner's liability to 
a driver in respect of his death or bodily in- 
jury still, he or his dependants cannot succceed 
in claiming such compensation unless there 
is a legal liability on the part of the owner 
of the vehicle to pay the same, and since in 
the instant case the deceased who was, driving 
the vehicle had been himself rash and negligent 
in driving the vehicle there is no ques- 
tion of the owner incurring a liability. The 
provisions of section 95 (1) (b) (i) clearly 
contemplate a legal liability on the part of 
the owner of the vehicle which has to be 
indemnified by the insurer and such legal lia- 
bility will arise only if a tort has been com- 
mitted by the owner of the vehicle either 
directly or vicariously. [Para. 9.] 


Cases referred to:— 


Minu B. Mehta v. Balakrishna Ramachan- 
dra. Nayan, (1977) 2 S.C.R. 886: (1977) 2 
S.C.C. 441: 47 Comp. Cas. 736: А.Т.К. 
1977 S.C. 1248; Haji Zakaria v. Naoshir 
Cama, A.T.R. 1976 A.P. 171; New India 
Assurance Co., Ltd. v. Sumitra Devi, 1971 
A.C.J. 58; Marine and General Insurance 
Co., Ltd. v. Balkrishna Ramchandra Nayan, 
1976 A.C.J. 288: 78 Bom.L.R. 262: A.I. 
R. 1977 Bam. 53; Thilagavathy v. Sunda- 
ram, 1974 A.C.T. 491. 


Appeal against the order of the Motor Acci- 
dents Claim Tribunal (IV Additional Sub- 
Judge), Tiruchirapalli, dated 24th March, 
1976 and made in N.A.C.T.O.P. No. 39 
of 1973. 


V. C. Srikumar, for Appellants. 


M. Veluswamy and A. Devanathan, 
Respondents. 


The Judgment of the Court was delivered by 


for 


Ramanujan, J.—In this appeal an interesting 
question of law arises, as to whether the legal 
representatives of the deceased who died in a 
motor accident, and who was himself responsi- 
ble for the accident could claim compensation 
against the owner of the vehicle who was not 
directly or vicariously responsible for the acci- 
dent, ; : 
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2. On 2nd May, 1973, опе Krishnamurthi 
was driving a car MDA 37/74, belonging to 
the first respondent herein and insured with 
the second respondent, on the national high- 
way from Madras to Dindigul. When the 
car was about to reach Manapparai, it dashed 
against a tree standing on the left edge of the 
road and as a result of the impact the said 
Krishnamurthi died on the spot, steering rod 
hitting his chest. The wife and children of 
the deceased Krishnamurthi filed a claim peti- 
tion before the Motor Accidents Claims Tri- 
bunal, Tiruchirappalli, claiming a compensa- 
tion of Rs. 50,000 from the owner of the 
car as well as the Insurance Company with 
which it was registered, on the ground that 
it was an inevitable accident and as such 
they are liable to pay compensation for the 
death of the deceased. 


3. The said claim petition was contested by 
the first respondent, the owner of the car, 
on the ground that he was not aware of the 
details of the journey, that he never requested 
Krishnamurthi to travel in the car MDA 3774, 
that there was no contract of employment 
with him, that his son Doctor Jayaraman also 
did not ask or direct Krishnamurthi to drive 
the car and that therefore he is not liable to 
pay any compensation for the death of the 
deceased. The second respondent|Insurance 
Company denied that Krishnamurthi drove 
the vehicle at the time of the accident, that 
he had a driving licence or that he was 
authorised by the owner to drive the vehicle 
and stated that there was no contract of em- 
ployment either with owner of the car or with 
his son by the deceased Krishnamurthi that the 
insurance policy does not cover a claim of this 
nature, that the owner of the car never invited 
Krishnamurthi to travel in the car or to 
drive the car, that Krishnamurthi and members 
of his family were gratuitous passengers in 
the car, that there is no liability on the part 
of the owner of the vehicle to insure the safety 
of the gratuituous passengers and that the 
accident had occurred due to his own rashness 
and negligence. There is no liability on the 
part of the owner of the vehicle or the Insu- 
rance Company to pay compensation. In 
any event the compensation claimed was 
excessive. On these rival contentions the 
Tribunal has set down the following two ques- 
tions for consideration: — 


It] 


1. Whether the deceased drave the vehi- 
cle MDA 3774, what was the cause of the 
accident and whether he died due to acci- 
dent? 


2. To what compensation if any are the 
petitioners entitled to and against which of 
the respondents? 


4. After analysing the evidence in detail, the 
Tribunal found as follows: 


The deceased Krishnamurthi, his wife and 
children accompanied one Dr. Jayaraman 
from Dindigul to Madras in the car MDA 
_3774, belonging to the first respondent herein 
who is the father of Dr. Jayaraman. All 
of them returned in the car from Madras on 
151 May, 1973. When they reached Trichy, 
the driver of the car by name Subramanyam 
felt extremely tired, and the deceased relieved 
him and drove the car from Trichy. While 
they neared Manapparai the car dashed 
against a tree on the left edge of the road. 
As a result of the impact the car was seriously 
damaged and  Krishnamurthi sustained fatal 
injuries. On the facts found the Tribunal 
held that the accident was due to rash and 
negligent driving of the vehicle by the deceased 
and that as such the legal representatives of 
the deceased cannot claim compensation as 
against the owner or the Insurance Company. 
However, the Tribunal went into the ques- 
tion relatine to the quantum of compensation 
and held that a sum of Rs. 33,600 will be a 
fair and reasonable compensation. But in 
view of its earlier finding, that the deceased 
himself was responsible for causing the acci- 
dent which resulted in his death, his legal 
representatives cannot claim compensation in 
relation to that accident, the entire claim 
petition was dismissed.  Aggrieved by the 
dismissal of the claim petition, the claimants 
have come up in appeal before this Court. 


5. According to the learned counsel for the 
appellants, the Tribunal is in error in hold- 
ing that the deceased was rash and negligent 
in driving the vehicle and that the accident 
was due to such rashness and negligence on 
his part. The accident should be taken to 
be an inevitable one as the road was full of 
the pits as a result of which the steering 
went out of control and the car hit against a 
tree and three was no negligence or 
rashness at all on the part of the deceased in 
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driving the vehicle. In this case immediately 

after the accident the vehicle was inspected 

by the Motor Vehicles Inspector. The vehi- 

cle has been found to have no mechanical de- 

fect. If really because of the deep pits in the 

road the steering went out of control that 

would have been detected by the Motor Vehi- 

cles Inspector who inspected the vehicle 

after the accident. Therefore the plea of^ 
the claimants that it is because of the big pits 

on the.road the steering went out of control 

and it is for that reason the vehicle hit against 

the tree cannot be accepted. Even if there 

were big pits on the road as suggested by the 

claimants still the deceased who was driving 

the car should have taken sufficient care and 

precaution to avoid the pits either by swerv- 

ing his vehicle to the right or to the left." 
The fact that the deceased did not do so 

amply shows that he was rash and negligent 

in driving the vehicle. We, therefore, agree | 
with the finding of the Tribunal that the 

deceased himself was rash and negligent in 

driving the vehicle and that it has resulted 

in the car hitting against the tree involving 
in the death of the deceased. 


6. Coming to the question as to whether the 
claimants, who are the wife and children of 
the deceased, could claim compensation for 
the accident caused by the negligence, the 
learned counsel for the appellants contends 
that, even if the deceased had been rash and 
negligent in driving the vehicle, still the owner 
of the vehicle who is bound to insure the 
vehicle in respect of bodily injury and death 
caused to any person under section 95 of the 
Motor Vehicles Act, 1939, and the Insurance 
Company which in fact insured the vehicle to 
cover Such a risk are bound to pay cómpen- 
sation and that the liability to pay compensa- 
tion under the terms of the policy which has 
been taken in accordance with section 95 of 
the Act is not dependent on the question as to 
whether the accident was caused by the rash- 
ness and negligence of the deceased or not. 
In support of the said contention, the learned 
counsel would refer to the provisions of sec- 
tion 95 (1) of the Motor Vehicles Act, as 
also the terms and conditions of the Insu- 
rance Policy which has been taken in this 
case in respect of the vehicle which was in- 
volved in the accident. According to the 
learned counsel, section 95 creates a statutory 
and absolute liability to pay compensation on 
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the- part of the owner and the benefit of 
section 95 cannot be denied to a person mere- 
ly because he has caused the accident by his 
rash and negligent act. To appreciate the 
said contention it is necessary to scan through 
section:95 of the Act and also the terms and 
conditions of the Insurance Policy taken in 
this case. 


7. Section 95 (1) lays down the require- 
ments of policies to be taken and the limits 
of liability. It says that in order to comply 


with the statutory requirements, a policy of: 


insurance must be a policy which is issued by 
a person who is an authorised insurer insur- 
ing a person or classes of persons specified in 
the policy to the extent specified in sub-sec- 
tion (2) against any liability which may be 
incurred by him in respect of the death of or 
bodily injury to any person or damage to any 
property of a third party caused by or arising 
out of the use of the vehicle in a public place. 
Section 95 (1) contains three provisos. The 
first proviso which alone is relevant here says 
that a policy shall not be required to cover 
liability in respect of the death, arising out 
of and in the course of his employment, of 
the employee or a person insured by the policy 
or in respect of bodily injury sustained by 
such an employee arising out of and in the 
course of his employment other than a liability 
arising under the Workmen’s Compensation 
Act, 1923, in respect of the death of, or bodily 
injury to, any such employee engaged in 
driving the vehicle. This proviso will apply 
only to the persons employed to drive the vehi- 
cle. That is presumably for the reason that 
in the case of such persons engaged in driving 
the vehicle the Workmen’s Compensation Act 
gives sufficient protection. Once the proviso 
is found not to apply to a person other than 
the one engaged as a driver, the main provi- 
sion in section 95 (1) should be taken to 
apply to all persons including the persons who 
are drivine the vehicles either on their own 
or on the direction of the owner of the vehicle. 
Section 95 (1) in so far as it uses the expres- 
sion “in respect of the death of or bodily 
injury to any person or damage to any pro- 
perty of a third party", should be taken to 
"over any liability which may be incurred by 
the owner of the vehicle in respect of death 
or bodily injury to any person or damage to 
any property of a third party. "The presence 
of two expressions “any person" and “third 
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party" in the same provision would indicate 
that the expression “апу person" has been used 
in a wide sense and not only in the sense of a 
‘third party’. Even if, section 95 (1) сап 
be construed as including the liability of the 
owner of the car for the death or bodily in- 
jury to any person, this provision cannot be 
invoked by the claimants in this case unless 
the claimants are able to establish that the 
owner has incurred a liability in respect of 
the death or bodily injury to the deceased 
which liability has to be insured as per the 
provisions of section 95 (1). It cannot be 
said that the mere ownership of the car creates 
liability on the part of the owner of the vehi- 
cle to pay compensation for the death or in- 
jury to any person. The liability can arise, 
only when the owner of the vehicle was in 
any way responsible for causing the accident 
which has resulted in that liability. In this 
case the accident was caused by the rashness 
and negligence of the deceased and in such 
cases there is no legal liability arising either 
under the Jaw of Torts or any other basis under 
the common law. Only when there is а legal’. 
liability, that liability has to be insured under 
section 95 (1). In this view of the matter, 
we are unable to agree with the learned coun- 
sel for the appellants that an absolute liability 
has been cast on the owner of the vehicle to 
pay compensation under section 95 (1) ar ! 
that absolute liability does not depend on tk} 
fact as to who caused the accident and whe. 
ther the owner of the vehicle is negligent o) 
not. 


8. The insurance. policy taken in pursuance 
of section 95 (1) has been marked as Exhi- 
bit B-1 in this case. That policy provides 
for indemnity to the owner of the car in res- 
pect of third party liability as well as indem- 
nity to the driver of the vehicle in respect of 
third party risks if the vehicle has been driven 
by the person employed by the owner as a 
driver. In this case admittedly the deceased 
was not employed as a driver and therefore 
under the terms of the policy of insurance 
the Insurance Company is not bound to indem- 
nify the driver for the rash and negligent act 
committed by him. Therefore the only provi- 
sion on which any reliance could be placed 
is clause (1) of section 2 of Exhibit R-1. That 
clause deals with the liability to third party. 
That clause also is on the same lines as in 


itj 


section 95 (1), which has been set out above. 
That clause provides as follows: 


*1. The Company will indemnify the 
insured іп the event of accident caused by 
or arising out of the use of the motor car 
against all sums including claimant's costs 
and expenses which the insured shall be- 
come legally liable to pay in respect of: 


(a) death of or bodily injury to any person 
but except so far as is necessary to rnect 
the requirements of section 95 of the Motor 
Vehicles Act, 1939". 


Under this clause the insurer is liable to 
indemnify the insured in respect of the liabili- 
ties legally incurred by him. in respect of the 
death of bodily injury to any person. Even 
assuming that the expression "any person", 
in the above clause will include the person who 
drove the vehicle still the indemnity contem- 
plated under clause (1) of section 2 will arise 
only if the owner of the insured vehicle has be- 
come legally liable to pay the compensation 
for the death or bodily injury to that person. 
The expression that “the insured shall be- 
come legally liable to pay" in quite signifi- 
cant. ‘The insurer is liable to indemnify the 
insured only if the insured has become legally 
liable to pay the compensation. "Therefore 
unless the claimants succeed in establishing 
that the owner of the vehicle has become 
legally liable to pay compensation in respect 
of the accident there is no question of the 
insured being indemnified by the insurer under 
clause (1) of section 2. As already pointed 
out the mere ownership of the car will not 
make the owner of the car liable for the acci- 
dent. The legal liability to pay compensa- 
tion can be fastened on the insured, the owner 
of the car, only if he has been either directly 
or vicariously responsible for the accident. 
Further there is no direct or vicarious liabi- 
lity on the part of the owner of the vehicle 
in relation to the accident. Thus the question 
of Insurance Company indemnifing the owner 
cannot at all arise. We are not inclined to 
agree with the contention of the learned coun- 
sel for the appellants that the claimants need 
not establish either directly or vicariously the 
rashness and negligence on the part of the 
owner of the vehicle for invoking the indem- 
nity clause in clause (1) of section 2. Even 
though the claimants need not establish rash- 
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ness and negligence on the part of the owner 
of the vehicle they must establish vicarious 
liability on the part of the owner arising out 
of such rash and negligent act committed by 
some one whom the owner of the vehicle has 
authorised to drive the vehicle, as it js well. 
established the owner of the vehicle is vicari- 
ously liable for the rash and negligent act 
committed by any one who drove the vehicle 
and wko caused the accident in driving the 
vehicle. It is equally well established that 
such vicarious liability on the part of the 
owner of the vehicle will not arise unless the 
person authorised to drive the vehicle is guilty 
of rashness and negligence in driving the 
vehicle and in causing the accident by such 
rashness and negligence resulting in the death 
or bodily injury to a third party. Normally 
the theory of vicarious liability can be invok- 
ed only by third parties who are aggrieved 
by the tortious act committed by any person 
under the authority of the owner of the vehi- 
cle. The question of vicarious liability will 
not arise when the claim is made by the tort- 
feasor himself or any person claiming under 
the tort feasor. In this case since the deceas- 
ed was not under the employment of the 
owner of the vehicle as a driver there is no 
liability to pay compensation by the owner 
of the vehicle under the provisions of the 
Workmen's Compensation Act. "There is no 
other statutory provision under which the 
owner of the vehicle can be made liable for 
the death which had resulted by the tortious 
act committed by the deceased himself. 


9. On the question as to whether the tortious 
liability should be established as against the 
owner of the vehicle for claiming the benefit 
under section 95 (1) and under the provi- 
sions of the policy taken in pursuance of that 
section, we have the decision of the Supreme 
Court Minu B. Mehta and another v. Bal- 
krishna Ramchandra Nayan and another’, 
wherein the Supreme Court while dealing 
with the question as to whether it is incum- 
bent on the glaimant to prove the negligence 
before he became entitled to compensation 
expressed as follows :— 


“Under section 95 (1) (b) (7) of the Act it 
is required that the policy of insurance must 





1. (1977) 2 S G.G. 441: (1977) 2 S G.R. 856; 
47 Gomp. Gas, 736: A.I.R, 1977 S.G. 1248, 
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be a.policy which insures the person against 
any liability which may be incurred by him 
in respect of death or bodily injury to any 
person or damage to any property to a 
third party caused by or arising out of 
the use of the vehicle in a public place. 
It may be noted that what is intended by 
the policy of insurance is insuring a person 
against any liability which may be incurred 
by him. The insurance policy is only to 
cover the liability of a person which he 
mieht have incurred in respect of death or 
bodily injury. The accident to which the 
owner or the person insuring is liable is to 
the extent of his liablility in respect of death 
or bodily iniury and that liability is cover- 
ed by the insurance. It is therefore obvi- 
ous that if the owner has not incurred any 
liability in respect of death or bodily in- 
jury to any person there is no liability and 
it is not intended to be covered by the 
insurance. The liability contemplated 
arises under the law of negligence and 
under the principle of vicarious liability. 
The provisions as they stand do not make 
the owner or the insurance company liahle 
for any hodily injury caused to a third 
party arisine out of the use of the vehicle 
unless the liability can be fastened on him. 
It is sienificant to note that under sub- 
clause (ii) of section '95 (1) (b) of the 
Act. the policy of insurance must insure a 
person against the death or bodilv injurv to 
any passenger of a public service vehicle 
caused by or arisine out of the use of the 
vehicle in a public place". 
After referring {о the expression "liability 
which may be incurred by him” which is 
occurring in section 95 (1) (b) (i) it is observ- 
ed that the said expression covers any liabi- 
lity arising out of the use of the vehicle and 
it is that liability alone that is covered bv the 
insurance policy. Their Lordships of the 
Supreme Court pointed out that before a 
person can be made liable to pay compensation 
for any injuries and damage which have been 
caused by his action it is necessary that the 
person damaged or injured should be able 
to establish that he has some cause of action 
against the party responsible. Causes of 
action my arise out of actions for wrongs 
under the common Jaw or for breaches 
of duties laid down by statutes. In order 
to succeed in an action for negligence: the 
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plaintiff must prove: (1) that the defendant 
had in the circumstances a duty to take care 
and that duty was owed by him to the plain- 
tiff; and that (2) there was a breach of that 
duty and that as a result of the breach 
damage was suffered by the plaintiff. The 
master also becomes liable for the conduct 
of the servant when the servant is proved to 
have acted negligently in the course of his 
employment. Apart from it, in common law 
the master is not liable as it is often said 
that owner of a motor car does not become 
liable because of his owning a motor car. 
Thus the Supreme Court has pointed out that 
mere ownership of the motor car will not 
give the cause of action to the person sus- 
taining an injury or damage in respect of a 
motor accident and that unless the vicarious 
liability of the owner of the car is established 
in respect of the rash and negligent action 
on the part of the driver of the vehicle the 
owner cannot be made liable. While dealing 
with this question the Supreme Court has not 
accepted the contrary view expressed by the 
Andhra Pradesh High Court in Haji Zakaria 
v. Naoshir Cama’, by the Patna High Court in 
New India Assurance Co., Ltd. v. Sumitra 
Devi? and by the Bombay High Court in 
Marine and General Insurance Co., Ltd, v. 
Balkrishna Ramchandra Nayan and another? 
in all of which it has been held that the liabi- 
lity of the insured and consequently. of the 
insurer to compensate a third party dying or 
being injured on account of the use of the 
insured vehicle in a public place is irrespec- 
tive of whether the death, iniury, etc., has 
been caused by rash and negligent driving of 
the vehicle. Therefore after the said deci- 
sion of the Supreme Court it is no longer 
onen to urge on behalf of the claimants that 
the liability to pay compensation in respect of 
motor accident is absolute and it is not neces- 
sary to prove any negligence on the part of 
the driver or owner of the vehicle. In this 
view we have to hold that even if section 95 
(1) (b) (i) and the clause (1) of section 2 
of the policy of insurance in this case are wide 
enough to include the owner's liability to a 
driver in respect of his death or bodily injury 





1. ATR. 1976 A.P. 171. 

2. (1971) А С.у n8 rPat.). 

3. (1976) A C.]. 288: 78 Bom. L.R, 262: AIR. 
1977 Bom. 53, 
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still, he or his dependants, cannot succeed in 
claiming such compensation unless there is a 
legal liability on the part of the owner of: the 
vehicle to pay the same, and in this case since 
the deceased who was driving the vehicle had 
been himself rash and negligent in driving 
vehicle, there is no question of the owner of 
the vehicle incurring a vicarious liability. 
Perhaps for getting compensation under the 
Workmen's Compensation Act for the death 
or bodily injury to a person employed.as a 
driver, it may not be necessary for the legal 
representatives of the driver to prove vicari- 
ous liability and it is sufficient to show in res- 
pect of that claim that the driver was employ- 
ed by the owner of the vehicle and the acci- 
dent occurred in the course of the employ- 
ment. But the provisions of section 95 (1) 
(b) (i) dearly contemplates a legal liability 
on the part of the owner of the vehicle which 
has to be indemnified by the insurer and such 
legal liability will arise only.if a tort has been 
committed by the owner of the vehicle either 
directly or vicariously. Here there is no 
question of any legal liability. Therefore the 
claimants who are the widow and children of 
the deceased Krishnamurthy who himself: has 
been found to.be.rash and negligent in driv- 
ing the vehicle and who was himself responsi- 
ble for the accident in question cannot claim 
compensation against the owner of the vehi- 
cle merely relying on the factum of the owner- 
ship of the vehicle. 


10. Тһе view ОЁ. ours finds support 
from a decision of a division bench of this 
Court in Thilagavathy and others v. Sundaram 
and another’, In that case case the vehicle 
involved was a tractor. The tractor was 
owned by the driver's father. While the 
driver was ploughing the land of his mother 
with the tractor, the tractor turned  turtile 
suddenly and the driver fell down and was 
crushed to death. In respect of that accident а 
claim was made under section 110-A of the 
Motor Vehicles Act, by the widow, daughter 
and mother of the deceased driver who was 
none else than the son of the owner of the vehi- 
cle. The said claim was rejected by a Division 
Bench of this Court holding that the deceased 
driver was neither an employee of the insured 
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nor had he committed any iortious acr against 
any third party. The Court had observed 
that before making the insurer liable it is 
necessary for the claimants to prove that the 
insured. had become legally liable to pay any 
compensation in respect of the deceased, that 
the insured would be legally liable if the 
deceased had been.his employee and he may 
also be legally liable if the deceased had com- 
mitted a tortious act against third parties. 
In the light of the above discussion we have 
to uphold the findings of the Tribunal in this 
case that the claimants are not legally entitled 
to claim compensation in respect of the acci- 
dent for which the deceased Krishnamurthi 
himself was responsible. The appeal therefore 
fails and is dismissed. | There will be no order 
as to costs. | 


11. The learned counsel for the appellants 
seeks leave of this Court to file an appeal to 
the Supreme Court against the judgment just 
now pronounced. Since our decision is 
mainly based on the view expressed by the 
Supreme Court itself in Minu.B. Mehta and 
another v. Balkrishna Ramchandra Nayan and 
another’, we do not think that this is a fit 
case for the grant of leave. Hence the re- 
quest for the leave is rejected. 


S.J. Appeal dismissed. 





Sis . 


1. (1977):2 S.G.R, 896: A.I.R, 1977 S.G. 12484 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—S. Suryamurthy, J. 
Govinda Asari 


v. 

The Kancheepuram Municipal Council 

represented by its Commissioner 
Respondent. 


Tamil Nadu District Municipalities Act (V 
of 1920), sections 162, 163—Public street— 
Vesting in Municipal Council —Not becoming 
private property of Municipality — Munici- 
pality not to obstruct use of public street by 
the owners adjacent to the public street —No 
right to collect licence fee for having access to 
public street. 


Appellant* 


The right of the owner of the road—side 
property to have access to the road is a 
totally different right from the public right of 
passing and re-passing along the highway 
and the right has been recognised in a num- 
ber of decisions. [Para. 16.] 


An owner of land which runs right up to a 
public highway is entitled to access to that 
highway from his land and that is so whether 
he is the presumptive owner of the soil of 
the highway or not. [Para. 18.] 


The mere vesting of a public street in the 
municipal council does not confer any power 
on the municipal council to treat it as a private 
property of the municipality, and the power 
to close any public street temporarily or per- 
manently, does not imply а power to cause 
obstruction to the use of the public street by 
the owners adjacent to the same. 


[Para. 19.] 


The owners of houses abutting on a public 
street have right of access to and from the 
public street, and if anything is done by the 
municipality to interfere with the rights of 
such owners, the owners have an actionable 
claim. [Para. 20.] 


The vesting of the public street in the munici- 
pality in the instant case is only for the pur- 





*S.A.No, 1443 of 1977. 
9nd December, 1980. 
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pose of maintaining it property as a public 
street. It is not entitled to put up any struc- 
ture along the public street to prevent the 
owner of properties abutting the same from 
having access to and from the public street. 


[Para. 22.] 


The defendant (municipality) has no right to 
collect any licence fee from the plaintiff or 
his lessee for having access to the ' public 
street. [Para. 24.] 


Cases referred to:— 


Marshall v. The Mayor, Aldermen and Bur- 
gesses of the county Borough of Blackpool, 
(1935) A.C. 16; William Lyan v. The War- 
dens and Company of the Fishmongers Com- 
pany and the Conservators of the River Tha- 
mes, (1875) L.R. 76 A.C. 662; Tilakchand 
v. Dharji Municipality, А.Т.К. 1955 Sau. 63; 
Patna Municipality v. Dwaraka Prasad, 
A.I.R. 1939 Pat. 683; District Board, Man- 
bhum v. B. M. Railway Company, A.LR. 
1945 Pat. 200; Pahlad Maharaj vw. Gouri 
Dutt, A.T.R. 1937 Pat. 620; Dasrath Mahto 
v. Narain Mahto, A.I.R. 1941 Pat. 249; 
Damodara Naidu v. Thirupurasundari Ammal, 
(1972) 2 M.L.J. 4:85 L.W. 381: А.Т.К. 
1972 Mad. 386. 


Appeal against the decree of the District 
Court, Chengalpattu, dated 25th April, 1977 
and passed in Appeal Suit No. 134 of 1974, 
preferred against the decree of the Court of 
the Subordinate Judge, Kancheepuram in 
Original Suit No. 43 of 1973. 


K. Raghunanthan and M. Kandaswami, for 
Appellant. 


К. Alagiriswami and P. Ayyaswamy, for 


Respondent. 
The Court delivered the following 


Jupcment.—This is an appeal from the learn- 
ed District Judge of Chengalpattu, allowing 
A.S. Мо. 134 of 1974 filed by the Kanchee- 
puram Municipal Council, the defendant in 
the suit, and setting aside the judgment and 
decree of the learned Subordinate Judge of 
Kancheepuram and dismissing O.S. No. 43 
of 1793 on the file of the Sub-Court, Kanchee- 
puram. 


2. The appellant herein is the owner of а 
workshop and a petrol bunk situate in T. S. 


1 


No. 1770|1 of Kancheepuram Town, and 
abutting on a public street comprised in T.S. 
No. 1784 and T.S. No. 1770|2. Itis alleg- 
ed in the plaint that the plaintiff has been 
conducting a workshop in the western portion 
of the aforesaid T.S. No. 1770|1 for more 
than thirty years prior to the institution of the 
suit. The approach to his property is through 
the public street, now called Bus Stand Road, 
and formerly known as Maduran Thottam 
Road. This road has been in existence as a 
public street from time immemorial These 
facts alleged in the plaint have not been speci- 
fically denied in the written statement and are 
also supported by the admissions of D.W. 1, 
and, therefore, we may take it as established 
that the public street on the northern portion 
of T.S. No. 1785 and comprised in T.S. 
No. 1784 and the western part of T.S. 
No. 1770|2 has been used by the public as a 
public street and by the plaintiff as the owner 
of the adjacent property in exercise of his 
right as an owner of the private property for 
more than thirty years. 


3. At the instance of the defendant-Munici- 
pality, T.S. No. 1785 measuring 8853 sq. 
feet in Ward No. 2 of Kancheepuram Town 
adjoining T.S. No. 1784 and the western 
portion of T.S. No. 1770]2, situate south of 
T.S. No. 1784 and west and south of 
T.S. No. 1770|2 was acquired by the Gov- 
ernment in proceedings under the Тапа 
Acquisition Act for the purpose of widening 
the road leading to the bus stand and was 
transferred to the defendant-Municipality with 
a direction that the land acquired should be 
classified as Municipal Bus Stand Road. 
Since then, this part which has been added to 
the original public street has been in use as a 
public street and the plaintiff as well as the 
other members of the public have been using 
this public street. In addition to this right 
to use this public street as a member of the 
public, the plaintiff claims a right to have 
access to the property in T.S. No. 1770|1 by 
virtue of the fact that his property is abutting 
on the road. 


4. The plaintiff has leased out the property 

described as item 2 in the plaint which forms 

part of T.S. No. 1770|1 and which is situate 

in the south east of T.S. No. 1770|1 to one 

Sanjeevi Naidu for running а petrol bunk. 

Sanjeevi Naidu, who has been appointed as a 
M Lh j—43 
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distributor of a petroleum company, has 
installed a petrol bunk in the aforesaid 
portion of T.S. No. 1770|1. Thereupon, 


the defendant insisted that unless fee was 
paid for the user of the street by the lessee as 
well as by the plaintiff, no licence would be 
issued to the lessce. It is alleged in para- 
graph 7 of the plaint that: 


“The plaintiff and the lessee to avoid a 
pitched battle with a head-strong Commis- 
sioner agreed to pay under pressure and 
compulsion a licence fee of Rs. 100 each". 


The allegation that the plaintiff and his lessee 
agreed under pressure and compulsion to 
pay the licence fee and the further allegation 
that the Commissioner who was in office at 
that time was “head-strong” are not denied in 
the written statement and may, therefore be 
taken to have been admitted by the defen- 
dant. Subsequently, the fee was raised to 
Rs. 300 and then to Rs. 600. It is seen 
from the evidence of D.W. 1 that the only 
motive which prompted ‘the Municipality 
and its employees to increase the licence fee 
payable by the plaintiff and his lessee from 
time to time was the desire to get, or rather 
extract, as much as possible from them. When 
the plaintiff refused to pay the enhanced fee of 
Rs. 600 per annum, the defendant-Munici- 
pal Council passed a resolution to put up a 
wall or a building in item 3 from cast to west 
blocking the passage to the plaintiff and his 
lessee from items 1 and 2 to the public street. 
Therefore, the plaintiff instituted this suit, 
which was decreed by the learned Subordi- 
nate Judge, but on appeal dismissed by the 
learned District Judge. 


5. The respondent-defendant contends that 
the street south of the plaintiff’s properties 
is not a public street and that the Municipa- 
lity is the owner of the street, and hence the 
Municipality has got a right to prevent in- 
gress and egress on the property of the plain- 
tiff abutting the street. JI may  straightway 
say that this contention of the defendant- 
Municipality put forward in the written state- 
ment signed by the Commissioner is totally 
false. T.S. No. 1784 and e part of T.S. 
No. 1770|2 were not acquired by the defen- 
dant-Municipality. А part of T. S. 
No. 1770|2 and T.S. No. 1784 have cons- 
tituted a public street from time immemorial 
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and this fact has been admitted by D.W. 1. 
A faint endeavour has been made by D.W. 1 
to show that this part of the public street was 
originally a cart stand. However, no record 
has been filed to prove that this part of the 
foad has been declared a cart stand by the 
Municipality and even in the plans filed by 
the Municipality, this part of the road has 
not been shown as a cart track. D.W. 1 
concedes that though the western part of 
T.S. No. 1770|2 and T.S. No. 1784 were 
declared a cart stand, the public were using 
the same as a pathway. 


6. T. S. No. 1785 alone has been acquired 
by the Government at the instance of the 
Municipality for widening the road. Sec- 
tion 6 (1) of the Land Acquisition Act, lays 
down that: 


*Subject to the provisions of Part VII of 
this Act, when the appropriate Government 
is satisfied, after considering the report, if 
any, made under section 5-A, sub-sec- 
tion (2), that any particular land is need- 
ed for a public purpose, or for a Com- 
pany, a declaration shall be made to that 
effect under the signature of a Secretary to 
such Government or of some officer duly 
authorised to certify its orders, and diffe- 
rent declarations may be made from time 
to time in respect of different parcels of 
any land covered by the same notification 
under section 4, sub-section (1), irrespec- 
tive of whether one report or different 
reports has or havé been made (wherever 
required) under section 5-A, ѕиһ-ѕес- 
‘tion (2)”. 
1 is obvious from this that only after the 
Government of Tamil Nadu was satisfied after 
considering the report of the defendant- 
Municipality that T.S. No. 1785 was need- 
ed fora public purpose, a declaration was 
made to that effect under the signature of the 
Secretary to the Government of Tamil Nadu 
or of some offcer duly authorized to certify 
its orders, though a copy of the order has 
not been filed by either plaintiff or the defen- 
dant. 


7. Under section 165 of the Tamil Nadu 
District Municipalities Act, 1920: 


*(1) The Council may acquire— 


(a) any land required far the purpose of 
opening, widening, extending, or otherwise 
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improving any publié stréet, or of making 
any new public street, and the buildings, 
if any, standing upon such land; ...... Em 


The acquisition of T. S. No. 1785 was for the 
purpose of widening the. public street original- 
ly comprised in T.S. Na. 1784 and a part 
of T.S. No. 1770|2. Therefore, the street 
new covering T.S. Nos. 1784, 1785 and a 
part of T.S. No. 1770|2 is a public street 
within the meaning of section 3 (21) of the 
Tamil Nadu District Municipalities Act. 


8. By reason of section 162 of the Tamil 
Nadu District Municipalities Act: 


“(1) The municipal council shall, at the 
cost of the municipal fund, cause the pub- 
lic streets and bridges to be maintained and 
repaired and may from the same fund 
meet the cost of all improvements to the 
same which are necessary or expedient for 
the public safety or convenience", 


9. The powers of the Municipal authorities 
have been stated in section 163 of the Tamil 
Nadu District Municipalities Act as follows: 


“(1) The council may— 


(a) lay out and make public streets; 
(b) construct bridges and sub-ways ; 


c) turn, divert or with the special sanction 
of the State Government permanently close 
any public street or part thereof; 


(4) widen, open, extend or otherwise im- 
prove any public street. 


(2) Reasonable compensation shall be paid 
to the owners and occupiers of any land 
or buildings which are required for or 
affected by any such purposes”. 


10. Section 164 of the Tamil Nadu District 
Municipalities Act lays down that: 


“When a public street is permanently closed . 
under section 163, the municipal council, 
may, With the sanction of the State Govern- 
ment dispose of the site or of so much 
thereof as is no longer required, in such 
manner as may be approved by the State 
Government, provided that due compensa- 
tion is made to any person injured by such 
closing". 


11. This is not а case of the defendant- 
Municipality permanently closing any public 


t] 


street. It is seen from sections 162 and 163 
of the Tamil Nadu District Municipalities 
Act, extracted above that the defendant-Coun- 
cil has a duty to maintain and repair the road 
as its cost; the Municipality may also from 
the same fund meet the cost of all improve- 
ments to the public street. The powers of 
the Municipality can be exercised only in 
cases referred to in section 163 of the Tamil 
Nadu District Municipalities Act. "The road 
called the Виз Stand Road, now covering 
T.S. No. 1784, a part of T.S. 1770|2 and 
the newly acquired T.S. No. 1785 is undou- 
tedly a public street. Otherwise, the Munici- 
pality will have no right to do anything in 
the street. "There can be no street called the 
Municipal Street as distinguished from a 
public street, as was sought to be contended 
by the learned counsel for the respondent at 
one state. 


12. Now, the question is, whether the defen- 
dant is entitled to build a wall from east to 
west completely preventing the plaintiff and 
his lessee from having access to this public 
street from the workshop described as item 1 
and the petrol bunk described as item 2 in 
the schedule annexed to the plaint. Items 1 
and 2, viz., the southern part of T.S.. 
No. 1770|1 in which the workshop and the 
petrol bunk are situate, is abutting the public 
street. 


13. In Barridge and another v. Ward (Re- 
ports of Cases decided at Nisi Prius, by. 
Poster and Finlason, Volume II 1860-62, at 
page 208), Cockburn, CJ., has observed that: 


“Tf it be a highway upto the boundary of 
the plaintiff's land, then, as a matter of 
law, the plaintiff has a right of access 10 
it from any part of his land". 


14. In Marshall and another v. The Mayor, 
Aldermen. and Burgesses of the County 
Borough of Blackpool’, the House of Lords 
considered this question, and Lord Atkin has 
laid down that: 


“The owner of land adjoining a highway 
has a right of access to the highway from 
any part of his premises.......... Subject 





1, (1935) A.C. 16. 
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to special statutory provisions protecting 
footpaths, the right of access is not affect- 
ed by the fact that part of the highway is 
only dedicated as a footway........ Ан 


He has further observed that: 


M DAR aad it would be remarkable to find 
this well-established right of an adjoining 
owner taken away and without compensa- 
tion, especially in a local Act, unless there 


were very plain words to that effect". 


Certainly, there is no provision in the Tamil 
Nadu District Municipalities Act empowering 
the Municipality to deprive the owners of pro- 
perties abutting on a public street of their 
right of ingress and egress to the public street. 


15. In William Lyan v. The Wardens and 
Co. of the Fishmongers’ Company and the 
Conservators of the River Thames’, the House 
of Lords has distinguished the right attached 
to a private property from the right held in 
common with the rest of the public, and has 
observed that it becomes a form of enjoy- 
ment of the land, the disturbance of which 
may be vindicated in damages by an action, 
and that: 


“Tt is, as was decided by this House in the 
cases to which I have referred, a portion of 
the valuable enjoyment of the land, and 
any work which takes it away is held to be 
an ‘injurious affection’ of the land, that is 
to say, the occasioning to the land of an 
injuria, or an infringement of right. The 
taking away of river frontage of wharf, or 
the raising of an impediment along the 
frontage, interrupting the access between 
the wharf and the river, may be an injury 
to the public right of navigation; but it is 
not the less an injury to the owner of the 
wharf, which, in the absence of any parlia- 
mentary authority, would be compensated 
by damages, or altogether prevented. It 
_ appears to me impossible to say that a mode 
of enjoyment of Jand on the bank of a 
navigable river which is thus valuable, and 
as to which a Jandowner can thus protect 
himself against disturbance, is otherwise 
than a right or claim to which the owner 


Rt | 
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of land on the bank of the river is by law 
entitled within the meaning of such a sav- 
ing clause as that which I have read". 


16. The right of the owner of a roadside 
property to have access to the road is a totally 
different right from the public right to pass- 
ing and repassing along the highway, and 
this right has been recognised in a number 
of decisions referred to in William Lyon v. 
The Wardens and Co. of the Fishmongers 
Company and the Conservators of the River 
Thames', and it has been observed that it 
was quite clear that the right of a man to 
step from his own land on to a highway is 
something quite different from the public 
right of using the highway. Lord Selborne 
observed, referring to the earlier authorities, 
that those authorities “recognise. such a right 
of immediate access from private property to 
a public highway, as a private right, distinct 
from the right of the owner of that property 
to use the highway itself, as one of the public”. 


17. In “Pratt and Mackenzie A Law of 
Highways” (Twenty-first Edition) at page 58, 
the right of access by adjoining owners has 
been stated thus: 


“The owner of land adjoining a highway 
has a right of access to the highway from 
any part of his premises. This is so whe- 
ther he or his predecessors originally dedi- 
cated the highway or part of it and whe- 
ther he is entitled to the whole or some 
interest in the ground subjacent to the 
highway or not. The rights of the public 
to pass along the highway are subject to 
this right of access; just as the right of 
access is subject to the rights of the pub- 
lic, and must be exercised subject to the 
general obligations as to nuisance and the 
like imposed upon a person using е 
highway". 


And again: 


“The right of the owner of land adjoining 
a highway to access to or from the high- 
way from or to any part of his land is a 
private right, distinct from the right to use 
the highway as one of tbe public, and the 
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owner of the land whose access to the high- 
way is obstructed may maintain an action 
for the injury whether the obstruction does 
or does not also constitute а public nuisance. 
It would be the height of absurdity to say 
that a private right is not interfered with, 
when a man who has been accustomed to 
enter his house from a highway finds his 
doorway made impassable, so that he no 
longer has access to his house from the 
public highway. This would equally be a 
private injury to him, whether the right of 
the public to pass and repass along the 
highway were or were not at the same time 
interfered with". 


Referring to the right of access to or from 
the highway as a private right, it is again 
observed that: 


rM MN any interference with it is an 
interference with a private right; but the 
latter right is an individual interest in a 
public right and is enjoyed by the owner as 
one of the public entitled to use the high- 
way". 
Again, it is observed that: 

"It is well-established law that where there 
is a public highway the owners of land 


adjoining thereto have a right to go upon 
the highway from any spot on their land. 


The right of access to a high- 
way enjoyed as a private right by the owner 
of premises adjoining the highway is not 
limited to the right to pass from the pre- 
mises to the highway and vice versa, but 
includes the right of access to a wall of the 
premises in which there is no door or 
other opening. But the premises must 
actually adjoin the highway; 


18. ‘An owner of the land which runs right 
upto a public highway is entitled to access to 
that highway from his land and that is so 
whether he is the presumptive owner of the 
soil of the highway or not. 


“A highway authority has no power, in dis- 
charge of the duty of the surveyor of high- 
ways to repair, to raise the level of a high- 
way so as to interfere with the adjoining 
owner's right of access". 


Therefore, there is no doubt about the fact 
fhat the plaintiff has a right under the com- 


I] - 


mon law to go to and from the public street 
to his property.. | 


19. The mere vesting of the public street in 
the Municipal Council does not confer any 
power on the Municipal Council to treat it as 
a private property of the Municipality, and 
the power to close any public street tempo- 
rarily or permanently, does not imply a power 
to cause obstruction to the use of the public 
street, by the owners adjacent to the same. 
The .defendant-Municipality cannot exercise 
any right over the public street except such 
as are authorised by law. 


20. The owners of houses abutting on a pub- 
lic street have right of access to and from the 
public street, and if anything is done by the 
Municipality to interfere with the rights of 
such owners, the owners have an actionable 
claim. 


21. In "Salmond' on the Law of Torts” 
(Sixteenth Edition), at page 81, it is stated 
that: i E 


"Every person who occupies land im- 
mediately adjoining a highway has a private 
right of access to the highway from his land 
and vice verse; and any act done without 
lawful justification whereby the exercise of 
.this private right is obstructed is an action- 
able wrong. This right of access is a pri- 
vate right of property, and if what is com- 
plained of is sufficiently substantial to cons- 
titute an interference with that right, he 
may recover at least nominal damages, for 
it is an example of an action on the case 
succeeding without proof of special damage 
a ОЕ The private right of access thus 
protected includes merely the right to get 
from the highway into the plaintiff's land, 
and from his land into the highway...... 2 
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22. In Talakchand v. Dharji Municipality!, 
a Bench of the Saurashtra High Court stated 
with approval, referring to the decision in 
Patna Municipality v. Dwarka Prasad?, that: 


“The principle that the owner of the land 
abutting a roadway is entitled to*access to 
that roadway at all points on his boundary 
was there accepted. It was there argued, 
as has been done for the Municipality be- 
fore us, that the plaintiff had no real com- 
plaint because he has or can have access 
to his property at other points. It was 
held that it mattered not whether access can 
be given to them because the buildings 
complained of seriously infringed one of 
their most valuable rights, namely a right 
of access to the highway along the whole 
length of the boundary, that the buildings 
were a serious infringement of the plaintiff's 
rights, and that the plaintiff was entitled to 
insist on their removal". 


In ‘District Board, Manbhum v. B. M. 
Railway Co.?, in which the plaintiff was the 
owner of an adjoining land, the above case 
and earlier cases of the same High Court 
in Pahlad Maharaj v. Gouri Dutt* and 
Dasrath Mahto v. Narain Mahto*, were 
relied upon and it was held that the right of 
access to the highway at all points where 
a land adjoins the highway belongs not 
only to the owner of the land but also to 
the occupier and the occupier can sue for 
the removal of an obstruction interrupting 
his right of access to the highway. 


The fact that the owner or occupier of 
adjacent land has fenced it off or raised a 
wall for his convenience or opened a gate- 
way on the other side cannot affect his 
right of access to the highway as aforesaid”. 





.1955 Sau. 63. 
. 1939 Pat. 683. 
. 1945 Pat. 200. 
. 1937 Pat. 620. 
. 1941 Pat. 249. 
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With respect, I agree with the views stated in 
the cases cited above. The vesting of the 
public street in question in the defendant- 
Municipality is only for the purpose of main- 
taining it properly as a public street. Tt is 
not entitled to put up any structure along the 
public street to prevent the owner of pro- 
perties abutting the same from having access 
to and from the public street. 


23. In Damodara Naidu v. Thirupurasun- 
dari Ammal*, Raghavan, J., has held that: 

“ where there is a public highway 
the owners of land adjoining the highway 
have a right to go upon the highway from 
any point on their land; and if that right is 
obstructed by anyone the owner of the land 
abutting the highway is entitled to main- 
tain an, action for the injury, whether the 
Obstruction does or does not constitute a 
public nuisance". 


With respect, I agree with this view. 


24. The defendant has no right to cons- 
truct a wall on the northern boundary of 
T.S. No. 1784 and T.S. No. 1770|2 from 
east to west so as to prevent the plaintiff, his 
lessees: and others claiming under him from 
having access to the public street. The 
endeavour of the defendant-Municipality to 
construct a wall from east to west on the 
southern boundary of the plaintiff's property 
and the northern boundary of the public 
Street so as to prevent the plaintiff and -his 
men having access to the public street is not 
motivated by any interest of the public, and 
is mala fide. The defendant has no right to 
collect any licence fee from the plaintiff ог 
his lessee for having access to the public 
street. I asked the learned counsel for the 
respondent to draw my attention to any parti- 
cular provision of the Tamil Nadu District 
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Municipalities Act which empowers the Muni- 
cipality to collect a licence fee from any per- 
son for using the public road, and he has 
not been able to do so. The Municipality no 
doubt is entitled to collect property tax, and 
if any fee is payable for licence to conduct a 
workshop or running а petrol bunk, the 
defendant-Municipality may collect such fees. 
But for merely using the public street, the 
defendant cannot collect any fees under the 
guise of a licence fee. However, this is not 
a matter within the scope of these proceed- 
ings. In conclusion, I may observe that the 
street in question is a public street within the 
meaning of section 3 (21) of the Tamil Nadu 
District Municipalities Act, that the appel- 
lant has a right of access to this public street 
by reason of his ownership of the property 
abutting the public street, and that the defen- 
dant is not entitled to consruct any wall pre- 
venting the plaintiff and his men from hav- 
ing access to the public street south of his 
property. 

25. Hence, this appeal is allowed, the judg- 
ment and decree of the learned District Judge 
in A.S. No. 134 of 1974 are set aside, and 
O.S. No. 43 of 1973 on the file of the Sub- 
Court, Kancheepuram, is decreed with costs 
throughout, restraining the defendant-Munici- 
pality from putting up a wall or a building in 
item 3 or obstructing in any other way the 
right of the plaintiff, his lessee and men from 
having access to the public street described as 
item 3 from the properties described оп 
items 1 and 2 in the schedule annexed to the 
plaint. 


S.J. 


——— Appeal allowed. 
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IN THE HIGH COURT ОЕ JUDI- 


CATURE AT MADRAS. 


PRESENT:—G. Ramanujam and R. Sengottu- 
velan, JJ. 


The National Co-operative Sugar Mills Ltd., 
through Special Officer, Alanganallur 
.. Appellani* 


y. 


Messrs. Albert and Company , represented by 
its partner S. Albert Respondent 


Sale of Goods Act (III of 1930), sections 11, 
20— Con tract of sale not complete unless time 
for payment of sale price and for taking deli- 
very of goods are agreed—Plaintiff cannot 
unilaterally fix the time—Time пої the 
essence of contract where contract does not 
. Stipulate. 


On 30th March, 1972, the defendant's 
represemtative attended the Sales Committee 
meeting held by the plaintiff-Sugar Mill at 
Madurai for fixing the price of sugar and gave 
a written tender on that day to purchase 500 
bags of sugar at Rs. 262 per bag. This was 
accepted by the plaintiff orally and there was 
no document by which the plaintiff had com- 
municated the time for payment of the price 
and for taking delivery of the goods to the 
defendant. The defendant's representative 
deposited Rs. 5,000 representing Rs. 10 per 
bag as advance and agreed to pay the balance 
of sale price by 10th April, 1972 and take 
delivery of the sugar thereafter. Since the 
defendant did not pay the balance of sale con- 
sideration till 8th April, 1972, the plaintiff 
sent a telegram to the defendant to remit the 
.balance of the consideration before 10th 
April, 1972 and lift the goods before 20th 
April. The defendant by his reply telegram 
assured the remittance shortly. Thereafter 
the plaintiff extended the time for payment to 
20th April, 1972, and the defendant was asked 
to perform has part of the contract by 20th 
April, 1972. But the defendant by a telegram 
through his lawyer on 29th April, 1972 
repudiated the contract on the ground that 
it was not а concluded contract and, 
therefore, the defendant was not bound to pay 
the sale consideration. Subsequently the price 
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of sugar had fallen and the plaintiff sold the 
sugarata price ranging from Rs. 215 to 
Rs. 217 per bag. The plaintiff claimed 
thatit was put to a loss of Rs. 47 per 
bag and the total loss suffered by the plaintiff 
as a result of the defendant's breach of the 
contract was Rs. 23,500. Deducting a sum of 
Rs. 5,000 paid as advance by the defendant, 
the plaintiff claimed the balance of Rs. 18,500 
as and by way of damages for the breach of 
contract by the defendant. The trial Court 
dismissed the suit on the ground that 
there was no concluded contract. 


On appeal by the plaintiff to the High Court, 


Held: А contract of sale cannot be said to 
be complete unless the parties to the contract 
had agreed as to the time for payment of the 
price and for taking delivery of the goods. 
[Para. 5.] 


Unless there was an earlier agreement between 
the parties as to the time for payment of the 
price and for taking delivery of the goods the 
plaintiff cannot unilaterally fix the time for 
payment of the goods and for taking delivery 
of the same and cannot cancel the contract 
again unilaterally after the defendant had 
committed default in payment of the price and 
taking delivery of the goods as called upon 
within the date fixed by the plaintiff. 

[Pard. 5.] 


Time cannot be taken to be the essence of 
the contract in a case where the contract itself 
does not stipulate the time for payment of the 
price. It is well established that it is only in 
cases where the time is the essence of the 
contract the vendor can cancel the contract 
for non-payment of the price within Ше time 
stipulated. [Рага. 6.] 


Section 20 of the Sale of Goods Act proceeds 
on the basis that where there is an uncondi- 
tional contract for the sale of specific goods 
in a deliverable state, the property in the 
goods passes to the buyer when the contract 
is made, and її is immaterial whether the 
time of payment of the price or the time of 
delivery of the goods is postponed. In the 
instant case the tender submitted by the 
defendant's representative did not refer to the 
time for payment of the price and the time 
for taking delivery of the goods. However 
under section 20 the property in the goods 
must be taken to have passed to the defen- 
dant and the plaintiff will be entitled to claim 
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only the unpaid vendor's lien; but the plain- 
tiff had not proceeded on that basis. 
[Para. 7.] 


The plaintiff was not entitled to claim 
damages firstly, because that there was no con- 
cluded contract and as such there could not 
have been any breach thereof committed 
by the defendant, and secondly, on the ground 
that even assuming that there was a con- 
„eluded contract the materials on record would 
show that it was the plaintiff who had com- 
mitted the breach Бу terminating the contract 
taking the time as the ground that the defen- 
dant did not pay the price and take delivery 
of the goods by 20th April, 1972.  [Para. 7.] 


Appeal against the decree of the Sub-Court 
of Madurai in O. S. No. 336 of 1973. 


K. Venkataswami and K. Govindarajan, for 
Appellant. 


Respondent unrepresented. 


The Judgment of the Court was delivered by 


Ramanujam, J.—The plaintiff in О. S. No. 
336 of 1973 an the file of the Sub-Court, 
Madurai, who has failed in that Court is the 
appellant herein. 


2. The appellant Mill filed the suit for 
recovery ofa sum of Rs. 18,500, as damages 
for the breach of a contract which it had 
entered into with the defendant on 30th 
March, 1972. The appellant's case as set out 
in the plaint is that on 30th March, 1972, the 
defendant's representative attended the Sales 
Committee meeting held by the plaintiff at 
Madurai District Central Co-operative Bank 
Ltd., Madurai, for fixing the price of sugar 
and gave a written tender on that day to 
purchase 500 bags of E. 30 sugar at Rs. 262 per 
bag. The said tender was accepted by the 
plaintiff and that acceptance was duly com- 
municated to the defendant's representative 
who deposited then and there a sum of 
Rs. 5,000 representing Rs. 10 per bag as 
advance, agreeing to pay the balance of the 
sale price by 10th April, 1972, and take 
delivery of the entire 500 bags of E. 30 sugar 
thereafter. Since the defendant did not remit 
the balance of sale consideration till 8th 
April 1972, a telegram was sent by the 
plaintiff to the defendant calling upon the 
defendant to remit the balance of the cost of 
sugar before 10th April, 1972, and lift the 
goods before 20th April, 1972. The defendant 
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in his reply telegram assured the remittance 
shortly. Thereafter the plaintiff extended the 
time for payment and for performance of the 
contract by the defendant till 20th April, 1972, 
and the defendant was asked to perform his 
part of the contract by 20th April, 1972. But 
the defendant by atelegram through his 
lawyer on 29th April, i972, repudiated the 
contract on the ground that the contract is 
nota concluded contract and therefore, the 
defendant is not bound to pay the sale con- 
sideration. Subsequently the price of sugar 
had fallen and the plaintiff bad sold the sugar 
at a price ranging from Rs. 215to Rs. 217 per 
bag exclusive of excise duty and therefore, 
the plaintiff has been put to a loss at the rate 
of Rs. 47 per bag and the total loss suffered 
by the plaintiff asa result of the defendant's 
breach of the contract is Rs. 23,500. Deduct- 
ing a sum of Rs. 5,000 paid as advance by the 
defendant, the balance of Rs. 18,500 is 
payable by the defendant as and by way of 
damages for his breach of contract. : 


3. The defendant resisted the suit contending 
that there was no concluded contract bet- 
ween the plaintiff and defendant on 20th 
March, 1972, as alleged in the plaint, that the 
defendant never agreed to take delivery of 
the goods before 30th April, 1972, that there 
was no specific agreement to remit the full 
price on or before 10th April, 1972, and that 
the fixing of time for payment of the price 
and for taking delivery of the goods has been 
done unilaterally by the plaintiff long after 
the defendant submitted his tender and the 
same Was accepted. Thus according to the 
defendant, there was no consensus between 
the parties as to the time for payment of the 
balance of sale consideration and as to the 
time for taking delivery and that there is no 
question of the defendant committing breach 
of the contract which has not been duly con- 
cluded. The defendant also reserved his 
right to recover the advance amount of 
Rs. 5,000 paid by him to the plaintiff. 


4. Onthese pleadings the Court below set 
out the following three issues for considera- 
tion: 


"Whether it is true that the defendant has 
committed breach of contract as alleged by 
the plaintiff? 


2. Is the plaintiff entitled to 
damages? If so to what amount ? 


3. To what relief ? 


claim 
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Under issue No. 1, the Court below held that 
Since there was no concluded contract between 
tne plaintut and the defendant on 3Uth March, 
19/2, under Exhibit А-2, the tender given by 
the defendant's representative, there 1s no 
question or any contract and in view of the 
said finding on issue No. 1, the rest of the 
issues were found against the plaintiff and 
the suit was dismissed. 


5, In this appeal the learned counsel for the 
plaintiff-appellant contends that the Court 
below is in error in holding that there is no 
concluded contract established on the 
materials on record and that in fact Exhibit 
A-2 the tender submitted by the defendant’s 
representative, and the subsequent corres- 
pondence between the parties clearly establish 
the fact that there was a concluded contract 
on 30th March, 1972, between the plaintiff and 
the defendant to purchase 500 bags of E. 30 
sugar at the rate of Rs. 262 per bag and it is 
only in pursuance of such completed contract 
a sum of Rs. 5,000 was deposited by the 
defendant. It is pointed out that Exhibit A-3 
the telegram which was sent on 8th April, 
1972, would clearly indicate that the defendant 
agreed to pay for the goods for the purchase 
of which he had submitted the tender on 10th 
April, 1972, and take delivery of the same, and 
but for such an agreement the telegram would 
not have referred to the date 10th April, 1972. 
It is also pointed out by the learned counsel 
that on 30th March, 1972, itself the contract 
has been concluded and only the payment of 
the price and delivery of the goods had been 
postponed and therefore, the contract cannot 
be inchoate or incomplete. In this case, 
Exhibit A-2 which is the tender submitted by 
the defendant's representative to purchase 500 
bags of E. 30 sugar at the price of Rs. 262 per 
bag does not refer to the time for payment of 
the price though the plaintiff would say that 
the tender was accepted and the defendant 
was asked to pay the price and take delivery 
of the goods on 10th April, 1972. There is. 
however, no document in support thereof. 
Admittedly, the communication by the plain- 
tiff accepting the tender of the defendant is 
oral and there is no document by which the 
plaintiff has communicated the time for pay- 
ment of the price and for taking delivery of 
the goods to the defendant. Curiously, no 
oral evidence also has been adduced in this 
case either by the plaintiff or by the defen- 
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dant. Apart from the submission of the tender 
and its acceptance, that there was a further 
discussion as to the time for delivery and for 
payment of the price should have been 
brought to light at least in the oral evidence. 
It cannot be disputed thatit is the plaintiff 
who has come forward with a specific case 
thaton 30th March, 1972, the defendant agreed 
to pay the sale consideration and take delivery 
of the goods on 10th April, 1972, and therefore, 
it is for him to establish that fact by adducing 
concrete and positive evidence. However, 
the plaintiff has felt satisfied by produc- 
ing Exhibit A-2, the tender submitted by the 
defendant's representative. As  alieady 
Stated, the tender is silent as to the time for 
payment of the price and for taking delivery 
of the goods. A contract of sale cannot be 
said to be complete unless the parties to the 
contract have agreed as to the time for pay- 
ment of the sale price ano for taking delivery 
of the goods. It is true under Exhibit A-3 the 
plaintiff called upon the defendant to pay the 
sale price before 10th April, 1972, and make 
arrangements to take delivery of the goods by 
20th April, 1972. But unless there is an earlier 
agreement between the parties as to the time for 
payment of the price and for taking delivery 
of the goods the plaintiff cannot unilaterally 
fix the time for payment of the goods and 
for taking delivery of the same and cannot 
cancel the contract again unilaterally after the 
defendant had committed default in payment 
of the price and taking delivery of the goods 
as called upon within the date fixed by the 
plaintiff. On the materials on record, we 
cannot say that the plea of the plaintiff that 
the defendant agreed to pay the price and 
take delivery of the good by 10th April, 1972, 
has been proved. 


6. Section 11 of the Sale of Goods Act says, 
unless a different intention appears from the 
contract, stipulations as to the time of 
payment are not deemed to be the essence 
of a contract of sale. Even if the time for 
payment is fixed under the contract that 
cannot be taken prima facie to be the essence 
of the contract of sale as contemplated by sec- 
tion 11 of the Sale of Goods Act, unless 
there is a stipulation to the contrary in the 
contract itself. The time cannot be taken 
to be the essence of the contract in a case 
where the contract itself does not stipulate 
the time for payment of the price П is well- 
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established that it is only in cases where the 
time is the essence of the contract the vendor 
can cancel the contract for non-payment of 
the price within the time stipulated. In this 
case in Exhibit A-2 the defendant has not 
fixed any time for payment of the price and 
this shows that the time is not the essence of 
the contract and thus the plaintiff who has 
chosen to cancel the contract as the defendant 
has not paid the sale consideration within the 
time stipulated by him uniiateraly is not 
entitled to cancel the contract. This is one 
of the reasons given by the Court below for 
non-suiting the plaintiff. 


7. There is also a further aspect to be taken 
note of in this case. Section 20 of the Sale 
of Goods Act proceeds on the basis that in a 
case where there is an unconditional contract 
for the sale of specific goods іп a deliverable 
state, the property in the goods passes to the 
buyer when the contractis made, and it is 
immaterial whether the time of payment of 
the price or the time of delivery ef the goods, 
or both, is postponed. In this case, Exhibit 
-2 the tender submitted by the defendant's 
representative does not refer to the time for 
payment of the price and the time for taking 
delivery of the goods. However, according 
to section 20 the property in goods should be 
taken to have passed to the defendant and the 
plaintiff will be entitled to claim only 
unpaid vendor'slien; but the plaintiff in this 
case has not proceeded оп that basis. 
Admittedly, no notice has been given before 
the resale of the sugar which the defendant 
failed to take delivery in pursuance of the 
contract and the plaintiff has admittedly sold 
the consignment of 500 bags of E. 30 sugar 
treating the stocks as its own. This also will 
show that the contract is not a concluded one 
as contended by the plaintiff-appellant. Thus 
on a due consideration of the matter we hold 
that the plaintiff is not entitled to claim 
damages, firstly on the ground that there was 
noconcluded contract and as such there 
could not have been any breach thereof 
committed by the defendant, and secondly on 
the ground that even assuming that there was 
a concluded contract the materials оп record 
would show that it was the plaintiff who has 
committed the breach by terminating the 
contract taking the time as the ground that 
the defendant did not pay the price and take 
delivery of the goods by 20th April, 1972. 


^8. For the foregoing reasons, this appeal has 
to be dismissed, and is therefore, dismissed, 
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Under the circumstances, there will be no 
order as to costs. 


S. J. ——-—- Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT :—R. Sengotfuvelan, J. 


C. P. M. Abdul Hameed Petitioner? 
y. 
Ajeetha Ammal .. Respondent. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (ХҮШ of 1960), section 14 (1) (а)— 
Petition for eviction on ground of need 
and reconstruction—Licence 
obtained by landlady from the Municipal 
authority for demolition and recons- 
truction — Landlady in possession of 
sufficient means for reconstruction work— 
Petition dismissed by Rent Controller 
—Appellate Authority allowing petition of 
landia dy—Revision by tenant on ground of 
absence of finding that the building was old— 
Tenant not leading evidence that the building 
was new and did not require demolition and 
reconstruction—Hel d landiady's petition was 
bona fide. 


ndlady filed an eviction petition under 
Eu 14 (1) (a) of the Tamil Nadu Build- 
ings (Lease and Rent Control) Act. She had 
obtained a licence from the Municipal autho- 
rities for demolition and reconstruction and 
was possessd of sufficient means. The Rent 
Controller dismissed her petition as not bona 
fide. However the Appellate Authority 
Allowed the petition of the landlady. On 
revision to Ше High Court, the 
tenant contended that the Appellate 
Authority had not given а finding that the 
building was old and required demolition and 
reconstruction. 


Held, that the tenant had not stated any- 
thing either in the counter-affidavit or in his 
evidence, that the building was a recent con- 


struction or that it was in а good condition 
LÀ —————————— 


: . No. 1742 of 1979. 
C. R, P. No 6th February, 1981, 
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and that it did not require to be demolished. 
In the absence of such a plea, in this case, 
there was no need for the lower Appellate 
Court deciding the bona fide requirement of 
the landlady to ascertain whether the building 
was old or not. [Para. 8.] 


Case referred to :— 


Metalware and Со. v. Bansilal, 1979 Сї. 
L. J. 1983 : (1979) S. C. C. (Cil) 623: 
А.І. R. 1979 S. C. 1569, 


Petition under section 25 of Tamil Nadu 
Buildings (Lease and Rent Control) Act of 
1960 as amended by Act XXIII of 1973 to 
revise the order of the Sub-Court, Naga- 
pattinam in C. M. A. No. 36 of 1978 etc. 


G. Subramaniam, for Petitioner. 


T. L. Ram Mohan and K. Jayaraman, for 
Respondent. 


The Court delivered the following 


JUDGMENT.—The civil revision petitioner 
before this Court is a tenant in respect of the 
premises bearing door No. 9 in Ellaiyamman 
West St., Thiruvarur. The landlady, the 
petitioner in R. C. O. P. 26 of 1977, who is 
the respondent herein, filed the petition for 
eviction of the tenant on the ground that she 
required the premises for demolition and 
reconstruction. In support of her case she 
has produced the licence given by the Muni- 
cipal authorities for the demolition and recon- 
struction of both the premises, viz., door 
Nos. 9 and 9-A, which is marked as Exhibit 
А-4. Exhibit А-3 is the blue print plan 
showing the proposed reconstruction of the 
petition-mentioned premises. Exhibit A-5 is 
the miscellaneous receipt evidencing the pay- 
ment of licence fee in respect of Exhibit A-4 
to the Thiruvarur Municipality. Apart from 
producing the licence given by the municipal 
authorities for the reconstruction of the pre- 
mises in question, the landlady's father was 
examined as Р. W. No.1, before the Rent 
Controller to prove the bona fide requirement 
of the landlady. P. W. No. 1 іп his evidence 
had stated that the landlady is in possession 
of sufficient funds for the demolition and 
reconstruction work, that she has got a fixed 
deposit with Indian Overseas Bank, and that 
she had also obtained the permission from 
the Municipal Council for demolition and 
reconstruction of the  petition-mentioned 


building. 
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2. The tenant in his counter-statement 
merely stated that the requirement of the 
landlady is not bona fide, that the landlady 
already obtained possession of the other half 
of the premises, bearing door No. 9-A on the 
ground that she required it for her own 
occupation and that she had let out the same 
to one Shanmugham. From these averments 
the tenant wanted to infer that the landlady's 
claim for eviction for demolition and recon- 
struction is not a bona fide one. 


3. The learned Rent Controller found that 
the claim of the landlady is not bona fide and 
dismissed the petition while the Appellate 
Authority disagreed with the Rent Controller 
and allowed the appeal and found that the 
landlady’s claim for eviction, on the ground 
that she required it for demolition and recon- 
struction, is bona fide. Itis as against the 
judgment of the appellate authority this civil 
revision petition is filed. 


4. Inthis revision, Mr. G. Subramaniam, 
learned counsel for the petitioner, raised two 
contentions, in support of his argument that 
the decision of the Appellate Authority can- 
not be sustained. The first of the contentions 
raised is that there is no finding by the appel- 
late court that the premises in question is an 
old one and requires demolition and recons- 
truction. Another contention put forth by the 
learned counsel is that the lower appellate 
Court ought to have come to the conclusion 
that the claim of the landlady is not bona fide 
since she had not taken possession of the 
other half of the premises bearing door No. 
9-A. 

5. In support of his first contention the 
learned counsel vehemently argued that the 
learned Subordinate Judge while ordering 
eviction on the ground that the building is 
required for demolition and reconstruction 
must have found that the building in question 
is an old one which requires immediate 
demolition and reconstruction. In support of 
his argument, the learned counsel relied on a 
decision reported in Metalware and Co. v. 
Bansilal’. No doubt in that case, the 
Supreme Court has observed as follows— 


“Having regard to the above discussion on 
the construction of section 14 (1) (b) of the 
Act, particularly in the light of its scheme. 
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we are clearly of the view that the existing 
condition of the building far from being 
totally irrelevant is a vital factor which will 
haveto be considered while pronouncing 
upon the bona fide requirement of the land- 
lord under that provision which has to be 
done by having regard to 'all the circum- 
stances’ and since in the instant case all the 
Courts have totally ignored this vital factor 
we feel that their conclusion on the ques- 
tion of bona fide requirement of the land- 
lord deserves to be set aside." 


It is on this observation the learned counsel 
for the revision petitioner places reliance and 
urges that inasmuch as there is no finding 
that the building is an old one, the matter will 
have to be remanded to the appellate Court 
to find out whether the premises in an old 
one and requires demolition as sueh. 


6. The original petition seeking eviction, 
came to be filed under section 14 (1) (a) of 
the Tamil Nadu Buildings (Lease and Rent 
Control) Act XVIII of 1960. Under this section 
the landlord can file an application if he bona 
fide requires the building for immediate pur- 
poses of demolition and reconstruction and 
for the purpose of erecting a new building on 
the site of the building sought to be demoli- 
shed. Hence, the landlord is bound to prove 
only his bona fide in respect of the require- 
ment of the building for demolition and 
reconstruction. 


7. Inthis case the landlady has come for- 
ward with an application stating that she 
bona fid? required the building for demolition 
and reconstruction, that she had obtained 
necessary licence from the Municipality by 
remitting necessary licence fee and that she 
had the requisite amount in deposit with the 
Indian Overseas Bank to meet the expenses 
towards demolition and reconstruction of the 
building. | 


8. As against this claim of the landlady, 
the tenant has not stated anything either in 
the counter or in the evidence, that the build- 
ing is a recent construction or thatit is in a 
good condition and that it does not require to 
be demolished In the absence of such a 
plea, it is not necessary for the landlady to 
show that the building is an old and dilapi- 
dated one. In the Supreme Court decision 
cited above a specific plea is taken by the 
tenant stating that the building is not an old 
building and that the claim of the landlord that 
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he required it for demolition and reconstruc- 
tion in not bona fide. Only in cases where such 
a plea is raised, the Court is bound to investi- 
gate into the condition of the building and 
come to the conclusion whether the building 
is an old one and whether the claim of the 
landlord is a bona fide one. In the absence 
of such a plea, in this case, there is no need 
for the lower appellate Court deciding the 
bona fide requirement of the landlady to 
ascertain whether the building is old or not. 
In the absence of a plea regarding the nature 
of the building, only the other pleas put for- 
ward by the landlady have to be examined 
with regard to the bona fides of her claim for 
eviction. Hence, on this point, І have no 
hesitation in rejecting the arguments of the 
learned counselfor the petitioner as there.is 
no plea to support his argument, and in the 
absence of a plea the lower appellate Court is 
not expected to give a finding regarding the 
nature of the building. 


9. The second contention of the learned 
counsel is that the claim of the landlady is not 
bona fide since she has not already taken 
possession of the other half of the premises 
bearing door No. 9-A. The tenant in his 
evidence before the lower Court had not 
stated anything in this regard. The landlady's 
father who was examined as P. W. 1, had 
stated that the other tenant Shanmugham who 
is occupying door No. 9-À had undertaken to 
deliver possession of the premises in three 
months so as to enable the landlady to demo- 
lish and reconstruct the building. This asser- 
tion of Р. №. 1 15 not denied by the tenant 
in his evidence. We have to base our decision 
only on the evidence of Р. W.1 that the 
tenant Shanmugham who is in occupation of 
door No. 9-A had under taken to vacate the 
premises in three months. So, the second 
contention advanced by the learned counsel 
for the petitioner cannot be entertained. 


10. Taking the evidence, documentary and 
oral as a whole, the landlady has proved her 
bona fides by obtaining a licence from the 
Municipal Council for demolition and recons- 
truction and by remitting the required licence 
fee and that P. W. 1 had also deposed with 
reference to the means of the landlady stating 
that she һай requisite funds for demolition 
and reconstruction of the building. The 
tenant had not established any circumstance 
to support his case that there is no bona fide 


w, 


in the claim of the landlady. Considering all 
the circumstances, this is not a fit case where 
the conclusion of the appellate Court can be 
interfered with. In the result, the Civil Revi- 
sion Petition fails and is dismissed. There 
will be no order as to costs. However, since 
the tenant is a businessman having a godown 
in the premises in question, three months 
time will have to be granted for effecting 
delivery of possession. 


S. J. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 

PRESENT :—5. Suryamur thy, J. 
Indian Overseas Bank 


y. 


Appellant* 


М. A. Sellamuthu and others 
.. Respondents. 


Tamil Nadu Co-operative Land Mortgage 
Banks Act (X of 1934), section 28 (2) —Suit 
on mortgage—Mortgage by dzposit of title 
d:eds—Subsequent registered mortgage оў one 
of the suit items in favour of а Ca-operative 
Land Mortgage Bank— Subsequent mortgagee 
claiming priority based on section 28 (2) af 
the Tamil Nadu Act X of 1934—Suit decreed 
subject to the priority rights claimed by the 
subsequent mortgagee—'' Claims" , meaning of 
—Difference between claim and mortgage— 
Appeal by prior  mortgagee—Subsequent 
mor tgagee, held not entitled to priority. 


. Defendants 1 and 2 created a mortgage by 
deposit of title deeds with the Indian Overseas 
Bank on 12th June, 1970. Subsequently the 
.second defendant executed a registered mort- 
gage deed in respect of one of the items 
already mortgaged in favour of Salem Co- 
operative Land Mortgage Bank, defendant 3. 
The Indian Overseas Bank filed a suit against 
the defendants 1, 2 and 3 for recovery of the 
amount borrowed by defendants 1 and 2. The 
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third defendant claimed priority over the plain- 
tiff based on section 28 (2) of the Tamil Nads 
Act X of 1934. The suit was decreed subject 
to the priority claimed by the third defendant. 
On appeal by the plaintiff, 


Held: А claim is semothing less than an in- 
corporeal right in a property. A ‘mortgage’ is 
a transfer of an interest in specific immovable 
property. Thereby an incerporeal right in an 
immovable property is vested in the mortgagee, 
and that right is nota mere claim, such as 
claims against an estate, claims for compensa- 
tion, claims for damages, etc. Where а 
claim becomes enforceable it becomes a right, 
and in order to become eaforceable, a claim 
has to be either conceded by a party and in- 
corporated in a document as by a donor of s 
mortgagor or vendor of an immovable pre- 
perty or recognied by а Court and 
incorporated in @ decree. [Para. 13.) 


The word ‘claims’ in section 28 (2) of the 
Tamil Nadu Act X ef 1934 should bo deemed 
to have been uséd in the sense ef aclaim that 
had not fructified into a right either by means 
of a transfer infer vivos under & registered 
document or a decree in pursuance of which 
an attachment has been made, and thereby а 
right in immovable property has been effected 
namely the right of thc owner to alienate the 
same. [Para. 16.) 


The mortgage in favour of the third defen- 
dant cannot take precedence over the earlier 
mortgage of the plaintiff. [Para. 16.} 


Cases referred to :— 


Bennet v. L. & W. Whitehead, Limited, (1926) 
2 K. B. 380; Powell v. Main Colliery Co., 
(1900) А. C. 366; Good v. Parry, (1963) 2 All 
E. R. 59. 

M. Shakir Ali, for Appellant. 

R. б. Rajan, V. Radhakrishnan 
G. Nagarajan, for Respondents. 


The Court delivered the following 


and 


JUDGMENT :— This is an appeal by the plain- 
tiff from the judgment of the learned II 
Additional Subordinate Judge of Salem in 
O. S. No. 8 of 1974. 


2 The appellant instituted O. S. No. 8 of 
1974 en the file of the Sub-Court, Salem, for 


fécovéry ‘Of a suin of Ё$ 716,849 26` due under 


‘È mortgage by deposit of title deeds created ` 


“By. defendants. 1- and on 12th June, 1970, 
receiving: d'vonsideration' of Rs. 12,000 repay- 
able with interest at 45 рег cent. over the 
Reserve Bank of India official rate with a 
‘minimum of 9} per cent. per annum with 
“quarterly tests, every month, and i in default, 
“at the rate of the 12 per cent. per annum 
"With. quarterly ; rests, 

3, ‘Respondents. T and 2 herein, who were 
defendants 1 and 2, filed a memo. on 30th 
‘September,’ 1974 admitting the suit claim. 
‘The third defendant, who is the contesting 
"fesporident, ‘is the Salem. Co-operative Land 
„Мойваре. Bank : Ltd. in whose favour the 
‘Second ` ‘defendant executed a registered 
mortgage deed in' respect of one ofthe suit 
‘items, namely S. No. 147/4C of ‘Anupur 
' Village for a consideration of Rs. 9,500 
received as loan by him. The third respondent 
-contended‘that by reason of {ће provisions of 
section 28 òf the Tamil Nadu Co-operative 
:Lànd Mortgage- Banks Act X -of 1934 the 
‘claim of the. plaintiff.. is enforceable only 
gubject to the rights of the. third respondent 
uder the mortgage deed in favour of the 
-Jatter, though. the mortgage deed was executed 
:by-the second defendant after the mortgage in 
“favour of the :plaintiff.- This contention was 
‘accepted by the learned Subordinate Judge 
and a preliminary decree was passed as prayed 
"for with .costs. less Rs.. 500 paid on 22nd 
‘Febtuary; 1975^payable by defendants: 1 and 
‘Z subject to the priority rights’ of the third 
defendant secured by the mortgage deed under 
Exhibit B-9 in respect of the first item of -the 
,Suit.properties. * Against this -judgment. and 
° decree- of the learned’ Subordinate’ Judge 
‚ granting priority, to. the third defendant the 
plaintiff, who isa prior mortgagee,. has pre- 
ferred this appeal. . 


"47 The question to be considered is whether 
the mortgage executed in favour of the third 
defendant should -have priority over the 
mortgage in favour of the plaintiff. It is 
-contendeéd, by the learned counsel-for the third 
:üefendant-third respondent that under section 
528 of the’ Tamil : Nadu Co-operative Land 
Mortgage Banks Acta as ‘amended by the 
.Tamil Nadu Act ХҮП of 1968, to be referred 
-to hereafter as the Act, the third defendant is 

"entitled:to such a priority. . Section 28, sub- 
section (2) of the Act reads as follows ; 
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“Without prejudice to the provision of sub- 
section (1), and notwithstanding anything 
contained in the Madras Co-operative 
Societies Act, 1961 (Madras Act of LIII of 
1961) or in any other law for the time being 
in force, a mortgage executed in favour of a 
mortgage bank after the 4th day of July, 
1968, shall, subject to the claim of the 
Government in respect of land revenue, 
have priority over all other claims against 
the property secured by such mortgage". 


The question to be considered is whether the 


used in sub-section(2) of 
I am of 


word *'claims" 
section 28 covers mortgage rights. 
the opinion that it does not. 


*a demand of a right or 
supposed right; an assertion which is open to 


- challenge; a right to claim or demand; a just 


title to anything; the thing claimed or deman- 
ded, especially a piece of public Jand staked 
out". (The Lexicon Webster Dictionary, 
Encyclopaedic Edition Vol. I) 


6. “ ‘Claim, title, pretension, pretense’ are 
comparable when they denote an actual or 
alleged right to demand something as one's 
possession, quality, power, or prerogative. 
*Claim' carries the strongest implication of 


‚апу of these terms ofa demand for recogni- 


tion; only the context can indicate whether 
that demand is regarded as justifiable or not 
or whether the right is actually asserted by 
the person involved (though the house was 


. legally the daughter's, the father, as the one 


who had paid for it and had taken care of all 
taxes and insurance, had a moral c/aim to live 
there the rest of his life), (intelligent persons 
cannot accept the claims made for many 
patent medicines) (he advanced no claim to 
scholarly knowledge), (searching for truth as 
against all the claims and all the counter claims 
of all the partisans- (Lippmann), (liberty itself 
became........... ...à principle of anarchy 
rater than a body of claims to be read in the 
context of the social process-Laski. Claim 
also occurs in a more concrete sense as 
denoting the property or possession for which 
one sets up a claim (stake out a claimin an 
oil field)". (Webster’s New Dictionary of 
Synonyms). 


7. “Claim: A demand for something as 
due; an assertion of a right to something........ 
to lay claim to: to assert one’s right to, 
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claim". (Vide The Compaet Edition of the 
Oxford English Dictionary-Vol. 1.) 


8. "Claim: (1) A demand for something 
as due ;an assertion of a right to something 
(2) Right of claiming; right or title (to some- 
thing or to with inf. phrase; also on, a person 
etc. Claim (у): (1) To demand as one's 


own or one's due; to seek or ask for onthe 


ground of right. (2) To assert and demand 
recognition of (an alleged right, title, or the 
like); to assert as one's owa-MZ)". (Vide 


Shorter Oxford English Dictionary-Fhird 


Edn.) 


9. “ ‘Claim’ isa challenge by апу man of 
the properties or ownership of a thing which 
he hath not in possession, but is witbholden 
from him wrongfully" (Termes de la Ley), 
(2) ‘Claim against the Crown for damages or 
compensation’ (Crown Suits, Ordinance, 1876, 
section 18, (ii), is апар! expression to include 
claims arising out of torts). (3) (Crown Proceed- 
ings Act, 1947 (10 & 11 Geo. 6,c. 44), s. 1 “a 
claim against the Crown after the commence- 
ment of this Act” does not include a claim 
statute-barred at the commencement of the 
Асі).............. „эө (5) “Claim for compensa- 
tion" includes a notice of claim, as well as the 
initiation of proceedings. (Vide Stroud's 
Judicial Dictionary-Third Edition-Vol. I). 


10. There are claims in the Merchant Ship- 
ping Act; claims which may be adjusted or set 
off, the one against the other; statutory claims; 
claim for damages; claims arising out of 
some statutes; claims founded on and arising 
outofa breach of contract; and claims of 
certain rights. i 


11. Inthelaw Lexicon of Venkataramaiya 
it is made abundantly alear that the expres- 
sion “claim of right" does not refer to actual 
legal right and that it means а belief in legal 
right and that the claim of right as to owner- 
ship or possession of property may stem from 
a mistake of law ога mistake of fact or of 
both. 


12. Itisseen from “Words and Phrases" 
(St. Paul, Minn. West Publishing Co.) that 
the word “claim” has been variously under- 
stood and interpreted in various statutes in 
the United States of America. It is stated 
therein that: 


“A ‘claim’ is, not only legally speaking, but 


‚ in ordinary parlance, clearly. distinguishable 


from a ‘grant’ or a ‘title’. А ‘claim’ is 
defined in the Century Dictionary as ‘the 
thing claimed ‘or demanded ; specifically, a 
piece of public land which a squatter. or 
settler marks out for himself with the inten- 
tion of purchasing it when the government 
offers it for sale; as, ‘ће staked outa claim’. 
‘A ‘grant’, on the contrary hasa distinctly 
broader meaning. It implies an acquired 
right, and is described as. applicable to the 
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conveyance of incorporeal rights'." ^" 


It is further stated that : 


“A claim is, ‘ina just juridical sense, a 
demand of some matter of. right. made by 
one person upon another to do, or to 
forbear to do, some act or thing asa matter 


„э, 


of duty’. ' 


The following passage occurs in the “Corpus 
Juris Secundum” (Vol. XIV) regarding the 


word “‘claim’’. ; 


“The word is derived from the Latin 
‘clamor’, meaning a call, a demand, and, as 


` applied in the law, has been described as : a 


term of well-defined, and well-understood 
meaning, although in particular cases it has 
‘been said to require construction in the light 
of the context. While in its popular.sense, 
and as used in statutes and some state: con- 
stitutions, the word has been judicially inter- 


_ preted to extend only to those claims originat- 


ing in contracts either expressed or implied 
and is seldom used when referring to а 
demand for damages that a party may sustain 
in consequence of a wrong or Injury to. his 
erson or property, it has been held suffi- 
ciently comprehensive to embrace .actions 
sounding in tort as well as those founded. on 
contract. In particular connections, *claim 
has been held to imply the performance of 
services or the furnishing of materials to, or 
the expending of money on behalf of, another 
for which the claimant 1s entitled to be paid, 
something unequivocal, something more than 
a mere inquiry as a basis for a later *'claim: 
more even than an expression of a future 
wish or desire to claim, if replies to the in- 
quiry are favourable; also that the right is 
in dispute, suggesting contention, litigation. 
and something left for future determination;, 


. but not to imply formality necessarily, nof 


-even the use, of words, acts in support. or ® 
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claim having been held sufficient to establish 
it wnder particular circumstances, nor does 


it imply a past duc indebtedness. 
Assertion or Demand of a Right. In what 


possession of another; or a title to anything 
which another 


should give or concede, or confer on 
the claimant; also the facts giving rise to 


has been termed its primary meaning, or in 
its ordinary or usual sense, the word is 
a broad and comprehensive term, and in its 
legal use has been understood ina somewhat 
enlarged sense, embracing every species of 
legal demand, not necessarily limited to 
money demands; and, particularly when used 
in connection with property, ‘claim’ has been 
held to signify a demand and nothing more. 
The term has been specifieally defined as 
meaning a demand of a right, or of an alleged 
orsupposed right; a calling on another for 
something due or supposed to be due; an 
active assertion of right and the demand for 
its recognition; ап assertion, demand, or 
challenge, of something as aright; the asser- 
tion of a liability to the party making it te do 
some service or to pay a sum of money, ora 
demand of a right or thing withheld. the 
amount of which can be stated in 
the demand of “some matter 

tight by one person on 
another to do er to forbear to do some act 
or thing asa matter of duty; more specifi- 
cally, a challenge by a man of the property 
or ownership of a thing which he has not in 
possession, but which is wrongfully detained 
from him, or the assertion of ownership or 
proprietary interest or other direct right or 
claim to the property itself; also, the making 
known of the demand to the person who is 
subject to it; the means by or through 
which the claimant obtains the possession 
or enjoyment of the thing sought as 
distinguished from the subject claimed ; and 
also the occasion to pay. Used sometimes 
ima technical sense, the word ‘claim’ or 
‘claims’ has been held to signify a demand 
enforceable in law and in conformity to 
particular statutory requirements, or a 
demand entered of record, stating the 
amount. 


The right to demand :—In its secondary 
meaning, distinguished from the primary mean- 
ing, set out in the preceding sub-division, 
‘claim’ has been defined as meaning a right to 
claim of demand; the right itself, such as a 
right or title, actual or supposed, to a debt, 
privilege, or other thing in possession of 
another; a right to lay claim toa speciffic pro- 
рейу which is in another's possession; a title 
fe any debt or privilege or other thing in 


the demand, which show the right asserted, 
hence & cause of action, or a chose in 
action". 


13. Thus, it would be seen that a claim is 
something less than an incorporeal right in a 
property. “А 'mortgage' is a transfer of an 
interest in specific immovable property". 
Thereby an incorporeal right in an immov- 
able property is vested in the mortgagee, and 
that right is not a mere claim, such as claims 
against an estate, claims for compensation, 
claims for damages, etc. Where a claim 
becomes enforceable it becomes a right, and 
in order to become enforceable, a claim has 
to be either conceded by a party and incorpo- 
rated to a document as by a donor ora mort- 
gagor or vendor of an immovable property or 
recognised by a Court and incorporated ina 
decree. 


14. In Bennett v. Г. апі. Whitehead, 
Limited! Atkin, L. J. has observed thus : 


“On this question I would desire to call 
attention to the words, ‘The workman may, 
at his option, either claim compensation 
under this Act or take proceedings inde- 
pendently or this Act’. If the words 
mean that, while he has the option to do 
one of two things, as soon as he does one 
he may never thereafter do the second, it is 
not immaterial to notice that the first choice 
is to ‘claim compensation’. It is well-known 
that up to 1900 the word ‘claim’ in the Act 
had been treated as meaning ‘file a request 
for arbitration, and that the decision to the 
contrary of the House of Lords in Powell 
v. Main Colliery Со.?, made an important 
change in the law as understood up to that 
date, and has to be remembered in dealing 
with relevant cases decided before that 
date. It is true that the House of Lords 
was dealing with ‘the claim for compensa- 
tion’ under section 2, sub-section (1) of the 
Act of 1897; but it could hardly be contend- 
ed that the word bears different meanings 
in section 1, sub-section (2), and in section 
2, sub-section (1). ‘Claim compensation’ ` 
therefore means intimate a claim to the 
employer. Such intimation may be written 


———————-—-———— 
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or verbal, and may be evidenced by proof 
that the employer has in fact paid com- 
pensation.” 


15. In Good v. Parry’, before the Court of 
Appeal consisting of Lord Denning, M. R., 
Danckwerts and Davies, L. JJ., the provisions 
of section 23 (4) of the Limitation Act, 1939 
(2 and 3 Geo. 6 c. 21) came up for considera- 
tion and their Lordships observed that : 


*Section 24 goes to show that an 
acknowledgment has to be in writing and 
signed by the party or his agent. Clearly 
here the writing and the agency is satisfied. 
The whole question is whether, in this 
letter, there is an ‘acknowledgment of the 
claim’. The words ‘the claim’ are not, 
perhaps, very happy. A person may 
acknowledge that a claim has been made 
against him without acknowledging any 
indebtedness..................... N 


16. Thus,it would be seen that a claim is 
not to be equated with a right in an immov- 
able property. If the interpretation sought 
to be put upon the word *claim" by the 
learned counsel for the third defendant-third 
respondent is to be accepted, then the Land 
Mortgage Bank would be entitled to sell the 
hypotheca in enforcement of the subsequent 
mortgage free of the prior encumbrances. 
That is not a situation that can be con- 
templated with equanimity. By section 28 (2) 
of the Act, the Land Mortgage Bank has not 
been empowered by its action, namely by 
enforcing th» mortgage in its favour, to wipe 
out all the earlier encumbrances over a 
hypotheca. Therefore, the word ‘“‘claims”’ in 
section 28 (2) of the Act should be deemed to 
have been used іп the sense ofa claim that 
|had not fructified into a right either by means 
of a transfer under a registered document, а 
transfer infer vivos under a registered docu- 
ment ora decree in pursuance of which an 
ttachment has been made, and thereby a 
right in immovable property has been effected 
namely the right of the owner to alienate the 
same. We may conceive of a case where, 
after an attachment of an immovable property 
in pursuance of a decree of Court, a mortgage 
in favour of a land mortgage bank governed 
by the Act is created, and consider whether 





1. (1963) 2 All E.R. 59, 
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such a mortgage would take precedence over 
the attachment and have the effect of over- 
riding the legal consequences of an attach- 
ment by a Court of Law. I have no hesita- 
tion in coming to the conclusion that the sub- 
sequent mortgage cannot have the effect of 
rendering nugatory the attachment effected 
through Court prior to the mortgage. There- 
fore, I am of the opinion that the mortgage in 
favour of the third defendant cannot take 
precedence over the earlier mortgage of the 
plaintiff. . 

17. Therefore, this appeal is allowed and 
the judgment and decree of the learned II 
Additional Subordinate Judge are modified 
and the priority given to the third defendant 
in the matter of the enforcement of the 
mortgage right is cancelled and a preliminary 
decree is passed as prayed for with costs less 
Rs. 500 payable by defendants 1 and 2. The 
third respondent will pay the costs of this 
appeal. However, the properties may be 
brought to sale in two sets, namely one set of 
properties, excluding the property mortgaged 
to the third defendant, may be brought to sale 
in the first instance and if the amount realised 
therefrom is not sufficient for satisfying the 
decree, then the next set, that is, the property 
mortgaged in favour of the third defendant, 
may be brought to sale. 


S. J. 





Appeal allowed. 
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IN THE HIGH COURT ОЕ JUDI- 
CATURE AT MADRAS. © 


PRESENT:— S. Ratnavel Pandian, J. 


Chinnaraju Naidu Petitioner? 


y. 


Bavani Bai Respondent. 


‚ Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (ХУШ of 1960) as amended by Act 
(X YIII of 1973,) section 23 (1) (b)—Order— 
Whether includes every order passed by Rent 
Controller—Petition for permission to correct 
door number of petitioner's premises— Petition 
allowed—Appeal to Appellate Authority by 
tenant—Appeal dismissed as not maintainable 
— Or der of Appellate Authority not liable to 
be set aside. 


Held, that an order in an interlocutory 
application permitting the landlord to correct 
the door number of the premises in question, 
is only procedural in character and cannot be 
said to bea final order coming within the 
definition of an *order" occurring in section 
23(1) Ф) of the Tamil Nadu Buildings 
(Lease and Rent Control) Act. The purpose 
of putting a bar on the powers of appeal or 
revision, as the case may be, in relation to 
any interlocutory order passed in proceedings 
like rent control matters, which is not a 
final order affecting the right and liability of 
any party, is to bring bout an expeditious 
final disposal of the case. All interlocutory 
orders passed during the proceedings under 
the Act cannot be said to be orders coming 
within the meaning of section 23 (1) (b) of 
the Act. Only the orders that affect the rights 
and liabilities of the parties in the sense that 
they become final orders though passed on in- 
terlocutory application, such as refusing to set 
aside ex parte order etc,, are appealable. How- 
ever, it is open to the parties to set forth the 
error, defect or irregularity, if any, in such an 
order as a ground of objection in his appeal 
from the final order in the main proceedings. 

[Paras. 12 and 13.] 


Cases referred to :— 


Komaraswami Goundan, In re, (1951) 1 
М. L. J. 422 : (1951) M. W. N. 227 (1) : 64 
L.W. 730:А.І. В. 1951 Mad. 766; 
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Natarajan v. State of Madras, (1960) 2 
M. L. J. 150: I.L. R. (1960) Mad 449: 
(1960) L. W. 113; D. Kannan v. Southern 
Roadways, (1980) 93 L. W. 199; Santhanam 
Iyer v. Somasundara Vamnniyar, (1958) 1 
M. L, J. 400: I. L. В. (1958) Mad. 827: 
(1958) L. W. 381; Peria Maria Goundan vw. 
Ramaswami Goundan, (1962) 1 M. L. J. 106; 
Thangavelu v. Arumugam Pandithai, (1962) 2 
M. L. J. 24; Central Bank of India v. Gokal 
Chand, (1967) 2 S. C. J. 828 :(1967) 1 S.C.R. ` 
310 : A. I. R. 1967 S. C. 799; Bant Singh Gill 
v. Shanti Devi, (1969) 1 S. C. J. 370 : (1969) 1 
S. C. R. 615: A. I. R. 1969 S. С. 270. 


Petition under section 25 of the Tamil Nada 
Buildings (Lease and Rent Control) Act (XVIII 
of 1960), as amended by Act XXIII of 1973 
praying the High Court to revise the Order 
of the Court of the Subordinate Judge, 
Tirupattur, North Arcot, dated 5th August, 
1980 and made in C. M. A. No. 3 of 1980 
(I. A. No. 210 of 1979 in Н. К.С. О.Р. 
No. 50 of 1978 on the file of the Additional 
District Munsif, Tirupattur (North Arcot). 


S. Vijayaraghavan, for Petitioner. 
The Court made the following 


ORDER.— The respondent-tenant in H. R. C. 
O. P. No. 50 of 1978 on the file of ihe Rent 
Controller (Additional District Munsif) of 
Tirupattur, has directed this revision petition 
questioning the correctness and legality of tbe 
judgment made in C. M. A. No. 3 of 1980 on 
the file of the appellate authority (Subordinate 
Judge, Tirupattur) dismissing the appeal. 


2. The brief facts of the case which led to 
this revision can be stated thus: The land- 
lord, the respondent herein, filed I. A. 
No. 100 of 1979 seeking the permission of the 
Rent Controller to amend the H.R. C. peti- 
tion by correcting the door number of the 
petition-mentioned premises as 56 from the 
wrongly mentioned door no. 57. This 
prayer was opposed ot by the tenant. The 
learned Rent Controller allowed the applica- 
tion and permitted the landlord to have the 


‘door number corrected as 56 as prayed for. 


order, the tenant 
preferred С. M. A. No. 3 oi 1980 before the 
appellate authority who dismissed the appeal, 
holding that the appeal is not maintainable 
either in law or on facts and observing that 


the remedy open to the petitioner was to file 
a revision against the impugned order of the 
Rent Controller. Now, this revision is pre- 
ferred against the abovesaid judgment in the 
C.M.A 


4. Mr. Vijayaraghavan, learned counsel 
appearing on behalf of the petitioner, would 
vehemently contend that the judgment of the 
appellate authority is unsustainable since sec- 
tion 23 (1) (b) of the Tamil Nadu Buildings 
(Lease and Rent Control) Act (XVIII 
of 1960) hereinafter referred to as the 
Act) enables any person aggrieved by the 
order passed by the Rent Controller to prefer 
an appealto the appellate authority having 
jurisdiction within the prescribed time. 
According to the learned counsel, the word 
‘order’, used in the said sub-section is wide 
enough to include every order, whatever be its 
nature, passed in the Rent Control proceed- 
ings and consequently it would include even 
anorder while disposing of interlocutory 
matters Therefore, the only question that 
arises for my consideration is whether the 
word ‘order’ used in section 23 (1) (b) would 
include all kinds of orders passed while d s- 
posing of an interlocutory application. 


5. The word ‘order’ is. not defined in the 
Act. Sections 10, 14, 15, 16 and 17 of the 
Act give powers to the Rent Controller to 
pass order for eviction of tenants, for recovery 
of possession by the landlord for repairs or 
for reconstruction, for re-occupation of the 
ibuilding by the tenant: (7) after repairs; or (ii) 
if the building is not demolished by the land- 
ord despite his obtaining an order under sec- 
tion 14 (1) (b) and for restraining tbe land- 
lord from interfering with the amenities 
enjoyed by the tenant. Now, section 23 of 
' the Act empowers the appellate authority to 
hear an appeal preferred by any person 
aggrieved by an order passed by the Rent 
Controller. Under section 25, the High Court 
is given the power of revision on the applica- 
tion of any person aggrieved by an order of 
the appellate authority to satisfy itself as to 
the regularity of the proceedings under the 
Act or the correctness, legality or propriety 
of any decision or order passed therein. 


6. As stated supra, the very object of section 
23 is to give a right of appeal to any person 
aggrieved by an order passed by the Rent 
Controller, which affects his right or liability. 
Can it be said that the word ‘order’ occurring 
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in section 23 (1) (b) is, in the context of that 
section, wide enough to include interlocutory 
orders which are merely procedural and do not 
affect the rights and liabilities of the parties? 
In a pending proceeding the Controller may 
pass many interlocutory orders such as orders 
regarding the summoning of witnesses, dis- 
covery, production, inspection of documents, 
issue of commission for the examination of 
witnesses, inspection of premises, fixing a 
date for hearing and the admissibility of a 
document, the relevancy of a question and to 
set right mistakes such as correction of door 
number ete., made by inadvertence, so long as 
the amendment does not amount to a review 
of the adjudication already made. These 
interlocutory orders are only steps taken 
towards the final adjudication and for 
asssting the parties in the prosecution of their 
case in the pending proceedings. They regu- 
late the procedure only and do not affect any 
right or liability of the parties. 


7. In the present case, the amendment 
sought for relates only to the correction of 
the door number of the petition-mentioned 
premises. Admittedly the petitioner is one 
of the tenants under the respondent, residing 
in Door No. 56, belonging to the respondent. 
Therefore, both the tenant and the landlord 
should be deemed to have known to which 
property the proceeding relates. Obviously, 
by inadvertence the respondent has given the 
door number as 57 instead of as 56. There- 
fore, the correction of the door number has 
become necessary and there is nothing wrong 
is seeking such a direction. 


8. A similar question arose before the Divi- 
sion Bench of this Court consisting of Raja- 
mannar, C. J , and Panchapagesa Ayyar, J., in 
Komaraswami Goundan, Inre!. In that case, 
there was an application for eviction of the 
revision-petitioner from the premises 
of which hè was in occupation. The peti- 
tioner failed in both the Courts. In execution 
of the order of eviction, it turned out that the 
premises of which the petitioner was admit- 
tedly in occupation and which admittedly 
belonged to the landlord was given a wrong 
door number. So, the landlord filed an applica- 
tion for amendment of the property by 
correcting the door number. The appellate 








——— 


1. (1951) M.W: N. 227 (D : (1951) 1 M. L. J. 
422: 64:L. W, 30 ; A. I. R. 1951 Mad, 766,. 


356 


Tribunal directed an amendment of the peti- 
tion, the order of the lower Court and the 
order of the appellate Tribunal. An applica- 
tion was taken out before the High Court by 
the petitioner to quash the order directing the 
amendment. The main contention was that 
the applicatior for amendment made 
under section 151, Civil Procedure Code, was 
not sustáinable since section 151, Civil Pro- 
cedure Code, did not apply and that the land- 
lord should have approached the Rent Con- 
troller and not the appellate Tribunal for 
amendment. Rajamannar, C. J. speaking for 
the Bench while answering that contention, 
stated thus : 


*We see no substance in either of these 
contentions. It may be that section 151 of 
the Civil Procedure Code by itself does not 
apply to proceedings under the Madras 
Rent Control Act XV of 1946. But, we 
are of opinion that a quasi--judicial tribunal 
like the Rent Controller or the appellate 
Tribunal has an inherent power to set right 
mistakes made by inadvertence so long as 
the amendment does not amount to a review 
of the adjudication already made." 


Another Bench of this Court consisting of 
Ramaswami and Anantanarayanan, JJ. in 
Natarajan v. State of Madras! has ruled that 
in order to render justice, the Tribunals so 
long as they exercise judicial functions, should 
be held to possess inherent powers to review 
their judgments where due cause is shown. 
From the above two decisions it is made clear 
that even though section 151, Civil Procedure 
Code, by itself does not apply to proceedings 
under the Act, the Rent Controller and the 
appellate Authority under the Act, both being 
quasi-judicial Tribunals, have inherent powers 
to set right mistakes made by inadvertence, so 
long as the orders passed in the interlocutory 
applications do not finally affect the right or 
liabitity of any party. It would be befitting 
at this juncture to quote the view expressed 
by Balasubrahmanyan, J.,in D. Konnan v. 
Southern Roadways and another?. The learned 
Judge while, examining the power of the Motor 
Accidents Claims Tribunal to permit the 
amendment of pleadings, has stated thus : 


"The power to grant amendment of the 
pleadings must, in my judgment be regarded 











1. (1960) 2 M. L. J. 150:(1960) L.W. 113: 
I. L. R. (1960) Mad. 449. 


2. (1980) 93 L, W. 199, 
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as inherent in all Tribunals or authorities 
which are charged by the law with the duty 
of enquiring into rights and liabilities of 
parties and/or of adjudicating on their 
claims of disputes. "Where pleadings play 
an important part in legal proceedings 
before Tribunals and other authorities and 
where they afford the basis for evidence to 
be called at the enquiry, the power to 
amend must be necessarily attributed as an 
indispensable adjunct to their jurisdiction. 
Pleadings, after all, are matters of composi- 
tion by literate people. Error cannot be 
completely avoided from any human 
endeavour much less in matters of writing or 
drafting. Tribunals or other professional 
advisers are by no means to be regarded as 
perfectionists, nor their pleadings as always 
error-proof. Amendments of pleadings in 
claims-applications must be as common 
and frequent if not more as in pleadings in 
civil suits. 


For all the above rcasons, I have no doubt 
in my mind that the Accidents Claims Tribu- 
nals have power to order amendments to 
claims. They have the opportunity and the 
means of exercising this power so long as 
the claim proceedings before them are still 
alive and there is still something for the 
amendment to operate upon.” 


9. As pointed out in the above decision, the 
commission of an error unwittingly made in 
the pleadings has to be rectified by an amend- 
ment when the party concerned takes ou 

an application for the purpose. The Tribunalg 
in exercise of its inherent power, so long as 
the proceeding pending before it is alive, has 
to consider such a request and order the 
amendment to be carried out if it is warranted 
in the ‘interests of justice. If every order 
passed on an interlocutory application, which 
in no way finally affects the right or liability 
of any party, and which is purely of proce- 
dural;character, is permitted to be appeal- 
ed against, then the litigation will become a 
long-drawn out affair causing unnecessary pro- 
longed delay in the disposal of the rent con- 
trol cases. In fact, section 23 (1) (b) of the 
Act postulates that the person aggrieved by 
‘an order’ passed by the Controller may prefer 
anappeal. But, the section does not read 
that an appeal would lie against ‘every order’ 
passed by the Controller. i 


П] 


10. In Santhanam Iyer v. Somasundara 
Vanniyar', a question arose whether the ex- 
pression *every decision' used in clause (2) of 
section 9 of the Madras Cultivating Tenants' 
(Payment of FairRent) Act (XXIV of 1956), 
from which an appeal would lie within the 
time prescribed, to the Rent Tribunal, means 
and includes decisions on an interlocutory 
applications аз well. Somasundaram, J. 
observed thus : 


“After giving a careful and anxious con- 
sideration to this question, it seems to me 
-that the expression ‘every decision’ used in 
clause (2) refers only to the final determina- 
tion of the rights of parties in the two 
classes of cases mentioned in clause (1). I 
do not think, however wide the interpreta- 
tion of the expression ‘every decision’ may 
be, that will include any order passed on 
an interlocutory application. It seems to me 
that it has reference only to the final deter- 
mination of the rights of parties on the 
applications made before the Rent Con- 
troller either for fixation of fair-rent or for 
deciding any dispute arising under this 
Act." 


Ramachandra Iyer, J., as he then was in Peria 
Maria Goundan v. Ramaswami Goundan?, 
following the above decision in Santhanam v. 
Somasundara _ Vanniyar* reiterated the 
same principle’ saying that the words 
‘every decision’ occurring in section 
9 (2) of the FairRent Act (XXIV 
of 1956) could only mean a final deci- 
sion and it could not include interlocutory 
orders such as the determination of a preli- 
minary point by the Rent Court, and that the 
aggrieved party in such a case must wait till 
theapplication was finally disposed of and 
then file an appeal against the final decision 
in the case. See also Thangavelu v. Arumugam 
Pandithan?. 


11. A question similar to the опе on hand 
was considered by the Supreme Court in 
Central Bank of India у Сока! Chand‘. In 
that case, the landlord made an application to 
the Controller for eviction of the tenant- 
appellant on the ground that he bona fide 
RICE ENSURE шуат уе луч 


І. I. L. R. (1958) Mad. 827: (1958) 1 M. L.J. 
400 : (1958) L. W. 387. 


2. (1962) 1 M. L.J. 106. E : 
3. (1962) 2 M. L. J. 24. 
4. (1967) 25. C. J. 828: (1967) 1 S, C. В. 310: 


А.І. К. 1957 S. C, 799, 
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required the premises for his occupation. The 
tenant filed an application alleging that the 
accommodation in premises No. 17, Alipur 
Road, where the landlord was residing, con- 
sisted of more than three rooms and conse- 
quently the landlord did not bona fide require 
the premises, and prayed for the issue of a 
commission to inspect the above-said premises 
апа a plan. The Controller rejected the plea. 
As against this order of rejection, the tenant 
filed an appeal to the Tribunal, which held 
that no appeal lay from the above said order 
of the Controller under section 38 (1) of the 
Delhi Rent Control Act of 1958 and on this 
finding, dismissed the appeal. The High Court 
also agreed with the decision of the Tribunal. 
The tenant preferred an appeal to the 
Supreme Court by special leave. А question 
arose in that appeal whether an appeallay to 
the Tribunal under section 38 (1) of the Act 
from the order of the Controller, rejecting the 
application of the tenant seeking the issuance 
ofa commission. Section 38 (1) of the Delhi 
Rent Control Act, 1958 reads thus : 


“Ап appeal shalllie from every order of 
the Controller made under this Act to Rent 
Control Tribunal (hereinafter referred to as 
the Tribunal) consisting of one person only 
to be appointed by the Central Government 
by notification in the official gazette.” 


The Supreme Court, while examining the 
contention of the appellant-tenant, with refe- 
rence to section 38 (1) of the said Act, held 
as follows : 


“In the context of section 38 (1), the words 
*every order' of the Controller made under 
this Act, though very wide, do not include 
interlocutory orders, which are merely 
procedural and do not affect the rights or 
liabilities of the parties. Ina pending 
proceeding, the Controller may pass many 
interlocutory orders under sections 36 
and 37, such as orders regarding the 
summoning of witnesses, discovery, 
production and inspection of documents, 
issue of a commission for examination of 
witnesses, inspection of premises, fixing a 
date of hearing and the admissibility 
of document or the relevancy of a 
question. All these interlocutory orders 
are steps taken towards the final adjudi- 
cationand for assisting the parties in 
the prosecution of their case in the 
pending proceeding; they regulate the pro- 
cedure only and do not affect any right or 
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liability of the parties. The legislature 
could not have intended that the parties 
would be harassed with endless expenses 
and delay by appeals from such procedural 
orders. It is open to any party to set forth 
the error, defect or irregularity, if any, in 
such an order as a ground of objection in 
his appeal from the final order in the main 
proceeding. Subject to the aforesaid limita- 
tion, an appeal lies to the Rent Control 
Tribunal from every order passed by the 
Controller under the Act. Even an inter- 
locutory order passed under section 37 (2) 
is an order passed under the Act and is 
subject to appeal under section 38 (1) pro- 
vided it affects some right or liability of any 
party. Thus, an order of the Rent Con- 
troller refusing to set aside an ex parte 
order is subject to appeal to the Rent Con- 
trol Tribunal." 


Having thus observed, the Supreme Court 
held that the issue of a commission was only 
a step for assisting the parties in the prosecu- 
tion of their case and the order of the Con- 
troller refusing to issue a commission for 
inspection and preparation of a plan of the 
premises was а mere procedural order not 
affecting any right or liability of the appellant 
and consequently dismissed the appeal, how- 
ever affording an opportunity to the party 
aggrieved by the final order to be passed in 
the proceedings to canvas his grievance by 
way of an appeal. 


12. The principle laid down by the Supreme 
Court in the above cited decision was reiterat- 
ed and re-affirmed by the Supreme Court in 
Bant Singh Gill v. Shanthi Devi and others!. 
In that case, a suit was filed for ejectment by 
the landlord against a tenant under the pro- 
visions of the Delhi and Ajmer Rent Control 
Act of 1952 on the ground of failure to pay 
the rent. The appellant tenaut filed an 
application raising а preliminary issue about 
the maintainability of the suit оп the ground 
that the suit hid abated bv virtue of section 
50 (2) of the Delhi Rent Control Act of 1958. 
The Rent Controller dismissed that applica- 
tion and proceeded with the trial of the suit. 
Against that order, the tenant filed an appeal 
before the District Court, and on its being 
dismissed on the ground that no appeal would 
ie against such an order, a further revision 
lwas filed before the High Court of Punjab, 





1. (1969) 1 S. C. J. 370: (1969) 15, C. R, 615: 
A.I. R. 1969 S, C. 270, . 


which appeal also failed. It was as against the 
order of the High Court, the tenant took up 
the matter to the Supreme Court. While con- 
sidering the legality of the order appealed 
against, the Supreme Court ruled thus: 


“If the decision had'been in favour of the 
appellant and the suit had not been dis- 
missed, no doubt there would have been a 
final order in the suit having the effect of a 
decree. .. ...... On the other haud, if, as 
in the present case, it is held that the suit 
had not abated and its trial is to continue, 
there is no final order deciding the rights 
or liabilities of the parties to the suit. The 
rights and liabilities have yet to be decided 
after full trial has been gone through. The 
decision by the Court is only in the nature 
of a finding on a pr liminary issue on 
which would depend the maintainability of 
the suit. Such a finding cannot be held to 
be an order for purposes of section 34 of 
the Act of 1952, and consequently, no 
appeal against such an order would be 
maintainable. It was indicated by this 
Court in the case of. The Central Bank of 
India Limited', that, in such a case, it is 
open to the appellant to canvass the error, 
defect, or irregularity, if any, in the order 
in an appeal from the final order passed in 
the proceedings for eviction. In the present 
case also, therefore, it is clearly open to 
the appellant to raise the plea of abatement 
of the suit, if and when he files an appeal 
against a decree for eviction passed by the 
trial Court." 


Thus, it is seen from the above ruling of the 
Supreme Court in Sant Singh Gills case?, 
that even an order rejecting an application 
questioning the maintainability of the suit on 
the ground of abatement, was held to be not 
a final order deciding the rights and liabilities 
ofthe parties to the suit and as such an 
appeal would be maintainable against such an 
order. А fortiori therefore, ап order in an 
interlocutory application permitting the land- 
lord to correct the door number of the pre- 
mises in question, which is only procedural 
in character, cannot be said to be a final 
order coming within the definition of “ап 
order’ occurring in section 23 (1) (b) of the 
Act. The purpose of putting a bar on the 


1. (1967) 2 S. C. J. 828: A. I. R. 1967 S, С, 799, 
2. (1969) 1 S. C, J. 370. i 








D. 
powers of appeal or revision, as the case may 
be.in relation to any interlocutory order 
passed in proceedings like the Rent Control 
matters, which is not a final order affecting 
the right and liability of any party, is to bring 
about an expeditous final disposal of the 
case lest it would give room fora long-drawn 
affair delaying the disposal of such cases. 


13 The quintessence of the above discus- 
sion, in the light of the observations made in 
the various decisions referred to above, is to 
the effect that all interlocutory orders passed 
during the proceedings under the Act cannot 
be said to be orders coming within the mean- 
ing of section 23 (1) (b) of the Act but only 
the orders which affect the rights and liabili- 
ties of the parties, in the sense that they be- 
come finalorders though passed on inter- 
locutory applications, such as refusing to set 
aside an ex parte order etc., are appealable. 
However, it is open to the parties to set forth 
the error, defect or irregularity, if any in 
such an order as a ground of objection in his 
appeal from the final order in the main pro- 
ceedings. 


14. In the result, I hold that the order 
passed by the Rent Controller in I. A. No. 
100 of 1979 in H. R. C. O. P. No. 50 of 1973 
is not an appealable order and consequently 
the order of the appellate authority dismiss- 

‚ ing C. M. A. No. 3 of 1980 as not maintain- 
able, is quite correct, through the observation 
made by it that the petitioner could file a 
revision against the said interlocutory order 
is erroneous. 


15. In the result, the revision petition is 
dismissed. Itis open to the petititioner to 
canvass the correctness of the order of the 
Rent Controller in I. A. No. 100 of 1979 also 
if he is aggrieved by and fies an appeal 
against, the final order in the main pro- 
ceeding. 


R.S. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT :—G. Ramanujam, J. 


Rajagopalan Appellant? 
y. 
Kamalammal Respon dent. 


Hindu Marriage Act (XXV of 1955), sections 
13 (1) (b) and 25—Scope and applicability— 
Petition by husband for restitution of conjugal 
rights allowed—Wife not obeying order— 
Petition for divorce by husband—Divorce 
granted—Wife’s claim to permanent alimony 
from husband—Whe ther entitled to. 


Held :—Permanent alimony can be granted 
even to an erring spouse and the fact that the 
wife was the guilty spouse can only be taken 
as a relevant factor in assessing the conduct 
of the parties and in determining the amount 
of permanent alimony. It is well-established 
that a guilty party cannot take advantage of 
her guilt and make a profit out of such guilty 
conduct. The respondent’s conduct cannot 
be completely ignored when quantifying the 
maintenance payable by the appellant. 

[Para. 6.] 


Cases referred to :— 


Patel Dharmshi Premji v. Bai Sakar Kanji, 
A.I. В. 1968 Guj. 150; sydenbum v. 
Sydenbam and Illingworth, (1949) 2 All E. К. 
196; Clear v. Clear, (1958) 2 All E. R. 353, 


Appealagainst the order of the Principal 
District Court, Pondicherry dated 12th 
December, 1977 and made in 1. A. No. 897 of 
1977 in O. P. No. 52 of 1977 


T. R. Rajagopalan and T. R. Rajaraman, for 
Appellant. 


K. Sarvabhaumman and G. Krishnan, for Res- 
pondent. 


The Court delivered the following 


JupGMENT.—This appeal is directed against 
the order of the lower Court granting 


= A. А.О. No. 20 of 1979. 
А. A. O. No. £7.07 7777 18th December, 1980. 
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permanent maintenance to the respondent 
herein at the rate of Rs. 111 a month as against 
the appellant herein. 


2. The appellant herein married, the respon 
dent on 12th May, 1962. They lived together 
only fora few months, and thereafter the 
respondent left the husband and went to live 
with her parents. The appellant had been 
making attempts to bring her back. As the 
said attempts failed, he filed a petition for 
restitution of conjugal rights in О. P. No. 56 
of 1975 and obtained a decree for restitution 
of conjugal rights on 6th May, 1975. The 
respondent, however did not obey the decree 
for restitution of conjugal rights and she did 
not go and live with her husband. Thereafter, 
in view of the said conduct of the respondent 
refusing to come and live with him even after 
the decree for restitution of conjugal rights 
had been passed on 6th May, 1975, the 
appellant sought a decree of divorce by dis- 
solving the marriage between him and the res- 
pondent in О. P. No. 52 of 1977. In the said 
O. P. the respondent admitted that even after 
the order of restitution of conjugal rights was 
passed, she did not go and live with him. In 
view of the said attitude of the respondent, 
O. P. No. 52 of 1977 was allowed, and the 
marriage between the appellant and the res- 
pondent was dissolved and a decree of divorce 
was passed on 14th November, 1977. 


3. Subsequent to the said decree of divorce, 
the respondent filed I. A. No. 897 of 1977 in 
О.Р. No. 52 of 1977 for the grant of permanent 
alimony and maintenance under section 2> of 
the Hindu Marriage Act, 1955. In the said 
petition, she claimed Rs. 5,000 towards per- 
manent alimony and Rs. 200 towards monthly 
maintenance. It was resisted by the appellant 
on the ground that the application under sec- 
tion 25 filed by the respoudent long after the 
decree of divorce had been, passed is not 
maintainable, and that any event, the claim 
made by the respondent for Rs. 5,000 as 
permanent alimony and Rs. 200 as montlhy 
maintenance was highly excessive. 


4. The Court below, after considering the 
contentions of both the parties, held that 
even after decree of divorce had been passed, 
the respondent can.file an application for 
permanent alimony and maintenance under 
Section 25, and that such an application can 
be maintained even by an erring party like the 
respondent who has disobeyed the decree for 
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restitution of conjugal rights. On the basis 
that the husband has been receiving a salary 
of Rs. 585,a sum of Rs. 111 was fixed as 
monthly maintenance payable by the appel- 
lant to the respondent. In this view, the lower 
Court has passed an order directing the 
appellant to pay a sum of Rs. 111 as monthly 
maintenance to the respondent. 


5. The learned counsel for the appellant 
contends that the relationship of husband and 
wife has come to an end as soon as an order 
has been obtained under section 13 (1) (b) of 
the Hindu Marriage Act dissolving the 
marriage, and therefore subsequent to the said 
order, the respondent cannot claim mainten- 
ance on the basis that she is the wife of the 
appellant. According to the learned counsel 
section 25 can be invoked only in cases ‘where 
the marriage tie subsisted and not where the 
marriage tie is broken as a result of the decree 
of divorce passed by the Court. Though the 
said submission of the learned counsel looks 
attractive, there is, however, a direct decision 
ofa Bench of the Gujarat High Court in 
Patel Dharmshi Premji v. Bai Sakar Kanji}, 
touching the same question. In that case 
also, permanent alimony and maintenance 
were claimed longafter the passing of 
the decree of divorce, and the person who 
claimed maintenance was also guilty of not 
obeying the decree for restitution of conjugal 
rights. When a similar objection was taken 
that section 25 cannot be invoked by a wife 
after a decree of divorce had been passed 
against her and that an erring wife cannot 
maintain an application under section 25 of 
the Hindu Marriage Act, the Court held that 
under section 25, permanent alimory can be 
granted toa wife even after a decree of 
divorce had been passed against her as that 
section specifically use the words “‘at any time 
subsequent thereto" and that maintenance 
can be granted thereundar evea to an erring 
spouse and that the mere fact that the wife 
did not comply with the decree for restitution 
of conjugal rights and that was the cause for 
passing of a decree against her, cannot by 
itself disentitle her to claim permanent ali- 
mony under the section. In that case, 
Bhagwati, J., as he then was, referred to the 
following observations of Denning, L. J., in 
Sydenbam v. Sydenbam and Illingworth?. 


ntl 
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“There is nothing in the statute to say that 
a wife against whom a decree has been 
made cannot be awarded maintenance, and 
there is nothing in it about discretion being 
exercised in favour of one side or the other 
or about a compassionate allowance. All 
it says is that ona decree of divorce the 
Court may award maintenance to the wife. 
This includes a guilty wife as well as an 
innocent one, but, in awarding maintenance 
the Court must have regard, of course, to 
the conduct of the parties." 


The learned Judge also refers to the observa- 
tions of Hodson, L. J. in Clear v. Clear} 
wherein a difference has been made to a com- 
mon law right to get maintenance and the 
right to get maintenance arising by virtue ot 
divorce legislation, and that even if the wife 
has forfeited her right to get maintenance 
under the common law, she is entitled to get 
maintenance under a provision of the divorce 
legislation. After making reference to the 
above observations of  Denning, L. J. 
and Hodson L. J., it was pointed 
out in the Gujarat Case that under 
section 25, permanent alimony can be grant- 
ed to even an erring spouse and that the fact 
that the wife was the guilty spouse can only 
be taken as a relevant factor in assessing the 
conduct of the parties and in determining the 
amount of permanent alimony. In view of the 
said decision, the contention of the learned 
counsel for the appellant that application for 
permanent aíimony and maintenance by or 
ring wife cannot be maintained under section 
25, long after the decree of divorce has been 
passed against her, cannot be accepted. 


6. However, on the question of quantum of 
maintenance granted by the Court below, the 
learned counsel for the appellant points out 
that even though the marriage took place in 
the year 1962, the husband and wife lived to- 
gether only for a few months and thereafter, 
admittedly there is separation, and therefore 
having regard to the fact that the respondent 
has not chosen to join the husband inspite of 
his best and repeated efforts, and inspite of 
the passing of the decree for restitution of 
conjugal rights, even if she is entitled to any 
maintenance, the maintenance awarded could 
only be nominal The learned counsel also 
points out that the lower Court awarded 1/5th 
of his entire salary to the respondent towards 
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maintenance, and it has not taken into 
account the possibility of the appellant marry- 
ing again and the expenses involved in main. 
taining a family after such а marriage. The 
learned counsel also points out that prior to 
the decree for restitution of conjugal rights, 
the respondent was granted maintenance at 
Rs. 60 per month, and she did not agitate 
subsequently for anything more. It is said 
that the lower appellate Court therefore is in 
error in more or less enhancing the main- 
tenance from Rs. 60 to Rs. 111 without any 
justification. The fact that the respondent 
was given maintenance at the rate of Rs. 60 
per month from the date of decree for restitu- 
tion of conjugal rights is not disputed here by 
the learned counsel for the respondent. How- 
ever, having regard to the rise in prices of 
foodstuffs, and other articles, the respondent 
would be entitled to something more than 
what she was getting before. As already 
pointed out from the conduct of the respon- 
dent in not joining the husband in spite of his 
serious attempts and notwithstanding the fact 
that a decree for restitution of conjugal rights 
has been passed, she could be taken to be a 
guilty party. It is well-established that a 
guilty party cannot take advantage of her guilt 
and make a profit out of such guilty con- 
duct. Therefore, the respondent’s conduct 
cannot be completely ignored when quantify- 
ing the maintenance payable to the respon- 
dent by the appellant. Taking all these factors 
into consideration, I hold that respondent is 
entitled to only a sum of Rs. 75 per month as 
maintenance as against the sum of Rs. 111 
granted by the lower Court. The appeal is 
therefore allowed in part, and the main- 
tenance awarded by the Court below is 
reduced from Rs. 111 to Rs. 75 per month. 
There will be no order as to costs. 


R. S. Appeal allowed in part. 
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IN THE HIGH COURT OF JUDICATURE 
ÀT MADRAS. 


PRESENT :—G Ramanujam, J. 


5. Chellaiyan Appellant* 
у. 
S. Sathiakrishnan and another 

Respondents. 


(A) Hindu Law—Suit for  partitton—Money 
Spent by one brother for the marriage of sisters 
—Whether he can claim contribution from the 
ofher brothers. 


(B) Hindu Adoptions and Maintenance Act 
(LXXVIII of 1956), sections 20 and 22— 
Applicability. 


Held: Where the plaintiff and the first 
defendant were found not to be in possession 
of any joint family property they were not 
bound to reimburse their share of expenses of 
the marriage of their sisters stated to have 
been incurred by another brother. 

[Para. 18.] 


Under section 20 of the Hindu Adoptions and 
Maintenance Act, 1956, a Hindu is under a 
legal obligation to maintain his or her children 
so long as they are minors and in the’ case of 
daughters to incur the reasonable expenses 
incidental to their marriage. The said obliga- 
tion exists whether there is joint family pro- 
perty or not. Under section 22 the heirs of a 
deceased Hindu are bound to maintain the 
dependants of the deceased out of the estate 
inherited by them from the deceased. The 
appellant's claim for contribution for the 
marriage expenses of the sisters from his other 
brothers in the instant case could not be 
sustained under those provisions as the 
primary liability was that of the father and 
the sons had not inherited any estate from 
the father. [Para. 12.] 


Under the Hindu Law prior to the Act of 
1956, a daughter of a Hindu is entitled to be 
maintained and married from the father's 
estate. In fact, in a Hindu family the expen- 
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ses of marriage of an unmarried daughter is 2 
legal liability of the family and the sum spent 
for the marriage must be provided from 
family property. It is a liability on the 
coparcenary itself. In case the expenses of 
marriage have been met by somebody else, 
that person is entitled to get reimbursement 


from the joint family estate. [Para. 13.] 
Cases referred to:— 
Pankajammal v. Parthasarathi, (1945) 2 


M. L. J. 453: 58 L. W. 584: А.1. В. 1946 
Mad. 99; Bapayya v. Rukbamma, (1909) 
19 M. L. J. 666; Kameswara Sastri v. Veera- 
charlu, (1911) 1. L. R. 34 Mad. 422: 20 
M. L.J. 855: 8 I.C. 195; Subbayya v. 
Anantharamayya, (12730) Y. L. В. 53 Mad. 
84 : 57 M. L. J. 862 : 30 L. W. 923: A. I. R. 
1929 Mad. 586; Rajagopala Aiyar v. Venkata- 
rama Aiyar, (1947) 2 M. L. J. 37: 60 L. W. 
709 : A. I. R. 1947 P. C. 122; Sadhu Laxmi 
Sundaramma v. Sadhu Suryanarayana, (1949) 
2 M. L. J. 732: 63 L.W. 26 (2): A.L К. 
1950 Mad. 274; Sundari Ammal v. Subra- 
mania Iyer, (1903) I. L.R. 26 Mad. 505; 
Srinivasa Iyengar v. Thiruvengadathaiyangar, 
(1915) I. L. R. 38 Mad. 556: 25 M. L.J. 
644 : 23 I. C. 264. 


Appeal against the decree of the Court of the 
Principal Subordinate Judge, Thanjavur in 
Appeal Suit No. 169 of 1975 and Memo- 
randum of objections in the appeal preferred 
against the decree of the Court of the 
Additional District Munsif, Thanjavur in 
Original Suit No. 584 of 1972. 


S. Kalyanam, for Appellant. 


K. Raman and К. Sitaraman, for Respondents , 
The Court delivered the following 


JUDGMENT.—The second defendant in O. S. 
No. 584 of 1972 on the file the District 
Munsif of Thanjavur is the appellant herein. 


2. The said O. S. No. 584 of 1972 was filed 
by the first respondent herein for partition 
and separate possession of his one-third share 
in the suit property. The plaint case is that 
the suit property, which isa house, was 
settled on the plaintiff and defendants 1 and 
2, who are all the sons of one Sivakolundu 
and, therefore, the plaintiff is entitled to 
claim an one-third share therein. 


3. The suit was resisted by the second defen- 
dant alone. His case was that the first defen- 
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dant having relinquished his one-third share 
in his favour, he is not entitled to get two- 
thirds share in the suit property. His further 
claim was that he had made considerable 
improvements to the suit property and, there- 
fore, even if the plaintiff is granted a decree 
for his one-third share sufficient provision has 
to be made for the cost of said improvements. 
He also contended that three of their sisters 
having been married by him by borrowing 
amounts from various sources, the other two 
brothers have to contribute their respective 
one-third share towards the said borrowings. 


4. The trial Court held that the plea of the 
second defendant that the first defendant had 
relinquished his interest in the suit property 
has not been established and that the plaintiff 
and the first defendant have to contribute 
towards the borrowing made by the second 
defendant for the marriages of their sisters. 
Тл that view the trial Court passed а prelimi- 
nary decree for partition of the plaintiff's 
one-third share in the suit property and 
directed the plaintiff and the first defendant 
to pay a sum of Rs, 1,216 each to the second 
defendant towards their share of the debts 
borrowed for the purpose of meeting the 
marriage expenses of their sisters. 


5, The second defendant filed an appeal 
questioning the decree of the trial Court in so 
far as it rejected his plea based on the relin- 
quishment of the first defendant’s one-third 
share in his favour. The plaintiff and.the 
first defendant filed cross-objections in so far 
as the trial Court has directed them to pay 
a sum of Rs. 1,216 each towards the debts said 
to have been incurred by the second defen- 
dant. Dealing with that appeal and the cross- 


objections the lower appellate Court has held’ 


that the relinquishment has not been duly 
proved, that though it has been proved by the 
second defendant that he has expended for 
the marriages of their sisters, the plaintiff and 
the first defendant are not liable to contribute 
their share as they are not in possession of 
any joint.family próperty and that, in any 
event! the second defendant not having made 
a claim for contribution towards the marriage 
expenses of their sisters within three years, 
his claim should be taken to have bzen barred 
by time. In this view, the lower appellate 
Court has rejected the appeal of the second 
defendant and allowed the cross-objections of 
the plaintiff and the first defendant. 
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6. In this second appeal, though the learned 
counsel for the appellant contends that the 
evidence on record is sufficient to establish 
the appellant’s plea of relinquishment, I do 
not see any justification for interference with 
the concurrent findings of both the Courts 
below on that question. Both the Courts 
below have specifically held, after analysing 
the entire evidence, both oral and documeu- 
tary, that the plea of relinquishment has not 
been established by the second defendant and, 
therefore, the second defendant is not entitled 
to get the share of the first defendant on the 
basis of the said alleged relinquishment. 


7. The learned counsel for the appellant 
then contends that, in any event, the lower 
appellate Court is not justified in setting aside 
that portion of the decree of the trial Court 
which directed the plaintiff and the first defen- 
dant to pay their share of the marriage 
expenses of their sisters. The lower appellate 
Court, as already stated has given two reasons 
for reversing the decision of the trial Court 
on this point. It has held that unless the 
plaintiff and the first defendant are found to 
be in possession of joint family property, they 
are not bound to contribute for the marriage 
expenses of the sisters and that, inany event, 
the claim for marriage expenses is barred by 
time. 


8. The question whether there is any legal 
obligation on the part of the plaintiff and the 
first defendant to contribute for the marriage 
expenses of their sisters will depend upon the 
fact whether the plaintiff and the first defen- 
dant are in possession of any joint family pro- 
perty. According to the appellant, the house 
which all the three brothers got under Exhibit 
А-1 from their father Sivakolundu is a joint 
family property and as all the three brothers 
have a share in the joint family property, the 
plaintiff and the first defendant have to con- 
tribute for the marriage expenses. The lower 
appellate Court, while dealing with this ques- 
tion, held that the house was the self-acquired 
property of Sivakolundu and the property 
having been got by the three sons undera 
settlement deed, Exhibit A-1, from their 
father, their share in the house property can- 
not be said to be a joint family property. 


9. Though the learned counsel for the 
appellant contends that there is no issue as 
to whether the house property settled on the 
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three sons by Sivakolundu is ancestral or self- 
acquired, there are two circumstances which 
clearly indicate that the property is the self- 
acquired property of Sivakolundu and it can- 
not be said to have a joint family character 
in the hands of his sons. Though there is no 
issue on the question as to whether the house 
property is the self-acquired property of 
Sivakolundu, P. W. 4 the plaintiff, D. W. 6 
the second defendant, and D. W. 7 the first 
defendant, have all admitted in their evidence 
that the suit property is the self-acquired 
property of their father. Apart from this 
admission on the part of all the parties, the 
settlement deed Exhibit A-1 contains a recital 
by Sivakolundu that the property settled 
thereunder is his own self-acquisition. In 
the face of this admitted case of the parties 
that the house property, which is the subject- 
matter of the suit, is the self-acquired property 
of Sivakolundu, no issue is called for. In view 
of the recital in Exhibit A-1 and the evidence 
of the plaintiff and defendants 1 and 2, the 
suit property should be taken to have been 
the self-acquired property of Sivakolundu and 
not the coparcenary property and his sons 
having got the property undera settlement 
deed and not by inheritance, they cannot be 
said to be in possession of it as a joint family. 


10. Thelearned counsel for the appellant, 
however contends that as the gift is to all the 
sons in equal shares, the intention of the 
father was that all the sons should take the 
property in the same way as on intestacy 
and, therefore, the donees would be taking 
the property as joint family property. 


11. The question whether the property 
received by gift from the father is ancestral or 
not in the sons hands will arise only as be- 
tween that son and his son and not as between 
that son and his brothers as against 
whom it will only be separate property as has 
been held in Parkajammal у. Par thasarathy!. 
We are here concerned with a dispute between 
brothers and, not with the question 
whether the property got under Exhibit А-1 
by the plaintiff and the first defendant is joint 
family property in their hands as against their 
sons. The question then is whether the plain- 
tiff and the first defendant, who are notin 
possession of any joint family or coparcenary 
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property, are liable to contribute for the 
marriage expenses of their sisters. 


12. Under section 20 of the Hindu Adop- 
tions and Maintenance Act, 1956, a Hindu is 
under a legal obligation to maintain his or her 
children so long as they are minors and in the 
case of daughters to incur the reasonable! 
expenses of and incidental to their marriage. 
The said obligation exists, whether there is 
joint family property or not. Under section 
22 of that Act, the heirs of a deceased Hindu 
are bound to maintain the dependants of the 
deceased out of the estate inherited by them 
from the deceased. Thus, the appellant's 
claim for contribution for the marriage 
expenses of the sisters from his other brothers 
cannot be sustained under those provisions as 
the primary liability is that of the father and 
the sons have not inherited in any event any 
estate from the father. 


13. Evenifthelaw prior to the enactment 
of the Hindu Adoptionsand Maintenance Act, 
1956, were to apply the appellant cannot 
succeed. Itis, no doubt, true that under the 
Hindu Law a daughter ofa Hindu father is 
entitled to be maintained and married from 
the father's estate. In fact, ina Hindu family 
the expenses of marriage of an unmarried 
daughter is a legalliability of the family and 
the sum spent for the marriage must be pro- 
vided from family property. Thus, it is a liabi- 
lity on the coparcenery itself. In case the 
expenses of marriage have been met by some- 
body else,t hat person is entitled to get re- 
imbursement from the joint family estate. 


14. In this case the actual expenses for the 
marriage have been incurred by one of the 
brothers and so he is entitled to recover the 
same from the paternal estate, whoever has 
inherited it. In Вараууа v. Rukbammm!, it 
has been laid down by this Court that. 


“The daughter of a Hindu is entitled to be 
paid her marriage expenses .out of the 
father'sestate in the hands of her step- 
mother in the same way as she is entitled 
to be paid her maintenance ; and this rule 
is not the less applicable to Sudras than it 
is to Brahmins”. 

— Á—ÓÀÓ ae 


т. (1909) 19 M. L. J. 666. 
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In Kameswara Sastri v. Veeracharlut, 
Krishnaswami Aiyar,J., has referred to the 
various texts оп Hindu Law and ultimately 
came to the conclusion that the right to claim 
maintenance or marriage expenses by a 
daughter of a Hindu father can be enforced 
primarily against the father and the remedy 
by way of restitution of monies paid aud 
expenses incurred in connection with the 
marriage of a daughter against any other 
person will be available only if such person is 
in possession of any joint family property. : i 


15. Ramesam, J. in Subbayya v. :Anantha- 
гатаууа?, has observed : 


“In those cases it does not appear that the 
father was a member of the joint family or 
had ancestral property. The cases were 
discussed on the footing of the general 
obligation of a father to maintain or marry 
his daughter and it was held that the father 
was not under an obligation to marry his 
daughter. Ор the other hand, it may be 
said that at least among Brahmins and 
Vaisyas with whom pre-puberty marriage 
is compulsory as a religious injunction, the 
father is legally bound to marry his 
daughter”. ‚ 


16. In Rajagopala Aiyar v. Venkatarama 
Aiyar?*, the Judicial Committee had observed 
that in the case of an unmarried daughter, 


*her right to maintenance and marriage 
expenses out of joint family property is in 
lieu of a share on partition, а provision 
should accordingly be made for her 
marriage expenses in the decree for parti- 
tion." 


This decision proceeds on the basis that an 
unmarried daughter's right to get maintenance 
and marriage expenses is in lieu of her share 
in the joint family property. Therefore, the 
right to be maintained and to claim marriage 
expenses by a daughter in a Hindu family 
will arise only if the joint family has got pro- 
perties. 
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17. In Sadhu Laxmi Sundaramma у. Sadhu 
Suryanarayana!, Viswanatha Sastri, J., has 
taken the view that a Hindu father is under 
no legal obligation to get his daughter 
married and a wife, who has expended money 
on their daughter's marriage, is not entitled to 
recover it from her husband, as the obligation 
to defray the expenses of the marriages of his 
sons and daughters is cast by the Hindu Law 
upon a father only if there is any joint family 
property in his hands and not in other cases. 
In support of this view the learned Judge has 
referred to an earlier division Bench decision 
of this Court in Sundari Ammal v. Subra- 
mania Iyer*, wherein it has been held that a 
Hindu father was under no legal obligation 
to get his daughter married and that a wife 
who expended money on her daughter’s 
marriage was not entitled to recover it from 
her husband, who had not get any joint 
family property in his hands. 


18. In Srinivasa Iyengar v. Thiruvenga da tha- 
iyangar?, it has been held : 


"Provision ought to be made at partition 
not only for the Upanayanam;of brothers 
and marriages of sisters but also for the 
marriages of brothers who have not been 
married and such provision ought to Бе 
made whether the property to be divided is 
merely self-acquired property of the father 
or ancestral property." 


In this view of the matter the lower 
appellate Court seems to have come to the 
right conclusion that since the plaintiff and 
the first defendant are not in possession of 
any joint family property they are not bound 
to reimburse their share of the expenses of 
the marriages of their sisters, which is stated 
to have been incurred by the second defen- 
dant. Inthis view it is unnecessary to go 
into the question whether the claim for con- 
tribution is barred by limitation or not. 


19. The second appeal, therefore fails and is 
dismissed. However, there will be no order 
as to costs. 


R. S. ———— Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE К. Sarvabhauman and  Gopalaratnam, 


AT MADRAS. ` 


PnEsENT:— K. Shanmukham, J. 


R. Veerappan Appellant* 
y. 
Shanmugavelu Respondent. 


Tamil Nadu Occupants of Kudiyiruppu (Con- 
ferment of Ownership) Act (XL of 1971), 
sections 3 (B), 5 and 23—Jurisdiction of civil 
Court to decide question of applicability of 
the benefits of the Act. 


Held, that section 3 (B) of the Tamil Nadu 
Occupants of Kudiyiruppu (Conferment of 
Ownership) Act was quite clear and 
emphatic that the issues involved іп 
the case shall be tried by the  Auth- 
orised Officer while section 23 barred the 
jurisdiction of the civil Court in respect 
of such matters which the Authorised Officer 
is specifically empowered to determine. It is, 
therefore, apparent that the combined effect 
of these provisions is that in the field exclu- 
sively earmarked for the Authorised Officer, 
the civil Court’s jurisdiction is taken away. 
Further a reference to section 5 of the Act 
shows that it provides an appeal to the 
District Collector or such Officer as may be 
specified by the Government in this behalf 
against the decision of the Authoritised Officer 
made under section 3 (B) of the Act. 


[Para. 6.] 
Cases referred to :— 


Ganesan v. K. Madurai Achari, (1979) 1 
M. L. J. 29; Thangavelu Naicker v. Muthu- 
kumara Chettiar, (1979) 2 M. L. J. 369. 


Appeal against the decree of the Court of the 
Subordinate Judge, Kumbakonam in Appeal 
Suit No. 48 of 1976 preferred against the 
decree of the Court of the District Munsif of 
Kumbakonam in Original Suit No. 463 of 
1975. 


V. Swaminathan, for Appellant. 
кысыу зу оре 
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for 
Respondent. 


The Court delivered the following 


JUDGMENT.—To what extent the jurisdiction 
of the civil Court is usurped under the Tamil 
Nadu Occupants of Kudiyiruppu (Conferment 
of Ownership) Act, 1971 (hereinafter called 
the Act) is the principal question that is 
raised inthis Seco nd Appeal. 


2. The respondent/plaintiff brought O. S. 
No. 463 of 1975, on the file of the District 
Munsif's Court, Kumbakonam, against the 
appellant/defendant for redemption of the 
suit property from the appellant and for 
directing the appellant to deliver possession as 
also for recovery of mesne profits, both past 
and future. The mortgage was oral. The 
respondent is the purchaser of the equity of 
redemption, while the appellant was put into 
possession of the property by the transferee 
from the original mortgage, Abdul Wahab. 
The defence isatotal denial of the oral 
mortgage. It is stated that Abdul Wahab 
sold the superstructure to the appellant 
and that the appellant is, therefore, 
entitled to all the benefits of Kudiyiruppu Act 
LX of 1971 and is an agricultural labourer 
seeking out his livelihood by agricultural 
operations. The respondent cannot invoke the 
jurisdiction of the civil Court for any purpose. 
It is relevant to notice that in the plaint the 
respondent had denied that the appellant is an 
agricultural labourer. 


3. The trial Court overlooked the funda 

mental issue, viz., “Is the civil Court’s 
jurisdiction to determine whether the site is 
a *Kudiyiruppu' and whether the appellant is 
an agriculturist or an agricultural labourer, 
barred under the Act despite the specific 
averment in paragraph 6 of the written state- 
ment" :—'*The plaintiff cannot invoke the 
jurisdiction of this Court for any purpose". 
It is true such a defence as to ouster of civil 
Court's jurisdiction was not raised in the 
grounds of appeal before the lower appellate 
Court; but then the appeal, A. S. No. 48 
of 1976 being a continuation of the suit, the 
lower appellate Court ought to have taken 
congnizance of the vital issue as to its jurisdic- 
tion and render its finding thereon. Аза 
matter of fact, in the course of its judgment 
the lower appellate Court did brief the defence 
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set ош in the written statement; nonetheless it 
had overlooked the vital points for determina- 
tion. Let me reiterate that itis the primary 
duty of the first appellate Court to take note 
of all the issues, arising out of the pleadings; 
notwithstanding that in the grounds of appeal 
the particular point was not adverted to, as 
long as there is no indication that the parti- 
cular point was not pressed and furthermore 
the general assertion that the judgment and 
decree of the Court below is erroneous, finds 
a place inthe grounds of appeal. There is 
nothing in the records to indicate that the 
issues relating to ouster of civil Court’s 
jurisdiction were ever givenup. It might be 
that the learned counsel for the appellant in 
the lower appellate Court is equally to be 
blamed, but that will not absolve the first 
appellate Court of its duty to notice the issues 
arising out of the pleadings and to render its 
findings thereon. 


4. From the pleadings the following vital 
points, which concern the jurisdiction of the 
civil Court, do arise for consideration : 


*1. Whether the appellant is an agricul- 
turist or an agricultural labourer? and ` 
the site is a 


2. Whether suit 


*Kudiyiruppu ?"* 


Indeed the substantial question of law which 
commanded admission of the second appeal is 
whether the civil Court had jurisdiction to 
decide the question of the defendant having 
the benefit or not under the Kudiyiruppu Act 
in view of section 23 of the said Act? 


5. Itis the contention of the learned counsel 
for the appellant that these points are 
exclusively within the jurisdiction of the 
Authorised Officer as per section 3 (B) read 
with section 23 of the Act. It is therefore 
necessary to extract the above provision: 


*3-B: Authorised Officer to decide 
whether a person is an agriculturist or 
agricultural labourer, etc. 


(1) If any question arises : 


(а) whether any person is an agriculturist 
or an agricultural labourer ; or 


(b) whether any land is an agricultural 
land; or 
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(c) whether any site is a kudiyiruppu; or 


(d) whether any area adjacent to a dwelling 
house or hut is necessary for the convenient 
enjoyment of such dwelling house or hut ; 
such question shall be decided by the 
Authorised Officer. 


(2) In deciding any question under sub- 
section (1), the Authorised Officer shall 
follow such procedure as may be 
prescribed. 


23. Bar of jurisdiction of civil Courts : 


Save as otherwise expressly provided in this 
Act, no civil Court shall have jurisdiction in 
respect of any matter which the Government 
or the Authorised Officer is, empowered by 
or under this Act, to determine and no 
injunc-tion shall be granted by any Court 
or other authority in respect of any action 
taken orto be taken in pursuance of any 
power conferred by or under this Act." 


6. Section 3 (B) is quite clear and indeed 
emphatic that the issues involved in the case 
shall be tried by the Authorised Officer, 
while section 23 bars the jurisdiction of the 
civil Court in respect of such matters which 
the Authorised Officer is specifically 
empowered to determine. It is, therefore, 
apparent that the combined effect of these 
provisions is that in the field exclusively 
earmarked for the Authorised Officer, the 
civil Court’s jurisdiction is taken away. 
Further a reference to section 5 of the Act 
will disclose that it provides an appeal to the 
District Collector or such officer as may be 
specified by the Government in this behalf 
against the decision of the Authorised Officer 
made under section 3 (B) of the Act. This 
will also affirm my above view that the ques- 
tions to be determined by the Authorised 
Officer under section 3 (B) are within his 
exclusive jurisdiction. 


7. Asargument was advanced on behalf of 
the respondent that the appellant is nota 
licensee and, therefore, he is not entitled to 
invoke to his. aid the protection guaranteed 
under the Act and the civil Courts jurisdic- 
tion is not ousted. But there is no pleading 
in this behalf. Therefore, this contention 
fails. Further such absence of pleading is 
certainly significant, if it is noticed that the 
Authorised Officer is bound to decide at least 
incidentally whether the occupation by any 
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agriculturist or agricultural labourer is that of 
a tenant or licensee in’ determining the ques- 
tion whether any site isa Kudiyirüppu. As 
long as that question did not arise for con- 
sideration from the pleadings in the instant 
case, it is not necessary for me to decide the 
question whether Ше agriculturist: ог 
agricultural labourer is а tenant or licensee, 
is also taken away from the purview of the 
civil Court. 


8. Lastly, it is now my duty to deal with the 
decisions of two learned Judges of this Court 
each taking a view contrary to the other, 
namely, Ganesan у. К. Madurai Achari! and 
Thangavelu Naicker v. Muthukumara Che ttiar?. 
It is no doubt true that N. S. Ramaswami, J., 
has observed as follows: 

“It is to be noted that the special jurisdic- 
tion of the Authorised Officer (apart from 
that under section 4) is to enquire into and 
pass orders on applications for eviction 
filed by any owner of a Kudiyiruppu. The 
appeal to the Collector also relates to the 
same matter. Under this Act, no other 
quéstion is within the special jurisdiction 
of the authorised officer or the District 
Collector. Particularly, the question 
whether any house-site is a ‘Kudiyiruppw’ 
or not is certainly not within the special 
jurisdiction of the authorised officer and 
the Dtstrict Collector. As a matter of 
fact, only in a case where it is admitted 
that the house-site is а Kudiyiruppu, an 
application for eviction can be filed, for 
section 5 makes it clear that only an owner 
of a Kudiyiruppu seeking to evict can filean 
application before the Authorised Officer. 
In other words, only the owner who con- 
cedes that the site is a Kudiyiruppu can go 
before the Authorised Officer for eviction. 
That makes it absolutely clear that if the 
owner does not concede that it is a Kudiyi- 
ruppu, his remedy is not to go before the 
Authorised Officer but only to come to the 
civil Court. Of course, it would be open 
to the tenant to raise the question 
that the site is a Kudiyiruppu as 
defined under the Act and that he is enti- 
tled to protection under the Act. In such 
а case, What is to happen to the suit in 
ejectment filed by the owner in the civil 
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Court ? Undoubtedly the civil Court has to 
go into the question whether the site isa 
Kudiyiruppu or not. Ifitfinds that it is 
not Kudiyiruppu, then the further questions, 
arising in the suit have to be determined 
and the suit is to be disposed of on merits. 


There are other situations where the civil 
Court would have necessarily to go into the 
question whether the site is a Kudiyiruppu. 
In a suit for injunction on alleged attempt- 
ed trespass or in a suit for possession on 
the allegation that the defendant is a 
trespasser, the latter might raise a conten- 
tion that he is a tenant and the site is a 
Kudiyiruppu. А person occupying a site or 
alleging that he is occupying the same and 
that it is a Kudiyiruppu might file a suit for 
injunction. In all such cases, the civil 
Court has to decide the question as to 
whether it is a Kudiyiruppu or not. There- 
fore, there can be no doubt that the civil 
Court has jurisdiction regarding the ques- 
tion”. 


But it is significant to notice that the atten- 
tion of the learned Judge was not brought to 
section 3 (B) of that Act. Had only the said 
provision been noticed by the learned Judge, I 
am quite clear in my mind that he would 
nothave, made the above observation, and 
been persuaded to reason that : 


“It is not possible to read these provisions 
as conferring exclusive jurisdiction on the 
Authorised Officer to decide the question 
whether a site is a Kudiyiruppu or not. The 
Act nowhere says that such a question is 
one that has to be decided by the Autho- 
rised Officer. As already seen, all that 
section 4 says is that if there is a dispute as 
to whether an agriculturist or agricultural 
labourer was occupying a Kudiyiruppu on 
the 19th of June, 1971 (if he had so 
occupied, the ownership of the site would 
vest in him), this dispute has to be decided 
by the Authorised Officer. That does not 
mean that the question whether the site is a 


Kudiyiruppu or not is within his exclusive 
jurisdiction.” 


At the outset, when these two decisions were 
brought to my notice, I had a lurking inclina- 
tion to refer this matter to a Division Bench. 
But when it is seen that the decision of 
Ramaswami, J., was rendered without a 
reference to section 3 (B) of the Act and that 
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the said provision in unequivocal terms çon- 
fers exclusive jurisdiction to the Authorised 
Officer and further that the civil court's juris- 
diction is barred in respect of such matters, 
Iam emboldened to differ from the learned 
judge and to hold that there is ouster of civil 
Court's jurisdiction over the issues referred to 
in the earlier part of my judgment. It may 
not be out of place to refer to the unique 
feature that despite his decision quoted above 
it is the same learned Judge who had admit- 
ted this second appeal and had postulated the 
substantial question of law as stated supra. 


9. In view of the plain provisions of the Act, 
I feel that there is no need to peep into the 
reasonings which persuaded Balasubrah- 
manyan, J. іо reach the same conclusion 
as I did, even without reference to section 3 
(B) of the Act. 


10. It is not in dispute that the reliefs prayed 
for by the respondent depend on the findings 
on these two fundamental questions. Then, 
it follows that the courts below have no 
jurisdiction to entertain the action as brought 
by the plaintiff. 


11. On the strength of the un-reported 
decision of Sathiadev, J. in Second Appeal 
No. 851 of 1976, it is seriously stressed that 
the appellant has forfeited his statutory 
guarantee afforded to him under the Act 
because he had denied the respondent’s title. 
But I find there is no denial of the respon- 
dent’s title to the suit site ; the alleged denial 
by the respondent is as follows :— ' 


“The allegations of the plaintiff in para. 11 
of the plaint are not true or correct. Thiru 
Pakkiri Mohammad was informed by the 
defendant of his rights under Kudiyiruppu 
and even otherwise, his (deféndant’s) enjoy- 
ment as owner is for long period ever 12 
years and Pakkiri Mohammad acquiesed in 
the rights of defendant, but contrary to ‘the 
above appears to have colluded with the 
pa who appears to have prevailed on 
im". | ' 


Above all the denial of title was їп respect of 
the superstructure.” In fact, that was опе of 
the issues raised by the trial Court. But then, 
so long as the *Kudiyiruppu" rights are con- 
ferred only in respect of the site, arid $6 long 
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as the denial of title was notin respect of such 
site, it is not opena to the respondent to call 
to his aid the above ruling by Sathiadev, J. 


12. The result is the second appeal is 
allowed. The judgment and decree of the 
learned Subordinate Judge, West Thanjavur 
in А. S. No. 48 of 1976 as also those of the 
trial Court are set aside and the suit is dis- 
missed but without costs throughout. No 
costs even here in the circumstances of the 
case. Finally I add that my decision herein, 
will not stand in the way of the respondent 
working out his rights under the Act before 
the concerned authorities, provided therein. 


R.S. Second appeal allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction.) 
PRESENT :—S. Nainar Sundaram, J. 


R. Swaminathan and others 
.. JPetitioners* 


y. 


The Presiding Officer, Central Government 
Labour Court, Madras and others 
7 : Respondents. 


General Insurance Business (Nationalisation) 
Act (LVU of 1972), ` section 16 (D (g)— 
Framing of  scheme—General ` Insurance 
(Rationalisation and Revision of Pay Scales 
and other Conditions of Service of Supervi- 
sory, Clerical and Subor dinate Staff) Scheme 
(1974), Clause 25—Scope—Clause 25 to 
override any agreement or award or other 
instrument—No bar in scheme for payment of 
travelling allowance in case where transfer is 
effected at the request of the employee. 


The provisions of the General Insurance 
Business (Nationalisation) Act and the scheme 
framed thereunder are self-contained and 
form a code by themselves. The provisions 
of section 16 and the scheme framed override 
MD oe 


*W.P. Nos. 4314 to 4316 of 1978. 
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any other law or any agreement or award or 
other instrument which runs contrary to the 
provisions of the section and the scheme 
irrespective of whether such law or agreement 
oraward or other instrument is one which 
was in force at the time of the coming into 
force of the Act and the implementation of 
the scheme or which came into existence sub- 
sequent to the Act and the scheme. 

[Para. 4.] 


Clause 25 of the General Insurance (Ration- 
alisation and Revision of Pay Scales and other 
Conditions of Service of Supervisory, Clerical 
and Subordinate Staff) Scheme, 1974 over- 
rides any agreement or award or other instru- 
ment, whether in force at the time when the 
scheme was implemented or came into 
existence after the implementation of the 
scheme. [Para. 8.] 


On a reading of all the relevant clauses of the 
scheme, it is not possible to spell out any bar 
with reference to payment of travelling allow- 
ance etc., ina сазе where transfers were effect- 
ed at the request of the employees. 


[Para. 9.] 
Cases referred to :— 
D. Kasturchandji v. State, А.І В. 1967 
M. P. 268 ; Ellison v. Thomas, (1862) 3] 


L. J. Ch. 867 ; Union of India v. Ramdas Oil 
Mills, A. I. R. 1968 Pat. 352. Gunter’ Settle- 
ment Trusts. (1949) Ch. 502; Coles v. Pack, 
Б. К. 5 С. P. 65; Dinshaw v. G. B. Badkas, 
A. I. R. 1969 Bom. 151; State v. Nandalal 
Dey, A. I. R. 1975 Cal. 130. 


Petitions under Article 226 of the Constitu- 
tion of India, praying that in the circum- 
Stances stated therein, and in the res- 
pective affidavits filed therewith, the High 
Court will be pleased to issue writs of 
certiorari calling for the records on the file 
of the I respondent in all these petitions relat- 
ing to the Claim Petition No. 38 of 1976 and 
quash the order of theI respondent dated 
16th May, 1978 in C. P. No 38 of 1976 in so 
far as it relates to the petitioner in each of 
the petitions. 


A. L. Somayaji of Aiyar and Dolia, for Peti- 
tioner. 


A, R. Ramanathan, for Respondents. 
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The Court made the following 


ORDER:— The petitioners are employees of the 
second respondent. They secured orders of 
transfer at their own request and agreed to 
forego travelling allowance, etc.; on such 
transfers. The payment of travelling 
allowance on transfer is provided for in the 
General Insurance (Rationalisation and Revi- 
sion of Pay Scales and other Conditions of 
Service of Supervisory, Clerical and Sub- 
ordinate Staff) Scheme, 1974, hereinafter 
referred to as the Scheme, which was framed 
by the Central Government pursuant to 
powers conferred under section 16 of the 
General Insurance Business (Nationalisation) 
Act (ТҮШ of 1972), hereinafter referred 
to as the Act. The applicability of the Act 
and the Scheme to the matters on hand is not 
in dispute. The petitioners chose to file 
Claim Petition No. 38 of 1976 before the first 
respondent under section 33C (2) of the 
Industrial Disputes Act, 1947, praying for 
computation of the benefits of travelling 
allowance; etc., due to them under the 
Scheme. Respondents 2 and 3 herein, who 
were party-respondents before the first res- 
pondent in the said claim petition, put forth a 
contest that the petitioners agreed to waive 
the benefits of travelling allowance, etc., on 
transfers, the transfers having been 
effected at the specific request of the peti- 
tioners themselves, and hence they are dis- 
entitled from claiming the same. ' The first 
respondent assessed the quantum and upheld 
the contention of respondents 2 арі 3. The 
first respondent, in any event, chose to 
compute the monetary benefits due to the 
petitioners ; but however, in view of the find- 
ing that the agreement to waive the benefits 
of travelling allowance on transfers will dis- 
entitle the petitioners from claiming the same, 
he did not grant any relief to the petitioners 
and the claim petition was dismissed. The 
present writ petitions have been filed, impugn- 
ing the order of the first respondent in the 
claim petition. 


2. Before the first respondent, there was no 
dispute that the transfers were effected only 
at the specific request of the petitioners and 
ontheir agreeing to waive the benefits of 
travelling allowance, etc., on such transfers. 
On behalf ofthe petitioners, reliance was 
placed on clause 25 of the Scheme which runs 
as follows ; 
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“25. Overriding effect :—The provisions of 
this Scheme shall have effect notwithstand- 
ing anything to the contrary contained in 
any agreement, award or other instrument 
for the time being in force." 


It was submitted before the first respon- 
dent—and the same submission has ееп 
repeated before me—that by virtue of 
clause 25 of the Scheme, any agreement 
or award or other instrument contrary to 
the provisions of the Scheme shall have 
no effect and the Scheme will override 
such agreement. The respondent repelled the 
above submission by holding that clause 25 
of the Scheme could have reference only to an 
agreement or award or other instrument, which 
was in force on the day when the Scheme was 
implemented and the expression ‘for the time 
being in force’ occurring in Clause 25 of 
the Scheme covers only an agreement or 
award or other instrument in force on the day 
when the Scheme was implemented. 


3. Mr. A. L. Somayaji, learned counsel 
appearing for the petitioners, drew my 
attention to the salient provisions of the Act 
with a view to impress upon me the fact that 
the Scheme has got statutory force and any 
agreement bargaining out of the statute can 
definitely be ignored and the party could 
insist for the benefits under the scheme being 
granted to him in spite of such agreement to 
the contrary. Section 16 (1) of the Act states 
that the Central Government if it is of 
opinion that for the more efficient carrying 
on of general insurance business it is neces- 
sary So to do, it may, by notification, frame 
one or more schemes providing for all or any 
of the matters set out in clauses (4) to (j) 
therein, Clause (g) refers to the rationalisa- 
tion and revision of pay scales and other 
terms and conditions of services of officers 
and other employees. Sub-section (4) of 
section 16 reads as follows : 


“If the rationalisation or revision of any 
pay scale or other terms and conditions of 
service under any scheme is not acceptable 
to any officer or other employee, the acquir- 
ing company may terminate his employment 
by giving him compensation equivalent to 
three months’ remuneration, unless the 
contract of service with such employee pro- 
vides for a shorter notice of termination." 


Sub-section (7) of section 16 of the Act is 
also relevant and it runs as follows ; 
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“The provisions of this section and of any 
scheme framed under it shall have effect 
notwithstanding anything to the contrary 
contained in any other law or any agree- 
ment, award or other instrument for the 
time being in force." 
Under section 17 of the Act, a copy of every 
Scheme and every amendment thereto framed 
under section 16 shall be laid, as soon 
as may be after it is made, before each House 
of Parliament. There is no dispute that the 
Scheme has come to be framed pursuant to 
powers conferred by clause (g) of sub-section 
(1) of section 16 of the Act and the formali- 
ties contemplated under section 17 of the Act 
have been satisfied. Practically, I find, the 
language of sub-section (7) of section 16 has 
been adopted in clause 25 of the Scheme 
except for the expression ‘any other law’. 
As such, the fact that the Scheme has got a 
statutory force cannot be a matter of any 
doubt. But what is sought to be put against 
the petitioners is that the agreement or award 
or other instrument referred to in clause 25 
of the Scheme would mean only an agreement 
or award or other instrument that was in 
force on the day when the Scheme was imple- 
mented and any agreement or award or other 
instrument which comes into existence subse- 
quent to the implementation of the Scheme 
even though contrary to the provisions of the 
Scheme will be perfectly in order and can be 
implemented. On behalf of respondents 2 
and 3 it is urged that the expressions ‘for the 
time being in force’ occurring in Clause 25 of 
the Scheme would connote only an agreement 
or award or other instrument that was in 
force on the day when the Scheme was imple- 
mented. Inmy view, this submission put 
forth on behalf of respondents 2 and 3 is 
fallacious. 


4. The Act has come to be enacted provid- 
ing for the acquisition and transfer of shares 
of Indian insurance companies and under- 
takings of other existing insurers in order to 
serve better the needs of the economy by 
securing the development of general insurance 
business in the best interests of the commu- 
nity and to ensure that the operation of the 
economic system does not result in the con- 
centration of wealth to the common detri- 
ment, for the regulation and control of such 
business and for matters connected therewith 
or incidental thereto. It is obvious that one 
of the intendments of the Act was to regulate 
and control the business of the insurance 
companies and matters connected therewith 
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or incidental thereto. Chapter V of the Act 
in which sections 16 and 17 are found, ‘deals 
with schemes for reorganisation of general 
insurance business. The Scheme has come 
to be framed pursuant to powers conferred 
under section 16 (1) (ж) of the Act. It has 
come to be framed to provide for the rationali- 
gation and revision of pay scales and other 


terms апа conditions of services of employees 
working in supervisory, clerical and subordi- 
nate’ positions under insurers. The provi- 
sions of the Act and the Scheme framed 
thereunder are self-contained and they form 
a Code by themselves. The intendment is 
obvious that the provisions of section 16 of 
the Act and the Scheme framed thereunder 
shall override any other law or any agreement 
or award or other instrument which runs con- 
trary to the provisions of the section and the 
Scheme, irrespective of the fact whether such 
law or agreement or award or other instru- 
inent is one Which was in force at the time of 
the coming into force of the Act and the 
implementation of the Scheme, or which came 
into existence subsequent to the Act and the 
Scheme. Otherwise, the very object of the 
Act and the Scheme will be defeated. 
It could not have been the intention of 
the Legislature when it enacted the Act, and 
thé ‘framers of thé Scheme when the Scheme 
was framed, to limit the overriding effect of 
the proyisions of the Act and the Scheme 
only to the law or agreement or award or 
other instrümient existing at the commence- 
ment of the Act or the implementation of the 
Scheme, because they must' have anticipated 
even at thé time of the passing of the Act 
and the framing of the Scheme that any other 
law or agreément or award of ‘other instru- 
ient made in future is likely to affect the 
provision’ of the Act and the Scheme framed 
thereunder. When I puta specific question 
{0 the learned counsel appearing for respon- 
dents 2 dnd 3 as to whether a subséquent 
agreement between the employee and the com- 
pany, abrogating all or any of the benefits 
conferréd on thé employee under the Scheme 
can be entered into after the Scheme and as 
tò whether such an agreement can be enforced 
in spite of the provisions of the Act and the 
Scheme, the learned counsel could not give 
an affirmative answer. 


5. The set of expressions ‘for the time being 
in force’ hasbeen thé subject-matter of con- 
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sideration in judicial precedents also. While 
construing similar expressions occurring in 
sub-section (4) of section 132 of the Madhya 
Pradesh Municipal Corporation Act XXIII of 
1956, a Division Bench of the Madhya Pradesh 
High Court (Indore Bench) in D. Kastur- 
chandji v. State, observed as follows: 


“That sub-section no doubt provides that 
the ‘imposition of any tax under this sec- 
tion shall be subject to the provisions of 
any other enactment for the time being in 
force’. The expression ‘any other enact- 
ment for the time being in force’ does not 
mean an enactment which was already in 
force at the time the corporation imposed a 
tax under section 132 (1) (a); but means 
any legislation enacted whether before or 
after imposition of the tax by the corpora- 
tion. The generalsense of the phrase 'for 
the time being’ is that of time indefinite, 
an indefinite state'of facts which will arise 
in future and which may vary from time to 
time. See Ellison v. Thomas? 


6. In Union of India v. Ramdas Oil Mills?, 
a Division Bench of the Patna High Court 
held that the set of expressions ‘for the time 
being in force' occurring in section 47 of the 
Arbitration Act, 1940 as also in section 19 (1) 
(g) of the Defence of India Act, 1939 refers 
to enactments existing at the time of the 
commencement of the Act as well as those 
made thereafter. It is worthwhile to note 
the meaning given to the set of expressions 
*time being' in Stroud's Judicial Dictionary, 
Fourth Edition, 1974, Volume 5, at page 2773, 
which runs as follows : 


Time Being.—(1) The phrase 'for the time 
being' may, according to its context, mean 
the time present, or denote a single period 
of time ; but its general sense is that of time 
indefinite, and refers to an indefinite state 
of facts which will arise in the future, and 
which may (and probably will) vary from 
time to time Ellison v. Thomas*, Coles v. 
Pack. See also Re Gunter’s Settlement 
Trusfs9." І 








А.І В. 1967 М.Р. 268. 
(1862) 311.7 Ch. 867. 
А.І В. 1968 Patna 352. 
31 L. J. Ch. 867: 32 L. J, Ch. 32, 
L.R. 5 C. P. 65. 

Ch. 502, 
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7. Similar views have been taken with 
reference to the same set of expressions 
occurring in section 19 (1) (g) of the Defence 
of India Act, 1939, in Dinshaw v. С. B. 
Badkas', as well as in State v. Nandalal 
Реу?. 


3. In view of the above position іп law, it is 
not possible to countenance and uphold the 
contention of respondents 2 and 3 that clause 
25 of the Scheme could have reference only 
toanagreement which was in force at the 
time when the Scheme was implemented and 
not to any subsequent agreement. [he first 
respondent committed inan error in law when 
he accepted such a construction of clause 25 
of the Scheme. Clause 25 will override 
any agreement or award or other instrument, 
whether it wasin force at the time when the 
scheme was implemented or it came into 
existence after the implementation of the 
Scheme. 


9. Mr. A. R. Ramanathan, learned counsel 
appearing for respondents 2 and 3, would 
submit that travelling allowance, etc., would 
be payable only in case transfers are effected 
by the company due to business exigencies 
and of their own accord and not in a case 
where such transfers are effected at the 
specific request of the employees. It must 
straightway be pointed out that such a conten- 
tion was not put forth before the first respon- 
dent. On the other hand, the first respondent 
points out that it was conceded that the pro- 
visions of the Scheme do not lay down or 
contemplate any distinction between the 
transfers on administrative grounds and the 
transfers at the request of the employees. On 
a reading of all the relevant clauses of the 
the Scheme, Iam not able to spell out any 
bar with reference to payment of travelling 
allowance, etc., in a case where transfers are 
effected at the request of the employees. 
Hence, I am not able to appreciate and accept 
this submission of the learned counsel appear- 
ing for respondents 2 and 3. 


19. Inthe circumstances, I am compelled 
to interfere in writ proceedings. Accordingly 
these writ petitions are allowed and the order 
of the first respondent, dismissing the claim 
petition, is quashed. In view of the fact that 
the monetary benefits have already been 
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computed by the first respondent, the claim 
petition will stand ordered as per the com- 
putation done by the first respondent. There 
willbe no order as to costs in these writ 
petitions. 


$. J. Petitions allowed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT :—Ё. Ramaswami, J. 


Chandrakwumari Appellant? 


y. 


T. N. Agasthiappanainar Respondent. 
Settlement—Suit for  declaration—Plaintiff 
claiming title under a deed of settlement dated 
10th December, 1942—Settlor reserving life 
interest thereunder —Third defendant claim- 
ing title to the very same property under 
adeed dated 7th July, 1966—Settlor not 
competent to convey any titleunder the latter 
documen t—E ffect. 


The plaintiff filed a suit for declaration 
claiming title to the suit property under a 
settlement deed dated 10th December, 1942, 
executed bythe 4th defendant. The 3rd defen- 
dant claimed title to the very same property 
under a deed dated 7th July, 1966 executed 
by the 4th defendant. Under the document 
dated 10th December, 1942, the 4th defendant 
had reserved a life interest in herself. The 
3rd defendant contended that the document 
dated 10th December, 1942 was more in the 
nature of a will and that the later document 
dated 7th July, 1966 superseded the earlier 
document. 


Held: Ithas been repeatedly held that а 
reservation of life estate by the settlor does 
not render the instrument any the lessa 
settlement. This isa case where there 15а 
present disposition of the property in favour 
of the plaintiff with a reservation of life 
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interest in the settlor. In other words, it was a 
case of present settlement, but the right to 
possession and enjoyment were postponed to 
a future date namely, till the death of the 
settlor. Sucha reservation or postponement 
of the right to possession and enjoyment of 
the property cannot in any way affect the 
nature of the document or the present settle- 
ment and transfer of the property itself in 
navour of the settlee. There can be no doubt- 
that the subsequent deed dated 7th 
November, 1966 did not have any effect as the 
settlement already effected could not have 
been revoked by the settlor. [Para. 3.] 


Case referred to : 


Rajammal v. Authiammal, (1910) I. L. R. 33 
Mad. 304 : 20 M. L. J. 519 


Appeal against the decree of the District 
Court Chingleput dated 31st August, 1976 and 
passed in Appeal Suit No. 13 of 1971 prefer- 
red against the decree of the Court of Sub- 
ordinate Judge of Kancheepuram in Original 
Suit No. 59 of 1969. 


K. N. Balasubramanian and T. Dhanja Kumar, 
fer Appellant. 


P. Venkataraman and V. Venkataswamy, for 
Respondant. 


The Court delivered the following 


JUDGMENT.—The third defendant is the 
appellant. The suit was filed by the Ist 
respondent-plaintiff for a declaration of his 
title to the suit property and for recovery of 
possession. The plaintiff claims title to the 
suit property under a deed dated 10th 
December, 1942, executed by the 4th defen- 
dant. The 3rd defendant-appellant on the 
other hand claims title to the very same pro- 
perty on the basis of another deed dated 7th 
July, 1966 executed by the same 4th defendant 
in favour of the 3rd defendant and her 
husband. The real question, therefore, for 
consideration is whether the deed dated 10th 
December, 1942 executed in favour of the 
plaintiff conveyed any present interest in the 
property so that she would have had no right 
of disposing the same subsequently under the 
deed dated 7th July, 1966. The deed dated 
10th December, 1942 is styled as a settlement 
deed. After setting out the ownership of the 
property, the 4th defendant had stated in the 
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document that since she is not in a position 
to manage the properly for living and with a 
view to make a provision out of love and 


affection to the  settlee, who is her 
brother's son, she has executed the 
document. The document further recited 


that she had transferred and given posses- 
sion of the property tothe settlee. How- 
ever, the document further stated that she is 
entitled to live in the house and that from the 
income from the property, the settlee shall. 
maintain himself and the settlor. There was 
also a prohibition of alienation of the pro- 
perty by the settlee during her lifetime and 
that after her lifetime, the settlee is entitled 
toenjoy the property absolutely with all 
powers;of alienation. 


2. The learned counsel for the appellant con- 
tended that the document, though styled asa 
settlement, is in the nature of a will the dis- 
positton under which is to take effect on the 
death of the executant and that, therefore, tho 
latter document executed in her favour on 7th 
July, 1966 is valid and it superseded the earlier 
document dated 10th December, 1942. On 
the other hand, the learned counsel for the 
plaintiff-respondent contended that there is a 
present disposition of the property in favour 
of the settlee, though the settlor had retained 
to reside in the property and to enjoy the 
income therefrom. 


3. The settlor was a party to the suit and she 
died only pending the suit. In the written 
statement filed by her she had stated: 


“In about 1942, this defendant having 
become old, she out of natural love and 
affection and with a view to provide her 
brother’s son, the plaintiff herein, who had 
been maintaining and helping her all along 
executed a registered settlement deed in his 
favour on loth December, 1942 giving to 
him the suit property and an extent of 
0.31 cents in  Karanthai village, with 
а condition that he while enjoying the pro- 
perties ought not to alienate the same 
during her lifetime but that he should 
from out of the income therefrom maintain 
her and after her death take the same 
absolutely. In pursuance of the said 
settlement deed, the plaintiff while accept- 
ingthe condition and taking possession 
of the suit property and himself 
living in a portion of the same 
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was letting ош the rest to tenants, collect- 
ing the rents and maintain her as per the 
terms of the deed." 


Inher evidence as D. W. 1 ће 4th defen- 
dant stated that the house is in the possession 
of the plaintiff and that she executed the 
settlement deed in favour of the plaintiff only 
in respect of the lands and not in respect of 
the house. However, in cross-examination 
She stated that she gave the house and the 
lands to the plaintiff. She further stated that 
she was collecting the rent and enjoying the 
income from the property and even on some 
occasions when the plaintiff collected the 
rents, he had made them over to her. The 
recitals in the deed dated 10th December, 
1942 and the written statement and the oral 
evidence of the 4th defendant clearly show 
that there was a present disposition 
of the property in favour of the 
plaintiff on the execution. of the document. 
However, a right of residence and a right to 
enjoy the income therefrom was reserved by 
the settlor in her favour. It has been repea- 
tedly held by this Court and the other High 
Courts that a reservation of life estate by the 
settlemen£ does not render the instrument less 
a settlement-vide Rajammal v. Authiammal!. 
This is a case where there is a present disposi- 
tion of the property in favour of the plaintiff 
with a reservation of life interest in the 
settlor. In other words, it is a case of present 
settlement, but the right to possession and 
enjoyment were postponed to a futur date 
namely, till the death of the settlor. Sucha 
reservation or postponement of the right to 
possession and enjoyment of the property 
cannot in any way affect the nature of the 
document or the present settlement and trans- 
fer of the property itself in favour of the 
settlee. Once we reach this conclusion, there 
can be no doubt that the subsequent deed 
dated 7th July, 1966 did not have any effect 
as the settlement already effected could not 
have been revoked by the settlor, and, there- 
fore, there was no title remaining in her 
which she could have conveyed to the appel- 
lant or her husband under the later deed. 
Even the life interest which she had reserved 
in herself could not be reserved to the 3rd 
defendant.as pending the suit the 4th defen- 
dant had died. In the result, therefore, the 
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second appeal is liable to be dismissed and it 
is accordingly dismissed. But, there will be 
noorder as to costs. 


S. J. ———— Appeal dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—S. Suryamur thy, J. 


The Commissioner, H. В. and С. E. 
(Administration) Department, Madras 


Appellant* 


y. 


Karuppanna Theva 
Responden ts 


Kacherichamy alias 
and others 


(А) Tamil Nadu Hindu Religious and Charit- 
able Endowments Act (X XII of 1959), section 
70— Civil Procedure Code (V of 1908), section 
80—Suit to set aside order passed by Deputy 
Commissioner and Commissioner, Н. К. ё 
C. E.—Section 70 of Act XXII of 1959 con- 
fers statutory right to file a suit against order 
passed by Deputy Commissioner—No notice 
under section 80, Civil Procedure Code neces- 
sary. 


(B) Limttation Act (XXXVI of 1963), section 
15 (1) inapplicable. 


Section 15 (1) of the Limitation Act would 
apply only to a case where the law requires 
a notice to be given to the defendant or 
defendants. If a notice under section 
80, Civil Procedure Code is not 
necessary the plaintiffs cannot rely on section 
15 (2) of the Limitation Act [Para. 15.] 


Section 70 of Tamil Nadu Act (XXII of 1959) 
confers а statutory right on the plaintiff to 
institute a suit against the order passed by 
the Commissioner under sub-section (1) or 
sub-section (2) of section 69 and relating to 
any ofthe matters specified in section 63, 
section 64 or section 67, or under section 63, 
section 64 or section 67 read with sub-sec- 
tion (1) (а), (2) or 4 (a) of section 22 or under 
section 15, within 90 days from the date of 
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receipt of the order of the Commissioner. For 
enforcing this statutory right, no notice under 
section 80, Civil Procedure Code is necessary. 

[Para. 16] 


Cases Referred to :— 


Chinna Kandar v. Commr. Н. R. & C. E, 
Madras, 1. L. К. (1980) 2 Mad 213; Santhana- 
gopala Chettiar v. Seetharama Chettiar, 
(1968) 2 M.L J. 4l; Santhanagopala v. 
Seetharama, 87 L. W. 182: I. L. R. (1974) 3 
Mad. 222 ; State of Maharashtra v. Chandra- 
kant, (1977) 1 S. C. J. 394 : (1977) 1 S. C. R. 
993: A. IL. R. 1977 S. C. 148 ; Lakshmana 
Shah v. Соттғ. H.R.& C. E. Madras, 
(1971) 2 M. L. J. 495 : 94 L. W. 828: I. L. R. 
(1971) 3 Mad 704; Bhagchand Dagadusa v. 
Secyof State for India in Council, 54 I. A. 338. 


Appeal against the decree of the Sub-Court, 
Sivaganga, dated 3rd January, 1977 in O. S. 
No. 37 of 1975. 


The Government Pleader, for Appellant. 
T. Vadivel, for Respondents. 


The Court delivered the following 


JuDGMENT:—This is an appeal against the 
judgment of the learned Subordinate Judge 
of Sivaganga, who decreed О. S. No. 37 of 
1975 filed by the respondents for setting aside 
the order passed by the Deputy Commis- 
sioner, Hindu Religious and Charitable 
Endowments, Madurai, dated 8th July, 1972 
in O. S. Nos. 16 of 1968 (M. D. U.) and 68 
of 1968 (M. D. U.) and confirmed by the 
Commissioner, Hindu Religious and Charit- 
able Endowments (Administration) Depart- 
ment, Madras, dated 2nd November, 1974 in 
Ap. No. 51 and 52 of 1974, on his file after 
declaríng that the A Schedule property is not 
a religious institution and that the B Schedule 
properties are not religious endowments. The 
property described in Schedule A, according 
to the plaintiff, is a vacant site with a peetam 
situate south of Satyamoorthi Road, Aruppu- 
kottai town. The properties described in 
schedule B are buildings bearing several door 
numbers. Palanikumar alias Sakkarai Thevar 
апа Durairaj Thevar, who are the paternal 
uncle's sons of plaintiffs 1 to 3 filed O. S. No. 
16 of 1968 before the Deputy Commissioner 
(Judicial) Hindu Religious and Charitable 
Endowment, (Administration) Department, 
Madras, under section 63 (a) of the Tamil 


THE MADRAS LAW JOURNAL REPORTS 


. {1981 


Nadu Hindu Religious and Charitable Endow- 
ments Act (XXII of 1959) (to be referred 
to here after as the Act) to declare that 
Sri Muthalamman temple in Aruppukottai 
(now described in Schedule A annexed to the 
plaint) is a temple as defined under the Act. 
They also filed O. S. No. 62 of 1938 under 
section 63 (c) of the Act for a declaratiun that 
the suitschedule properties (now described in 
Schedule B annexed to the plaint) are the pro- 
perties endowed to Sri Muthalamman temple. 
They contended that the suit schedule pro- 
perties were purchased by Karuthiah Thevar 
on 21st May, 1910 for the benefit of the 
temple and that after his death, respondents 1 
to5in the proceedings before the Commis- 
sioner (who are the plaintiffs in the suit) have 
been receiving the income and mis-appropriat- 
ing the same. The Deputy Commissioner 
declared that the suit institution is a religious 
institution as defined under the Tamil Nadu 
Act XXII of 1959 and that the ruit schedule 
properties are religious endowments. Against 
this order of the Deputy Commissioner, 
appeals were preferred before the Commis- 
sioner, Hindu Religious Endowments 
(Administration), Madras. By an order, dated 
2nd November, 1974, the Commissioner dis- 
missed the appeals and confirmed the order 
of the Deputy Commissioner. A copy of the 
order of the Commissioner was received by 
the plaintiffs on 20th February, 1975. There- 
after, notice under section 80, Civil Procedure 
Code, was issued and this suit was filed on 
23rd June, 1975, for the aforesaid reliefs 
against the Commissioner, Hindu Religious 
and Charitable Endowments (Administration), 
Department, contending that the suit temple 
is a private property, that the B Schedule pro- 
perties are not religious endowments and, 
that, therefore, the orders passed in Ap. 
Nos. 51 and 52 of 1974 by the Commissioner 
are liable to be set aside. 


2. The defendant contended that the institu- 
tion is a religious institution, that B Schedule 
properties are religious endowments and that, 
in any event, the suit is barred by limitation. 


3. The learned Subordinate Judge framed the 
following issues— 


1. Whether the suit temple is a private pro- 
perty? 


2. Whether the B schedule properties are 
not religious endowments? 


ii COMMISSIONER, Н, Rv AND C. E. X. 
3. Whether the orders passed in App. Nos. 51 
and 52 of 1974 bý the Commissioner, H. R. 
and C. E., Madras are liable to be set aside? 


4. Whether the suit is not maintainable? 
5. Whether the suit is barred by limitation? 


6. To what relief, if any, are the plaintiffs 
entitled? 


After the documents were filed and marked 
and oral evidence was recorded and arguments 
were heard and the case closed, while deliver- 
ing the judgment, the learned Subordinate 
Judge, without any notice to either party, and 
without applying his mind to the question of 
limitation raised by the defendant, deleted 
issue No. 5 regarding the bar of limitation 
and recast the issues as follows: 


1. Whether A schedule property is a private 
religious institution or public religious institu- 
tion? 


2. Whether B schedule properties are the 
private properties of the plaintiffs or endow- 
ments to А schedule property? 


3. Whether the suit is not maintainable? 


Clubbing all the three issues otensibly recast 
by him, the learned Subordinate Judge came 
to the conclusion that the A schedule property 
isa private religious institution, that the B 
schedule properties are the private properties 
ofthe plaintiffs, and not endowments to A 


schedule property, and that the suit is 
maintainable. He, therefore, decreed the suit 
with costs. 


4. The points that arise for determination 
in this appeal are : 


1. Whether the order of the Deputy Com- 
missioner as confirmed by the Commissioner 
in appeal is liable to be set aside? 


2. Whether the suit is barred by limitation? 


5. Point No. 1: It is seen from Exhibit B-1 
dated 17th October, 1967, an extract from the 
tax register, that the property comprised in 
door No. 334, which is the А schedule pro- 
perty, is Muthalamman temple and that it was 
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exempted from payment of tax. Under sec- 
tion 83 (1) (ay of the Tamil Nadu District 
Municipalities Act (V of 1920) places set 
apart for public worship and either actually 
so used or used for no other purpose are 
exempted from property tax. Such an exemp- 
tion is granted after due enquiry by the 
authority concerned under the Tamil Nadu 
District Municipalities Act. Official acts are 
presumed to be duly performed, and suchan 
enquiry, therefore, may be deemed to have 
been conducted and thereafter the A schedule 
property exempted from payment of tax. 
Karuthiah Thevar, the father of plaintiffs 1 to 
3 and paternal grandfather of plaintiffs 4 and 
5, who was then the trustee, has acquiesced in 
this declaration of the suit temple as a public 
temple for the purpose of exempting it from 
assessment to tax. I would go further and 
say that he took advantage of this exemption 
and after him, the plaintiffs also have 
acquiesced in such a declaration by the 
Municipality and have also taken advantage 
of the exemption granted till after the institu- 
tion of the suit. It is seen from Exhibit B-2, 
an extract from the Ground-rent Register, that 
S. No. 334 in which the suit temple is situate, 
was described as  Rakkayee  Thirukkan 
Temple, represented by its trustee Karuthiah 
Thevar, son of Palanikumar Thevar. 


6. The contention of the plaintiffs in this 
suit is that: 


“The property described in A schedule is a 
place of worship belonging exclusively to 
and in the effective possession of the plain- 
tiffs herein. Members of the public have 
no right of worship as of right therein. 
There has never been any deity installed in 
the said space nor has there been any daily 
pooja performed through any poosari or 
otherwise." 


There is no averment in the plaint asto when 
the temple came into existence or who con- 
structed it or who was in enjoyment before 
Karuthiah Thevar. While deposing as P. W, 
1, the third plaintiff; has also not stated 
who built the temple or what is called peetam 
and who has been in enjoyment before 
Karuthiah Thevar. 


7. 115 seen from Exhibit A-6, а copy of the 
judgment in O. S. No. 408 of 1920 on the file 
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of the District Munsif Court, Manamadurai, 
in which Karuthiah Thevar, the father of 
plaintiffs 1 to 3, was the first defendant, that 
the plaintiffs therein contended that the site 
and the Mantapam, which were the subject- 
matter of that suit and which are admittedly 
the A schedule property now, belong in 
common to them and the defendants in that 
suit, and that originally the whole site 
belonged to Karuppana Thevar and was given 
by him to his daughter Rakkayee, who built 
the Thirukkan Mantapam thereon. It was 
further alleged that Rakkayee kept the site and 
the Mantapam incommon for her family and 
for the members of her father’s family and 
during the festivals of Valavandamman, 
Mariyamman etc., conducted Thirukkan 
Mandagappadi and that the management of 
the Mandagappadi was with her father 
Karuppan Thevar. Karuppiah Thevar, the 
father of plaintiffs 1 to 3 herein contended 
that plaintiffs 1 to 6 in that suit were not his 
pangalis or the pangalis of defendants 2 to 6 
in that suit, that the plaint properties belonged 
to one Palaniyandi Thevar and that after 
Palaniyandi Thevar, his wife Rakkayee and 
her son Soora Sanga Thevar enjoyed the 
same. Before the Deputy Commissioner, 
Hindu Religious and Charitable Endowments 
Department, in O. A. No. 16 of 1968, the plain- 
tiffs herein as respondents have contended 
that in the A schedule property, there is only 
a platform called Peetam and it was only 
called Rakkayee Matam or Muthalamman 
Temple. This case of the plaintiffs is 
undoubtedly false, as would be seen from the 
following facts: The suit temple could not 
have been constructed by and belonged to any 
of the forefathers of the plaintiffs, because it 
was not the subject-matter. of any partition 
among their forefathers. The plaintiffs as well 
as the aforesaid Sakkari Thevar, who was 
examined as D. W. 2, and Durairaj, the 
other applicant before the Deputy Commis- 
sioner, are descendants of one Palaniyandi 
Thevar. Rakkayee was the wife of Palani- 
yandi Thevar. Soora Sangu Thevar was the 
son of  Karuppanna Thevar. Palaniyandi 
Thevar and Ramu Thevar were the sons of 
Soora Sangu Thevar. Palanikumar and Soora 
Sangu were the sons of Ramu Thevar. 
Karuthiah Thevar, Ponnaiah alias Palaniyandi 
and Kuttaiyan alias Karuppana Thevar were 
the sons of Palanikumar, son of Ramu Thevar. 
Plaintiffs 1 to 3 are the sons of Karuthiah 
Thevar and plaintiffs 4 and 5 are the sons of 
Subbiah Thevar, the predeceased son of 


THE MADRAS LAW JOURNAL REPORTS 


[1981 


Karuthiah Thevar.  Palanikumar alias 
Sakkarai Thevar and Durairaj are the sons of 
Ponniah alias Palaniandi, brother of Karuthiah 
Thevar. Itis not the case of the plaintiffs 
either in the plaint or in the evidence of P. W. 
lthat their collaterals have had a hand in 
the management or even a right of worship in 
this temple and that any arrangement had 
been made or any custom is in existence for 
the election or selection of a manager or trustee 
from among the members of the various 
branches descending from the first Palaniandi 
Thevar and his wife Rakkayee. If the temple 
was founded by any of the ancestors of the 
plaintiffs the descendants of Palaniandi 
Thevar should have the right to manage the 
temple or offer worship therein or some 
arrangement should have been made for the 
choice of the trustee or manager from among 
the members of the various branches who are 
the descendants of the common ancestor 
Palaniandi Thevar. In the absence of any 
evidence or even an averment that there was 
such an arrangement among the collaterals, 
viz., an arrangement to select or elect a 
trustee, the case of the plaintiffs that this is a 
private place intended for the worship of the 
members of the family of the plaintifis alone 
stands discredited. 


8. Itis also not alleged that the suit temple 
was the subject-matter of any partition among 
the descendants of the aforesaid Palaniandi 
Thevar and that in any such partition, the 
branch of Karuthiah Thevar became entitled 
to exclusively worship in the temple and 
manage the same There is nota scrap of 
paper by or under which the suit temple has 
been dealt with in any partition among the 
members of the various branches or in any 
other manner by the members of the families 
claiming descent from Palaniandi Thevar and 
Rakkayee. 


9. However, there is no doubt about the 
fact that this temple has been in existence 
from time immemorial. The earliest documents 
in which there is reference to this temple is 
Exhibit B-7, a registration copy of the sale 
deed executed by Alagappa Chettiar in favour 
of Ramaswami Naicker on 8th October, 1885. 
In that document, the suit A schedule pro- 
perty which is the northern boundary of the 
property conveyed thereunder, is referred to 
as ‘Muthalamman Koil’. Similarly, in 
Exhibit A-5, an agreement executed by Chinna 
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Ghithan Chettiar in favour of Rama- 
swami Naicker in respect of the 
property west of the А schedule 


temple, оп 21st September, 1904, the A 
schedule temple is referred to as ‘Mariamman 
peetam'. In Exhibit А-1, dated 21st May, 
1919, which is а registration of copy ofthe 
Sale deed executed by Ramaswami Naicker in 
favour of Karuthiah Thevar, the father of 
plaintiffs 1 to 3, the suit temple is referred to 
asthe eastern boundary and described as 
‘Muthalamman Temple’. Exhibit А-3 is the 
certified copy of the decree, dated 10th 
November, 1913, passed in O. S. No. 1417 of 
1911 on the file of the District Munsif Court, 
Sattur, in which the properties comprised 
therein have been described as east of the 
Muthalamman temple and the common 
wall as well as west of Muthalamman 
temple. In Exhibit A-4, dated 28th 
February, 1911, aregistration copy of the 
usufructuary mortgage deed executed by 
Karuthiah Thevar, father of plaintiffs 1 to 3, 
infavour of Sankaralingam Chettiar, the 
suit temple is referred to as eastern boundary 
of the property mortgaged and described as 
Muthalamman temple. Therefore, there is 
no doubt about the fact that this temple has 
been in existence from before 1877. If it was 
constructed by or belonged to Palaniandi 
Thevar or Rakkyee or their son Soora Sangu 
Thevar or any of his descendants, they should 
have dealt with the same as owners. That 
has not been done. 


10. The evidence of Р. W. 1 in support of 
his case that members of the public did not 
offer worship therein as a matter of right and 
that the temple has been in the exclusive 
possession and enjoyment of the members of 
his family is that of an interested witness. As 
already observed, the contention that the 
members of his family are in exclusive enjoy- 
ment stands discredited by the absence of even 
a mere averment in the plaint as to the 
manner in which the person who is entitled to 
manage the suit temple is selected or elected 
by the descendants of Palaniandi Thevar and 
Rakkayee. The evidence of P. №. 1 is not 
only that of an interested witness, but is 
inherently improbable. He is not able to say 
when the Peetam came into existence or who 
dealt with it. 


11. P.W. 2, who has been examined to 
corroborate the evidence of P. №. 1 is a шап 
of straw. I may say that P. Ws. 2 to 5, 
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who have been examined to corroborate the 
evidence of P. W. 1 to prove that the suit 
temple is à private temple, are not even com- 
petent witnesses to speak about the manage- 
ment of the temple for the last 40 or 50 years 
and that their evidence is artificial and appears 
to have been tutored. 


12. As against this, there is no reason to 
disbelieve the evidence of D. Ws. 1 to 4, 
as their evidence is consistent with the 
indisputable facts of the case. The temple is 
situate in a public place adjacent to 
Satyamurthi Street. According to D. W. 
1 Karuthiah Thevar was only looking 
after the affairs of the temple. D. W. 2 
Sakkarai Thevar is one of the descendants of 
Palaniandi Thevar aforeasid and isa person 
entitled to worship in the temple as such a 
descendant. The plaintiffs have not conceded 
the right of any of their pangalis to worship 
in the temple. D. W. 2 proves that 
members ofthe public offer worship in the 
temple as a matter of right and that there was 
also a cash box. D. W. 5 who is Divi- 
sional Inspector of the H. R. and C.E. 
Department, had visited this temple on several 
occasions and had seen the Peetam around 
which a cloth had been tied. He learnt that 
the temple had a local reputation. He proves 
that even. the B schedule properties were 
entered as the properties of the Thirukkan 
Madathukkadai trustee, as per Exhibit B-1. 
D. W.4 proves that there was formerly an 
icon ofa Goddess installed in the temple 
which seems to have been removed sub- 
sequently either by the plaintiffs or by 
Karuthiah Thevar in order to support their 
case that itis not a temple. D. W. 4 proves 
that members of all communities worship in 
the temple as a matter of rightand that 
merchants “used to commence writing new 
accounts after offering worship in the temple. 
accepting the evidence of P. Ws. 
lto 4, I find that the temple described as 
the A schedule property by the plaintiffs is a 
public temple. The evidence of D. Ws. 1 
to 4 is supported by the probabilities 
discussed above. 


13. However, there is no documentary 
evidence to prove that the B schedule pro- 
perties were dedicated to the suit temple at 
any time, though they might have been 
purchased with the intention of utilising the 
income therefrom for the performance of the 
oojas and the maintenance of the temple. 
The transaction in respect of the В schedule 
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properties have been entered into by 
Karuthiah Thevar, and subsequently by some 
of the plaintiffs in their own names and 
adversely to the suit temple. Except Exhibit 


B-1, which Shows that the B schedule 
properties were registered as the properties 
Thirukkan Nadathukkadai ^ represented 


by its trustees, there is nothing to show that 
the B schedule properties were endowed to 
the suit temple, and therefore, this conclusion 
of the learned Subordinate Judge is correct 
and has to be confirmed. 


14. Point No.2: However, this appeal has 
to be allowed and the suit has to be dismissed 
on the question of limitation. The plaintiffs 
received a copy of the order of the defendant 
on 20th February, 1975. The plaintiffs are 
entitled to file a suit under section 70 (1) of 
the Act to set aside the order passed by the 
Commissioner within 90 days from the date 
of receipt of the order of the Commissioner 
by them. They have instituted this suit under 
section 70 of the Act only on 23rd June, 1975. 
The learned counsel for the respondents con- 
tends that a notice under section 80, Civil Pro- 
cedure Code, was issued on 22nd April, 1975 
and was served on the Commissioner оп 23rd 
April, 1975, that a period of two months had 
to expire after the issue of notice under sec- 
tion 80, Civil Procedure Code, that this period 
of two months also has to be excluded in 
computing the period of limitation within 
which the suit should be filed, that thus com- 
puted the suit should be filed on 23rd July, 
1975, and that this suit having been filed on 
23rd June, 1975 is in time. 


15. Section 15 (2) of the Limitation Act lays 
down that— 


*In computing for any suit of which notice 
has been given, or for which the previous 
consent or sanction of the Government or 
any other authority is required, in accord- 
ance with the requirements of any law for 
the time being in force, the period of such 
notice or, as the case may be, the time 
required for obtaining such consent or 
sanction shall be excluded.”. 


It is on this provision of the Limitation Act 
that the learned counsel for the respondents 
now relies in support of his con- 
tention that the suit is in time. Sub- 
section (1) of section 15 of the Limi- 
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tation Act would apply only to a сазе 
where the law requires a notice to be given to 
the defendant or defendants. If a notice under 
section 80, Civil Procedure Code, is not 
necessary the plaintiffs cannot rely on section 
15 (2) of the Limitation Act. 


16. Section 70 of the Act confers a statutory 
right on the plaintiffs to institute a suit 
against the order passed by the Commissioner, 
under sub-section (1) or sub-section (2) of 
section 69 and relating to any of the matters 
specified in section 63, section 64 or section 
67; or section 67 read with sub-section (1) 
(a), (2) or (4) (a) of section 22 or under sec- 
tion 65, within 90 days from the date of 
receipt of the order of the Commissioner. For 
enforcing this statutory right, no notice under 


Section 80, Civil Procedure Code, is 
necessary. 
17, In Chinna Kandar v. Commissioner, Н. 


R.and C. E. Madras! Sethuraman J., has 
held that the absence of a notice under sec- 
tion 80, Civil Procedure Code, is not fatal to 
the maintainability of a suit under section 70 
of the Act. The learned Judge has observed 
that— 


“Tt may be seen that section 70 itself does 
not provide for any notice preceding the 
suit. I considered this question in 
P. Kaliyana Sundaram and others v. Com- 
missioner, H. R. and C. E. (Administration), 
Madras and others?, and after discuss- 
ing the cases cited it was held that the non- 
issue of notice under section 80, Civil Pro- 
cedure Code, was not fatal to the maintain- 
ability of the suit. In coming to this con- 
clusion, a decision of a Bench of this Court 
in Lakshmanan v. Commissioner, Н. К. and 
C. ЕЗ, was followed. In that case there 
was an application under section 57 (b) of 
Madras Act XVI of 1951. The Deputy 
Commissioner held that the office of the 
trustee of the suit temple was not hereditary 
and thatthe appellants in that case were 
not hereditary trustees. They, thereafter, 
filed an appeal to the Commissioner, but 
without success. They then filed a suit in 
the City Civil Court, Madras, for cancelling 
the order of the Commissioner and for being 


. LL. В. (1980) 2 Mad. 213. 
X App. A 207 of 1974 dated 29th January 1978 
3. (1971)2 M. L. J. 495: 94 L. W. 828 : (1971) 
I. L. R. 3 Mad. 704. 
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recognised as hereditary trustees of the 
temple. The suit was dismissed on the 
ground that no notice under section 80, Civil 
Procedure Code, had been given prior to the 
institution of the suit. When the matter came 
before Sadasivam and V. Ramaswami, JJ., 
they pointed out that: “No notice under 
section 80, Civil Procedure Code, is required 
in respect of a statutory suit to set aside or 
cancel the order of the Commissioner under 
the provisions of the Act." 


The learned Judge has considered the ratio in 
Santhanagopala Chettiar v.  Seetharama 
Chettiar!, Santhanagopala v. Seetharama? and 
State of Maharashtra v. Chanderkant?. 


18. Nevertheless, the learned counsel for the 
respondents relies on the same decision for 
his contention that a notice under section 80 
Civil Procedure Code, is necessary and that 
therefore, the plaintiffs are entitled to claim 
the benefits of section 15 (2) of the Limita- 
tion Act. 


19. In Lakshmana Sahv. Commissioner for 
Hindu Religious and Charitable Endowments 
Madras‘, Sadasivam, J., speaking for the 
Bench, has observed that— 


“Even assuming that such a statutory suit 
could be combined with a suit in which the 
applicability of the Act to the suit temple 
is challenged, the requirements of the valid 
institution of the later suit should be 
complied with.” 


In relying on this statement of the learned 
Judge, the learned counsel for the respondents 
has completely ignored the earlier observation 
of the learned Judge in the same case that— 


“No notice under section 80, Civil Pro- 
cedure Code, is required in respect of a 
statutory suit to set aside or cancel the 
order of the Commissioner under the pro- 
visions of the Act’’. 


Tn that case, the appellants filed an applica- 
tion under section 57 (b) of the Madras Hindu 








(1968) 2 м.т. 1. 41. 

‚ W. 182: I. L. R. (1974) 3 Mad. 222, 
(1977)1 S. C. J. 399: A. I. R 1977 S. C. 148. 
1971) 2M. L. J.404: 884 L, W. 28 : (1971) 
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Religious and Charitable Endowments Act 
XIX of 1951, before the Deputy Commissioner 
claiming to be the hereditary trustees of 
Sri. Balasubramaniaswami Temple, Narayana- 
naicken Street, Komaleswaranpet, Madras-2. 
The Deputy Commissioner held that the 
office of the trustee of the suit temple is not 
hereditary and that the appellants are not 
hereditary trustees. The appeal preferred by 
the appellants to the Commissioner for Hindu 
Religious and Charitable Endowments, 
Madras, was dismissed, and the Commis- 
sioner also made an observation that the Area 
Committee would select trustees from the 
members of the Somavamsam Bhuja Kshatria 
Kulam. Thereafter, the suit was filed in the 
City Civil Court, Madras, not only for setting 
aside or cancelling the order of the Com- 
missioner, butalso to rccognise their claim to 
the hereditary trusteeship of the suit temple 
to declare that they and other members of the 
Somavamsam Bhuja Kshatria Kulam or caste 
as a religious denomination exclusively own 
and conduct the affairs of the temple through 
their representatives and for an injunction 
restraining the Commissioner for Hindu 
Religious and Charitable Endowments, 
Madras, from enforcing the provisions of the 
Madras Act XXII of 1959. inclusive of the 
provisions relating to the appointment of 
trustees so as to interfere with the rights of 
the said religious denomination. Thus, it 
would be seen that it was a mere statutory suit 
forsetting aside the order of the Commis- 
sioner, but reliefs which are beyond the scope 
of a suit under section 70 of the Act were also 
sought, and, therefore, the learned Judge held 
that even if a statutory suit could be combined 
with a suit in which the applicability of the 
Act to the suit temple is challenged, th, 
requirements of a valid institution of the latte 

suit should be complied with. In other words; 


а пс... {under section 80, Civil Procedure 
Code, respect of the latter suit is 
manda , 


20. The learned counsel for the respondents 
again relies on a decision of Ismail, J. (as he 
then was), in Santhanagopala Chettiar v. 
Seefharama Chettiar!, wherein it has been 
held that the Commissioner, while functioning 
under the provisions of the Act, functions 
only as a public officer or Government 
servant and as such the provision contained 





———— ———Ó 
1. (1968)2 M, L. J. 41. 


382 


in section 80, Civil Procedure Code, will apply 


to him. However, the facts of that case are 
totally different from the facts of the instant 
case. That appeal was from a judgment of 
the learned Subordinate Judge, Kumbakonam, 
reversing the judgment of the learned District 
Munsif, Kumbakonam in О. S. No. 359 of 1963 
instituted fora declaration that Sri. Raja- 
gopalaswami temple set out in schedule А and 
its properties set out in schedules В and C 
exclusively belonged to Pattusaluvar com- 
munity, residents of Solamaligai village, for 
a direction to defendants 1 to 3 to put the 
plaintiffs in possession of the same and for 
a direction to defendants 1 and 2 to render a 
true and proper account of their management 
as trustees of the suit temple from the date of 
their appointment, The basis of that suit 
was the claim that the temple belonged to the 
members of the  Pattusaluvar community 
exclusively, that they alone owned the temple 
and were worshipping the deities of the 
temple, that it was a private temple which 
belonged to the community residents of the 
village and nobody else had any right of 
worship or in the properties acquired for the 
said temple and that the Pattusaluvar com- 
munity people were the hereditary adheenakar- 
thas of the said temple nominated as such by 
the members of the community. Defendants 
1 to 3 in that suit were appointed as 
trustees of the temple by the Area Committee 
under the provisions of the Tamil Nadu 
Hindu Religious and Charitable Endowments 
Act, 1959. The Area Committee was 
impleaded as the fifth defendant and the 
Commissioner, Hindu Religious and Chari- 
table Endowments, was impleaded as the 
sixth defendant in that suit. That was nota 
statutory suit under section 70 of the Act. 
The contention of the plaintiffs in that suit 
was that the Act itself was not applicable to 
the temple in question and that the Deputy 
Commissioner had no jurisdiction under sec- 
tion 63 (a) of the Act to decide the question 
whether the Act is applicable to the temple. 
As the suit was not · statutory suit under 
section 70 of the 7  , notice under section 80, 
Civil Procedure Code was held to be neces- 
sary. On appeal from the judgment of 
Ismail, J., (as he then was), a Bench of this 
Court in Santhanagopala v. Seetharama}, 
held that it was not disputed that-- 
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"S if the substantial question to be decid- 
ed in the suit is as to whether the temple is 
a denominational one or not, the jurisdic- 
tion of the civil Court could not be ousted 
under the provisions of the Act. Under sec- 
tion 63 of the Act, though the Deputy Com- 
missioner is given the exclusive jurisdiction 
to decide as to whether any institution is a 
religious institution or not, the question 
whether a temple is a denominational temple 
coming under Article 26 of the Constitution 
is certainly not within his jurisdiction. 
That is a question which has necessarily to 
be decided by the civil Court." 


The suit in that case was for such a declara- 
tion, and nota statutory suit under section 


70 of the Act, and therefore, the Bench 
observed that— 


*The learned Judge has held the notice 
under section 80, Civil Procedure Code, is 
necessary to claim any relief as against 
defendants 5 and 6, and because no such 
notice has been given by the plaintiffs 
before instituting the suit, it should neces- 
sarily fail as against those two defendants." 


21. The distinction between a statutory suit 
under section 70 of the Act and the suit for 
any other relief against the Commissioner 
should be kept in mind to appreciate the able . 
contention of Selvi K. Suguna Devi, for the 
Govenment Pleader. Her contention is that 
this suit being a suit under section 70 of the 
Act, which gives a statutory right to challenge 
the order of the Commissioner, no notice 
under section 80, Civil Procedure Code, is 
contemplated and that, therefore, the notice 
issued by the plaintiffs under section 80, 
Civil Procedure Code was a superfluity and 
the plaintiffs cannot rely on the same to 
extend the period of limitation. 


22. Thelearned counselforthe respondents, 
however, relies on a decision of the Supreme 
Court in State of Maharashtra v. 
Shri Chanderkant?, in support of his conten- 
tion that even for a statutory suit notice under 
section 80, Civil Procedure Code, is necessary. 
In that case, it was held that— 


“The provisions contained in section 8 of 
the M. P. Public Trusts Act, indicate that 


— 
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the suit contemplated there is against the 
Public Officer in his official capacity within 
the meaning of section 80, Civil Procedure 
Code. The provisions of section 80, Civil 
Procedure Code, are express, explicit, and 
mandatory. See Bhagchand Dagadusa v. 
Secretary of State for India іп Council and 
others’. 


The Registrar in the present case held it to 
be a public trust. The declaration sought 
for in this suit is that this is not a public 
trust. The High Court was wrong in 
holding that a suit under section 8 of the 
Act cannot be regarded as a suit against 
the Government. 


The Full Bench held that neither the 
Government nor the Registrar was com- 
petent to give any relief to any person who 
felt aggrieved by the order of the Registrar. 


The following provisions of the Act are 
important to be noticed. The Collector shall 
be the Registrar of Public Trusts in respect 
of every public trust the principal office 


or the principal place of business 
of which is situate in his district. 
Within three months from the date 


on which section 4 comes into force in any 
area or from the date on which the public 
trust is created, the working trustee of every 
public trust shall apply to the Registrar 
having jurisdiction for the registration of the 
public trust. On receipt of an application 
the Registrar shall make an enquiry as 
contemplated in section 5 of the Act. The 
Registrar shall then record his finding with 
reasons. The Registrar shall cause entries to 
be made in the register. Any person aggriev- 
ed by any finding of the Registrar may with- 
in six months from the date of the publica- 
tion of the notice institute a suit in а civil 
Court to have such finding set aside or 
modified. In every sueh suit, the civil Court 
shall give notice to the State Government 
through the Registrar and the State Govern- 
ment if it so desires, shall be made a party to 
the suit." 


Subsequently, it was held that the language of 
section 80, Civil Procedure Code, is that a 
notice is to be given against not only the 
Government but also against the public officer 
in respect of any act purporting to be done 
in his official capacity, that the suit was to set 
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aside the order made by a public officer in 
respect of an act done in the discharge of his 
official duties, and therefore, notice under sec- 
tion 80, Civil Procedure Code was required, 
The question whether the Commissioner, 
Hindu Religious and Charitable Endowments 
who is the defendant in this case, is а public 
officer or not is not in dispute now, and the 
Government need not be added asa party at 
the instance of the defendant or on its own 
application. No notice need be given {о the 
State Government in the instant case as con- 
templated under the M. P. Public Trusts Act. 
These facts distinguish that case from the 
instant case. 


23. With respect, I agree with the observa- 
tions of Sethuraman, J., in Chinna Kan dar v. 
Commissioner, H. R. and C. E. Madras! that 
a suit under section 70 of the act cannot be 
equated to suitagainsta public officer for 
which a notice under section 80, Civil Proce- 
dure Code is contempted. Therefore, the 
plaintiffs were not bound to issue а notice to 
the defendant. Asa notice nnder section 80, 
Civil Procedure Code, was not necessary, the 
plaintiffs cannot rely on section 15 (2) of the 
Limitation Act, to exclude the period of two 
months during which they could not file the 
suit after the issue of notice under Section 80, 
Civil Procedure Code. This suit ought to have 
been filed on 20th May, 1975. Therefore, the 
suit is barred by limitation. 


24. Hence, this appeal is allowed, the judg- 
ment and decree of the learned Subordinate 
Judge are set aside and О. S. No. 37 of 1975 
on the file of the Sub-Court, Sivaganga, 1s 
dismissed. There will be no order as to 
costs. 


S. J. ———— Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 
(Original Jurisdiction.) 


PRESENT :— T. Sathiadev, J. 
In the matter of Companies Act I of 1956, 


In the matter of Universal Film (India) Private 
Limited. 


T. M. Menon Appellant* 
y. 

Universal Film (India) Private Limited and 
others Respon dents. 


Companies Act (I of 1956), section 186 and 
Companies (Court) Rule (1956), rules 9 and 11 
(b)— Scope—Extraordinary General Meeting 
of shareholders of the company—Application 
for appointment of an independent Chairman 
or an Advocate as Observer, whether maintain- 
able. 


Merely because the words *'ends of justice". 


occur in rule 9 of the Companies (Court) 
Rules and the Court has inherent powers, it 
cannot be invoked for destroying the corpo- 
rate functions of companies Apprehension 
expressed by a shareholder by itself cannot 
bea ground for inducting an outsider inan 
Annual General Body Meeting of the 
Company. Before ever the Court is to 
exercise its inherent power and induct an 
outsider in a company meeting that has been 
properly convened, it cannot extend beyond 
what could not be done even under section 
186 of the Companies Act. [Para. 12.] 


In the instant case the applicant only wants 
an Advocate Observer to be present. An 
Observer cannot take any decision as to how 
the proceedings are to be conducted. He 
cannot participate in the meeting nor can 
heissue directions to any of the persons 
present at the meeting either to do a parti- 
cular thing or not to do it in a particular 
manner. He can at best be only an Observer 
so that later on in Court the Advocate- 
Observer may be examined to speak as to 
what has happened. It would put the 
Advocate-Observer in a great predicament, if 
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what is claimed or observed by him is ulti- 
mately found to be not correct, or that, him- 
self being not much conversant with the 
affairs of the company he had not properly 
understood the situation etc. It would result 
in the Court having appointed a person who 
could be of no assistance either to the Court 
or to the Company or even to the applicant. 
Therefore, a Court would not come forward 
to exercise its inherent powers to bring about 
such a piquant situation for an Observer to be 
appointed by it and who would have no right 
to be present in a Company meeting convened 
by the Company. 


When the applicant has got remedies available 
to him under the Companies Act, if impro- 
prieties or illegalities are committed in the 
said meeting, the invocation of rule 9 to 
satisfy his requirements cannot be accept 
ed, and the purport of rule 9 is not for sub- 
serving such interests. [Para. 15 and 16,] 


Cases referred to :— 


Selvaraj v. The Mylapore Hindu Permanent 
Fund, (1968) 1 Comp. L. J. 92; R. Rangachari 
v. S. Swppiah, 45 Comp. Case 641. 


Application praying, that an independen 
Chairman of this Court's choice, be appointed 
to conduct the proceedings of the Extra- 
ordinary General Meeting of the Share- 
holders of the company abovenamed 
(Universal Film (India) Private Limited) pro- 
posed to be held at 11 A.M. on the 26th day 
of November, 1980 at No. 300, Mowbrays 
Road, Madras-600018 and the said Chairman 
be directed to report to the Court, the pro- 
ceedings of the said Meeting. 


C. Harikrishnan and S. Subbulakshmi, for 
Appellant. 


A. K. Mylsamy, for Respondents. 
The Court made the following 


ORDER.—This application is filed under rules 
9 and 11 (5) of the Companies (Court) Rules, 
1956, for the appointment of an independent 
Chairman of Court's choice to conduct the 
proceedings of the Extraordinary General 
Meeting of the shareholders of the Company 
named Universal Film (India) Private 
Limited, proposed to Бе held at 1] A. M. 
on 26th November, 1980 at No. 300, 
Mowbrays Road, Madras. 


П] T. M. MENON У. UNIVERSAL FILM INDIA PVI. LTD. (Sathiadev, J.) 


2. Inthe supporting affidavit, the applicant 
states that himself and his wife are the pro- 
moters of the company andit was incorpora- 
ted on 11th July, 1979 and each of them had 
subscribed 50 shares. The Registered Office 
is situate at No. 95, Mount Road, Madras and 
its authorised capital is Rs. 14 lakhs divided 
into 14,000 equity shares of Rs. 100 each. In 
August, 1979, the company allotted further 
shares to the extent of Rs. 2,95,000 among 
the persons mentioned in paragraph 6 in the 
affidavit. The persons set out in (c) to (f) 
therein have not paid the balance of 65% of 
the share value and hence they are no longer 
shareholders of the company. Under Article 
XX of the Articles of Association of the 
company, the applicant is the Managing 
Director for life and as such he is still func- 
tioning. Reference has been made to certain 
debts to certain parties mentioned in para- 
graph 13. In paragraph 14, it is stated that the 
size of the Board of Directors of the company 
was enlarged by the addition of four persons, 
but subsequently, the company has also allotted 
further shares to the persons mentioned there- 
in. According to the applicant, when he was 
out of Madras on 19th September, 1980, and 
by the time he could return, certain movables 
belonging to the company had been removed 
to premises No. 300, Mowbrays’ Road, which 
resulted in filing of certain police complaints 
and action is being taken against respondents 
2 and 3 for what has been done. 


3. On 28th October, 1980, the communication 
signed by the second respondent, convening 
Extraordinary General Body Meeting to be 
held on 26th November, 1980, had been 
received to consider two Resolutions, one of 
which is for the removal of himself and his 
wife as Directors: of the company. The two 
respondents having no right to convene the 
meeting at a place other than the registered 
office which is situate at No.95, Mount Road, 
Madras, the invalidity of the actions 
taken by them, would be challenged by the 
applicant at the appropriate time and place 
and the right to take such an action has been 
reserved by the applicant. In conclusion, he 
states that in view of the strained relationship 
which existed between the respondents 2 and 
3 оп the one hand and himself on the other, 
the meeting to be held in the business 
premises of third respondent is illegal and 
he  apprehends both physical intimida- 
tion and manipulations of the records. Two 
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of the shareholders are abroad and out of the 
balance, admittedly five of them are against 
him. He would state “from the rest I hold 
proxies and therefore matters will be certainly 
against the respondents 2 and 3". The present 
application is taken out for the holding of a 
meeting in which the decision should be taken 
without any intimidation from any quarter 
and further more the applicant apprehended 
danger to his person and therefore the relief 
as prayed for requires to be granted. 


4. In the counter-affidavit, it is stated that 
the application is not maintainable and is 
misconceived. The Extraordinary General 
Meeting is to be held on 26th November, 1980, 
and has been duly convened by issue of 
notice as early ав 28th October, 1980, and 
notices had been sent to ten shareholders of 
the company and the place where it has to be 
held is mentioned as No. 300, Mowbrays’ 
Road, Madras, and hence it is not as if, with- 
out proper notice the meeting is being con- 
vened. The decision to shift the registered 
Office to No. 300, Mowbrays Road, was 
resolved in the meeting of Board of Directors 
held on 27th October, 1980. The claim regard- 
ing non-payment of share amount by some of 
the Diriectors is not correct and the so-called 
investments made in production of certain 
films adverted to by the applicant, are highly 
exaggerated and under Article 28 only the 
Board of Directors are authorised to borrow 
monies and hence the applicant as Managing 
Director, had no authority to encumber the 
company by any such borrowals and the 
alleged expenses incurred in respect of certain 
pictures, are not true and intended to syphon 
off the funds of the company to benefit the 
applicant, and after the allotment of 2900 
shares, no further allotment of shares in the 
capital of the company had been effected. 
The applicant does not hold 2000 shares as 
claimed and he has only paid a sum of 
Rs. 5,000 for the 50 shares. Asfor the 950 
shares alloted to him in August, 1979, he had 
not paid any amounts and these are matters 
on record found in the Minutes of the 
Board which would show that no allotment 
was made after August, 1979 as claimed by 
the applicant. Equally Damodaran Nambu- 
diripad had also not been allotted any shares. 
When once the company has chosen to con- 
vene an Annual General Body Meeting with 
proper notice, pursuant to the decision of the 
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Board, taken as early, as 27th October, 1980, 
there can be no interdict to the holding of 
such a meeting at the instance of the appli- 
cant by invoking rule 9 of the Rules. The 
apprehension expressed of physical intimida- 
tion is without any substance and the appli- 
cant is not prevented from participating in 
the meeting. Though he claims holding of 
proxies, so far no proxy had been lodged by 
him with the company at the registered 
office. 


5. Mr. Harikrishnan, counsel for the appli- 


cant would contend that the admission made. 


in the X counter-affidavit about the 
registered office having been shifted to 
the business premises of the third respon- 
dent, is positive proof of the high-handed 
manner in which the requisitioned meeting is 
proposed to be held, and hence the Court on 
being moved, cannot allow such an illegal 
meeting to be held. Admittedly when appli- 
cant is the Managing Director, the steps being 
taken for holding a meeting ata place different 
from the Registered Office is unauthorised 
and therefore the applicant is entitled to move 
this Court for securing ends of justice. The 
objection that the application itself is not 
maintainable; is without any substance in view 
of the decision rendered by this Court in 
Selvaraj v. The Mylapore Hindu Permanent 
Fund, wherein this Court has held that there 
is ample inherent power in the Court to give 
directions for a Commissioner to be appointed 
as Chairman to decide as to how the meeting 
is to be held, and he can for the purpose of 
avoiding impracticable situation, hold the 
meeting in the interests of the company and 
for reporting to Court as to what has actually 
transpired. 


6. Mr. Raghavan by relying upon the deci- 
sion in R. Rangachari у. S. Suppiah®, contends 
that when the meeting had been already called 
by the company to be held, the Court would 
thereafter be not competent to appoint either 
a Chairman or even an Observer to be present 
in the meeting. 


7. The main point to be considered is 
whether this application is maintainable or 
not. 


8. Except rule. 9 and rule 11 (5) of the 
Companies (Court) Rules,no other substantial 
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provision of the Companies Act had been 
invoked. The applicant himself would state 
in paragraph 21 of the affidavit that he 
reserves his right to challenge and set aside 
the action of respondents 2 and 3 at the 
appropriate time and place. The application 
is sought for the appointment of the Chairman 
to preside over the meeting which has been 
already called by the Company, to be held. 
Duringthe course of arguments, Mr. Hari- 
krishnan, pleaded that if not a Chairman, an 
Advocate-Observer, may be directed to be 
present at the meeting to know the truth of 
what actually happened at the meeting. The 
applicant had stated that he apprehends 
physical danger and intimidation and 
manipulation of proceedings of the. meetings. 
Whether in the context of such an 
apprehension expressed, the Court by 
exercising powers under rule 9, сап 
direct outsiders to be observers, is the 
aspect on which Mr. Raghavan would 
contend that in a similar situation, when a 
division bench of this Court directed an 
observer to be present, the Supreme Court 
has held that when a meeting has been already 
called for by the company, an application 
under section 186 of the Act was not main- 
tainable and the relief granted by this Court 
deserved to be setaside. It was a case in 
which the respondents therein lodged a 
requisition under section 169 of the Act 
calling for the Extraordinary General Body 
Meeting of the Company for the removal of 
one of the two Managing Directors. Certain 
other shareholders similarly lodged a requisi- 
tion for the removal of the other Managing 
Director also. The meeting was directed to 
be held at the residence of one of the share- 
holders of the company instead of its regis- 
tered Office, because the shareholders were 
divided into two factions belonging to the two 
groups of Managing Directors. Apprehension 
was expressed that there would be difficulty 
and trouble in the conduct of the meeting and 
hence a prayer was made for the appointment 
of an Advocate Commissioner as Chaitman of 
the Meeting to be held on the date already 
fixed and convened by the company. 


9. When the application was heard by the 
company Court, it was held that no relief 
can be granted and thereafter the matter was 
taken up in appeal, and the Court stayed the 
convening of the meeting, but inspite of the 
service of the order, the meeting was held as 
scheduled which resulted ina petition being 
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filed under rule 9 of the Rules to declare the 
meeting held.as void and the resolutions 
passed as illegal and inoperative. Ultimately 
the appeal was allowed and it was declared 
that the resolutions were not valid. An 
Advocate of the Court was appointed as 
Advocate-Chairman to hold and conduct the 
meeting. It was under such circumstances, 
after dealing with the scope of section 186 of 
the Companies Act, the Supreme Court 
held that in the company petition no prayer 
had been made for an order for calling the 
General Body Meeting; nor any such order 
had been made by the Appellate Court in 
appeal and hence the application itself was 
not maintainable. When the shareholders of 
a company had applied to the Court only for 
the appointment of a Chairman of the 
meeting already called by the directors, then 
the Court was not competent to make the 
order as prayed for. 


10. The decision relied upon the counsel 
for the applicant was also referred to by the 
division bench of this Court, which was 
reversed by the Supreme Court in the afore- 
said decision in Rangachari v. Suppaiah!. 
Hence in this case, when the meeting has 
been already called by the company, there 
is no scope for this Court to appoint a 
Chairman for the meeting, and such an 
application is not maintainable. 


11. Mr Harikrishnan, would then contend 
that though the application is filed for the 
appointment of a Chairman, he is presently 
only asking for the appointment of an 
Advocate-Observer who would be an indepen- 
dent person and who can take note of the 
manner in which the meeting is conducted so, 
as to safeguard the interest of the applicant 
particularly when he apprehends physical 
danger to him. He would state that rule 9 
is of the widest amplitude, and if in such 
cases, relief cannot be granted by invoking 
the Rule alone, it deserves to be scrapped 
rather than being not available for persons 
like the applicant. Mr. Raghavan, on this 
aspect contends that if the mere surmise or an 
expression of apprehension in an affidavit is to 
be a valid ground for inducting an outsider 
to be present in company meetings, it would 
take away the right of Corporate bodies to 
decide their affairs in the manner 
in which they may choose to do. If 
at the instance of one of the directors ora 
shareholder, an outsider is to come in, may 
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be an Advocate-Commissioner or an Auditor 
orany other party as may be appointed by 
Court, it would prevent free and frank discus- 
sion when the shareholders have a right to 
do that without any watchful eye over their 
affairs. 


12. When the Supreme Court has held by 
reference to section 186 of the Act, that once 
a meeting is called by the Company, there 
can be no question of appointment of a 
Chairman to be present for other purpose ina 
meeting, it is indicative of the approach to be 
made when an application is filed by a party 
merely invoking rule 9 of the Rules. It was 
also a case where the meeting was held in the 
residence of one of the shareholders of the 
company and an apprehension was expressed, 
but still ultimately it was held that the appli- 
cation itself is not maintainable in law, and 
no relief can be granted. Merely because 
the expression “епі of justice" is found in 
rule 9 of the Rules, and the Court has the 
inherent powers, it cannot be invoked for 
destroying the corporate functions of com- 
panies. Appreheasion expressed by a share- 
holder by itself cannot be a ground for induct- 
ing an outsider in ап Annual General Body 
Meeting of the company. The fate of the 
company is to be decided by the share- 
holders. They may ruin themselves or decide 
for their prosperity. Ifin the meeting there 
is no proper procedure followed, or the 
Chairman of the meeting does not conduct 
the meeting properly or if the Resolutions 
passed, are against the provisions of the Com- 
panies Act, the applicant has the right to 
challenge those proceedings by instituting 
appropriate proceedings. It is not as if, this 
applicant is not conscious of such a remedy 
being available, since he has reserved that 
right in paragraph 21 of this affidavit. Before- 
ever, the Court is to exercise its inherent 
powers and induct an outsider in a company 
meeting that has been already convened duly, 
it cannot extend beyond what could not be 
done even under section 186 of the Act. 


13. Even otherwise, the inherent power, if 
at all to be exercised could be only to further 
the ends of justice on taking into account 
totality of circumstances. It is the claim off 
Mr. Harikrishnan, during the course o 
arguments, that the applicant has got 
majority and if only there is no intimidation 
the resolutions can be defeated. Therefore if 
there is any physical intimidation, the 
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observer appointed by Court, cannot give him 
protection but can only take note of what has 
happened. It is for him to seek police assist- 
ance if his right of entrance is being pre- 
vented. 


14. It is also possible for him in the proceed- 
ings taken at appropriate stage to examine 
such witnesses who had participated in the 
meeting along with him to establish as to 
what had happened, and if what is claimed, 
found acceptance with the Court, the Resolu- 
tions passed would be certainly set aside. It 
is not as if he is not having remedies if inti- 
midation, as apprehended takes place. Atleast 
if it is a meeting to beconvened by Court then 
by appointing a Chairman, as held in Selvaraj 
v. The Mylapore Hindu Permanent Fund, 
the Chairman takes a decision at the meeting 
as to the manner in which the election of the 
Directors should take place to hold whether 
it would be by ballot or by show of hands 
and for him also to decide as to how and in 
what manner proxy votes should be received 
and rejected. 


15. This is acase where the applicant only 
wants an observer to be present. He cannot 
take any decision as to how the proceedings 
are to be conducted. He cannot participate 
in the meeting, nor can he issue directions to 
any of the persons present in the meeting either 
to doa particular thing or not to do ina 
particular manner. He can at best be only an 
Observer so that later on in Court the Advocate- 
Observer may be examined to speak as to 
what has happened. Here again it was point- 
ed out to Mr. Harikrishnan that it is not as if 
the evidence of the Advocate-Observer may 
be accepted in fofo, and no other evidence 
could be received to contradict what he may 
say. It would put the Advocate-Observer in 
a great predicament, if what is claimed as 
Observed by him is ultimately found to be not 

orrect, or that, himself being not very much 
conversant with the affairs of the company 
he had not properly understood the situation 
etc., it would result in the Court having 
appointed a person who could be of no assis- 
stance either to the Court or to the company 
or even to the applicant. When such are the 
possibilities, a Court would not come for- 
ward to exercise its inherent powers to bring 
about such a piquant situation for an obser- 
ver to be appointed by it and who would 
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have no right to be present in a company 
meeting convened by company. 


16. When the applicant has got remedies 
available to him under the Companies Act,|. 
if improprieties or illegalities аге committed 
in the said meeting, the invocation of rule 
9 to satisfy his requirements cannot be 
acceded to, and the purport of rule 9 is not 
for sub-serving such interests. Hence this 
application is dismissed as not maintainable. 


R. S. 





Application dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT:—S. Ratnavel Pandian, J. 


A. Ghose Khan and others ... Petitioners* 


y. 


The Rent Controller (District Munsif of 
Coimbatore), Coimbatore and others 
.. Respondents. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960), section 18 as 
amended in 1973—Effect of amendment— 
Controller, not a Court—Indian Limitation 
Act not applicable to proceedings pending 
before Controller—Rule 25 of the Rent Control 
Rules, 1974 applicable. 


By the 1973 amendment to Act XVIII of 1960 
which came into effect on 30th June, 1973 
section 18 has been modified, completely 
altering the procedure relating to the execu- 
tion of eviction orders, in the sense that execu- 
tion proceedings after the 1973 amendment 
are placed in the hands of the Controller him- 
self and he alone has to execute the order. 
The power vested in the civil Court, which 
alone was originally the competent authority 
to execute the order as if it were a decree 
passed by the said civil Court itself is taken 


away. Therefore the effect of the 
amendment is that the order of eviction 
can по longer be deemed to be a 





*W. P. No. 2620 of 1977, 30th June, 1980, 
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decree of the civil Court. The Controller has, 
however for the purpose of execution of such 
orders all the powers of a civil Court. The 
fiction created by section 18 can be extended 
only for the limited purpose of exercising the 
powers vested in a civil Court, while execut- 
ing the orders of eviction, such as those pro- 
vided under Order 21 of the Code of Civil 
Procedure, but cannot be extended to matters 
such as those in Order 22 and the other pro- 
visions of the Code relating to the «execution 
of decree. [Paras. 10, 11.] 


The Controller" within the meaning of Act 
XVIII of 1960 is not а Court, but only a 
statutory functionary competent to exercise 
the power given to him under the statute, and 
therefore, the provisions of the Indian Limita- 
tion Act are not applicable to proceedings 
pending before him, though he is clothed 
with all procedural powers of a civil Court ‘in 
executing the orders passed by him. 

[Para. 15.] 


Rule 25 of the Rent Control Rules of 1974 
will alone be applicable in the instant case 
and the E. A. filed after the expiry of one 
month from the date of knowledge of the 
death of the deceased tenant to implead his 
legal representatives is clearly barred by 
limitation. [Para. 16.] 
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Lakshmi Opticals by Proprietor, E. N. Mohana 
Sundaram у. N. Ramakrishnan, 92 L. W. £94. 


Petition under Article 226 of the Constitution 
of India praying that in the circumstances 
stated therein and in the affidavit filed therewith 
the High Court will be pleased to issue a writ 
of certiorari calling for the records compris- 
ed in the order of the first respondent, dated 
26th July, 1977 in E. A. No. 160 of 1977 in 
E. P. No. 446 of 1976 in К. С. О. P. No. 400 
of 1966 and quash the order of the First Res- 
pondent dated 26th July, 1977. 


Rama Jagadeesan, for R. Krishnamoorthy, 
D. Raju, A. R. Lakshmanan and R. Muthu- 
kumaraswami, for Petitioners. 


N. Varadarajan, for Respondents. 
The Court made the following 


OnDER.—This writ petition is to quash the 
order of the Rent Controller (first respondent) 
in E. A. No. 160 of 1977 in E. P. No, 446 of 
1975 in В. С. O. P. No. 400 of 1966, dated 
26th July, 1977, impleading respondents 4 to 
6 therein (writ petitioners herein) as the legal 
representatives of deceased Aziz Khan, who 
was a tenant along with respondents 3 and 4 
herein in respect of the premises in. question. 


2. The facts of the case which led to this 
writ petition as set out in the affidavit filed in 
support of the petition, can be briefly stated 
thus: The second respondent herein as the 
landlord filed R. C. O. P. No. 400 of 1966 on 
the file of the Rent Controller (District Mun- 
sif), Coimbatore, against the tenants viz., res- 
pondents 3 and 4 herein and the predecessor- 
in-interest of the petitioners herein, and 
obtained an order of eviction against them. 
It is not in controversy that this 
order of eviction was affirmed by the 
appellate апі  revisional authorities. 
Aziz Khan died on 20th September, 1972 
leaving the petitioners herein as his legal 
representatives. Thereafter the second res- 
pondent on 12th June, 1974 filed E. P. No. 446 
of 1975 before the Rent Controller 
Coimbatore, under Order 21, rule 35, Civil 
Procedure Code, for delivery of possession of 
the property. The writ petitioners filed a 
memo. before the Rent Controller on 18th 
November, 1976 bringing to the notice of the 
Court the death of Aziz Khan. The second 
respondent, the landlord, thereafter filed E. A. 
No. 160 of 1977 on 26th February, 1977 
before the Court seeking to bring оп record 
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he petitioners herein as the legal representa- 
tives of the deceased Agis Khan. This applica- 
tion was opposed by the proposed legal 
representatives, viz., respondents 4 to 6 there- 
in, the writ petitioners herein, mainly on the 
ground that the landlord, though admittedly 
aware of the death of Aziz Khan even on 
I8th November, 1976 when they filed the 
memo., in Court, has taken out this applica- 
tion only on 26th February, 1977, viz., after 
the expiry of a period of thirty days from the 
date of his acquiring the knowledge of the 
death of Aziz Khan, thereby contravening 
rule 25 of the Tamil Nadu Buildings (Lease 
and Rent Control) Rules, 1974 (hereinafter 
referred to as the Rent Control Rules) The 
learned Rent Controller rejected the conten- 
tion and allowed the execution application 
tholding that 


"itis obvious that since section 18 of the 
Act empowers the Controller to execute the 
order passed in R. C. O. P. just as a civil 


Court will execute a decree, the provi- 
sions of the Civil Procedure Code 
wil be applicable to the execu- 


tion proceedings in R. C.O. P. also” 
and that "an application for bringing a 
legal representative asa party in a civil 
Court can be filed within three months of 
the date of the knowledge of the person 
concerned and so it is obvious that even in 
an execution proceeding in a Rent Control 
proceeding, a petition for bringing the legal 
representatives on record can be filed within 
three months from the date of the 
knowledge of the death of the person con- 
cerned.” 


In support of this view he has placed reliance 
on the decision ofa Division Bench of this 
Court in Subramania Pillai v. Rajakkapi 
Nadar and another}. Accordingly, he implead- 
ed the petitioners as parties to the proceed- 
ings. Aggrieved by the said order, the legal 
representatives of the deceased tanant have 
directed this petition seeking a writ of 
certiorari. 


3. The order of the Rent Controller has been 
challenged mainly on the ground that the 
Controller ought not to have entertained the 
application taken out by the second respon- 
dent-landlord for impleading the writ peti- 
tioners as the legal representatives of the 
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deceased tenant after the expiry of a period 
of one month from the date of knowledge of 
the death of the tenant as specifically provided 
in rule 25 of the Rent Control Rules: 
Learned counsel for the petitioners would 
further submit that the decision in Subramania 
Pillai v. Rajakkani Nadar!. which related to 
execution proceedings under section 18 of the 
Tamil Nadu Buildings (Lease and Rent 
Control) Act, 1960 (hereinafter referred to as 
the Act) as it stood then, has no application 
to execution proczedings taken out under sec- 
tion 18 of the Rent Control Act as amended 
by Act XXIII of 1971 since as per the provi- 
sions of the Act as now amended the execu- 
tion applications in rent control matters have 
to be laid before the Rent. Controller himself 
as persona designata and that there- 
fore, the order of eviction now sought to 
be executed against the petitioners here- 
in cannot be deemed to be a decree 
or order passed by a civil Court as defined 
in the Civil Procedure Code, and consequent- 
ly, the procedure laid down in the Civil Pro- 
cedure Code, applicable to the execution of a 
decree cannot be attracted to the present case 
and therefore, Article 120 of the Limitation 
Act, which prescribes a period of 90 days to 
have the legalrepresentatives of a deceased 
plaintiff or appellant or of а deceased defen- 
dant or respondent made parties in matters 
arising under the Civil Procedure Code, would 
not apply to the execution proceedings arising 
out of an order of eviction passed by the 
Controller, especially when there is a specific 
provision under rule 25 ofthe Rent Control 
Rules prescribing the time-limit for bringing 
the legal representatives on record in proceed- 
ings under the Act. According to him the 
landlord could proceed against the  peti- 
tioners herein, if he is so advised, by filing 
an independent application for execution as 
provided under the Act. 


4. А cursory reading of section 18 of 
the Act as amended, shows that the power of 
execution of orders made under sections 10, 
14, 15, 16 and 17 and every order passed on 
appeal under section 23 or on revision under 
section 25, is vested exclusively in the 
Controller, viz., the persona designata 
appointed by the Government by a notifi- 
cation to exercise the power of а Controller 


————— 








t 
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as defined in section 27 (1) of the Act, whereas 
under section 18 prior to amendment the said 
power was vested in the civil Court. Section 
27 (1) of the Act provides that any application 
made or appeal preferred or proceedings 
taken under this Act by or against any person 
may in the event of his death, be continued 
by or against his legal representatives. But, 
the question is, what is the time-limit within 
which such legal representatives have to be 
brought on record so as to be proceeded 
against in the same application or proceeding. 
It would be worthwhile in this connection 
to note the following observations made 
by Ramaprasada Rao, J., as he then was in 
his inimitable language, in Vijayaraghavan 
v. Mohammad Yakub Rowther!: 


“The right to process an order of eviction 
is already in the stream of execution and it 
cannot be stemmed by reason of the death 
of the father". 


Therefore, the right of the second respondent- 
landlord to proceed against the petitioners as 
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the legal representatives of the deceased 
tenant is always there. The only question 
that arises for determination is whether the 
second respondent can exercise the said right 
to proceed against the petitioners in E. P. 
No. 446 of 1975, itself by invoking the provi- 
sions contained in Article 120 of the Limita- 
tion Act and Order 22, rule 4, Civil Procedure 
Code, or whether E. P. No. 446 of 1975 has to 
be dismissed in view of the provisions con- 
tained in rule 25 of the Rent Control Rules 
onthe ground that the landlord has not 
impleaded the legal representatives within 
one month from the date of knowledge of the 
death of the deceased tenant. 


5. Fora better understanding of the present 
legal position and the applicability of the 
decision in Subramania Pillai v. Rajakkani 
Na dar!, to cases arising after the amendment 
let us have a comparative study of section 18 
as it stood before the 1973 Amendment and 
the section as it stands after the amendment 





Section 18 of the Act, as it stood 
before the 1973 Amendment 


Section 18 of the Act after 
the said Amendment 





Execution of or ders : 


Every order made under sections 10, 12, 13, 
14, 15, 16 and 17 and every order passed on 
appeal under section 23 or on revision under 
section 25 shall be executed. 


(i) in the City of Madras by the Madras City 
Civil Court. ' 


(ii) elsewhere. 


(a) by the District Munsif or 
more than one District Munsif, by 
Principal District Munsif having original 
jurisdiction over the area in which the build- 
ing is situated; or 


(b) Ifthere is no such District Munsif, by 
the Subordinate Judge or if there are more 
than one Subordinate Judge by the ' Principal 
Subordinate Judge having Original Jurisdic- 
tion over the area aforesaid; or 








1. (1976) 1 M. L. 7.128 at 131: 89 L.W. 81. 


if there are’ 
the- 


Execution of ar ders : 


(1) Every order made under sections 10, 14, 
15, 16, and 17 and every order passed on 
appeal under section 23 or a revision under 
section 25 shall be executed by the controller 
as if such order is an order ofa civil Court 
and for this рутрове, the Controller shali 
have all the powers of an actual civil Court. 


2) An order passed in execution under sub- 
section (1) shall not be subject to any appeal 
or revision. 


———————— 
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(c) ifthere is по such District Munsif or 
Subordinate Judge, by the District Judge 
having jurisdiction, as if it were a decree 
passed by the said Court or by him : 


Provided that an order passed in execution 
under this section shall not be subject to an 
appeal, but shall be subject to revision under 
section 25". 


(The underlinings are mine) 


6. Areading of the above comparative table 
reveals that the mode of execution of the order 
made by the Controller under the Act as it 
stood before the amendment was quite 
different from the one that prevails after the 
amendment, in that before the amendment the 
said order was to be executed only by the 
Judge of the City Civil Court in the City of 
Madras or by the District Munsif, Sub- 
ordinate Judge or the District Judge as the 
case may be in the mofussil, as if it were a 
decree passed by the said Court (City Civil 
Court) or by him (the District Munsif, Sub- 
ordinate Judge or District Judge) whereas 
after the amendment, such orders have to be 
executed only by the Controller (persona 
designata) as if such order is an order ofa 
civil Court and for this purpose the Controller 
shall have all the powers of a civil Court. 


7. Ramaprasada Rao, J., as he then was, 
while dealing with the scope of section 18 of 
the unamended Act has in Ramaswami Гуеу v. 
Ramakrishnayya', observed as follows : 


“While dealing with the execution of orders 
this section provides that every order 
passed by the Rent Controller (it is not 
necessary to set out other details in this 
section for the purpose of this case) shall 
be executed by the City Civil Court in the 
City of Madras as if it were a decree passed 
by the said Court. By such a fiction the 
order passed by the Rent Controller is 
converted into a decree ofa civil Court 
and this notional conversion by the opera- 
tion of the fiction makes ita decree of a 
civil Court."' 


8. In Mohamed Hussain v. Pitchai?, 
Ramanujam, J., has observed as follows : 
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THE MADRAS LAW JOURNAL REPORTS 


[1981 


“Once the eviction order is treated as a 
decree of Court and taken to a civil Court 
for execution as per section 18, such pro- 
ceedings will be governed by the provisions 
of the Civil Procedure Code, relating to 
execution of decrees so long as the provi- 
sions of the Rent Control Act did not 
modify or restrict the power ofthe civil 
Court under the Code. It is well establi- 
shed that an application for restitution is 
treated as an application for execution. 
Unlike under the Madras Act XXV of 1955 
the order of eviction passed under the 
Rent Control Act has been specifically 
made executable only in a civil Court and 
there is no provision in the Act itself cur- 
tailing or modifying its power under the 
Code in matters of execution. It is because 
of this special feature by which an order of 
eviction is brought before a regular Court 
for execution, Ramaprasada Rao, J., had 
held in Ramaswamy Iyer v. Rama Krish- 
nayya', that the provisions of the Limitation 
Act would become applicable to the pro- 
ceedings for eviction arising under the Rent 
Control Act. This is also the view taken 
by the Division Bench іп Thangaswamy 
Chettiar v. Bapoo Sahib?." 


9. In Subramania Pillai v. Rajakkani Nadar’, 
on which reliance was placed by the Rent 
Controller in this case, the Division Bench of 
this Court consisting of Veeraswami, CJ., 
and Gokulakrishnan, J., sharing with the view 
expressed in Abdul Fatha v. Mehamed Jabbar* 
and in Narayanaswami v. Renuka Devi®, on 
the question about the period of limitation 
for bringing the legal representatives on 
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record іп an eviction proceeding taken under 
section 18 of the unaniended Act and the 
applicability of rule 32 of the Rent Control 
Rules, 1961 (corresponding to rule 25 ofthe 
1974 Rules) held thus : 


“Section 18 says that ап order of eviction 
shall be executed in the City of Madras by 
the Madras City Civil Court and elsewhere 
by the District Munsif and if there is no 
District Munsif, by the Subordinate Judge. 
The execution by the District Munsif has 
to be carried out as if the order of eviction 
were a decree passed by him. We do not 
decide the question whether the capacity in 
which the City Civil Court Judge or the 
District Munsif is called upon to execute, is 
inany way different, for, no argument has 
been addressed to us on that point. Treat- 
ing the District Munsif in the section as 
referring to his Court, the fiction enjoined 
attracts to the eviction order the entire 
procedure applicable to execution of a 
decree. When a ficition is created statu- 
torily, it must no doubt be limited to its 
purpose, but for the purpose for which it 
was created, the putative state of affairs 
should be excluded. In other words, the 
expression “‘as if it were a decree passed by 
the District Munsif" would have the effect 
of a decree passed by him. On that view 
we should think rule 32 would have no 
application to the execution of an eviction 
order. We do not read rule 32 as a provi- 
sion in conflict with or contrary to any 
of the provisions of the Civil Procedure 
Code, relating to execution of a decree. In 
fact section 27 (1) enables proceedings by 
or against the legal representatives. But, 
if it is regarded that section 18 only enables 
the execution of an eviction order, but the 
rest of the Act does not provide for the 
procedure for execution in the sense the 
execution of an eviction order is not a pro- 
ceeding under the Ast, even so, inasmuch 
as the procedure for execution in the Civil 
Procedure Code, would give (sic) no room 
for applying rule 32 it seems to us that by 
its language, it can be invoked only in the 
proceedings pending before the Rent Con- 
troller.” 


10. There are а number of other decisions 
holding the above view in cases arising before 
the 1973 amendment, but I feel that I need 
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not swell this judgment by citing all those 
decisions; and suffice it to note that all the 
above decisións were rendered at a time when 
section 18 of the Act which by a fiction con- 
verted an order of eviction passed by the 
Rent Controller.into a decree passed by the 
civil Court, was not amended. However, by 
thel 973 amendment which came into effect on 
30th June, 1973, section 18 has been modified, 
completely . altering the procedure relating 
the execution of eviction orders, іп 
the sense that execution proceedings after 
the 1973 amendment are placed in the 
hands of the Controller himself and he 
alone has to exeeute the order. Thus, the 
power vested in the civil Court, which alone 
was originally the authority competent to 
execute such an order as if it were a decree 
passed by the said civil court itself, is now 
taken away. Therefore, the effect of the 
amendment is that the order of eviction can 
no longer be deemed.to be a decree of a civil 
Court and the only thing to be noted is that 
the Controller, for the purpose of execution 
of such orders has all the powers of a civil 
Court. In the above circumstances the prin- 
ciples laid down in the above three decisions 
are not applicable to proceedings taken after 
the 1973 amendment of the Act. 


11. It is well settled that legal 
fictions аге created ошу for some 
definite purpose and that the said fic- 


tions created by the statute cannot be extended 
beyond the purposes for which they were 
created. In interpreting the legal fiction of a 
statute, the court is not expected to travel. 
beyond the provisions by which the fiction is 
created and the court also cannot extend such 
a fiction by importing another fiction. The 
fiction enacted by the legislature must be 
restricted by the plain terms of the statute : 
Vide Bengal Immunity Company v. State of 
Bihar!', Commissioner of Income-tax V. 
Amarchand?, and Commissioner of Income tax 
Bombay City II v. Shakuntala and two others 
etc’., Therefore, the Rent Controller ought 
to have seen that the fiction created by sec- 
tion 18 of the Act can be extended only for 
the limited purpose of exercising the powers 


ee ee 
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vested in’ a civil Court, while executing the 
orders of eviction, such as those provided 
under Order 21 of the Code, but cannot be 
extended to matters such as those contained 


in Order 22 and the ‘other provisions of the 
Code relating to the execution of a decree. 


12. The Rent Controller, while acting under 
section 18 of the Act in executing the orders 
passed under the Act exercised his jurisdic- 
tion only as persona designata and not asa 
Court. Gokulakrishnan, J., in Ganapathi v. 
Kumaraswami!, after having referred to a 
plethora of decisions has concluded that as 
far as the Rent Controller and the Appellate 
Authority created under the- Rent Control 
Act, are concerned such authorities are 
persona designata and hence legislations such 
as the Limitation Act applicable to a Court 
cannot be invoked in proceedings before such 
persona designata. N.S. Ramaswamy, J., in 
J. Easwaran v. Palaniammal’, has categori- 
cally held that the Appellate 
constituted under the Rent Control 
Act is persona designata and as such 
section 5 of the Limitation Act Cannot be 
invoked before such authority. Likewise, 
Ramaprasada Rao, J., ш Nachimuthu 
Gounder v. Kanaka Ratnam, in‘ а similar 
situation, while dealing with a case under the 
provisions of the Tamil' Nadu Cultivating 
Tenants Protection Act, 1958, has held 
that the Revenue Divisional Officer or 
the Revenue Court . under the said 
Act, though is a statutory. furictionary 
under the Act, having. Ше. trappings 
of a Court, in that certain’ provisions of the 
Civil Procedure Code are made‘ applicable to 
proceedings before: him, and undoubtedly 
decides certain rights of parties,'is not a 
Court, and. in that sense the provisions -of 
section 5 of the Limitation: Act cannot be 
invoked by such authorities: It-was' further 
Observed in the said decision that a' credture 
ofa statute should function strictly within 
the frame-work of the Act which creates it 


and ‘it has no power to act beyond the frame-. 


work of such prescription. 


13. In Fernando v. Authorised Officer’, this. 


Court has held that the Authorised Officer 
under the Tamil Nadu Land Reforms (Fixa- 
tion of Ceiling on Land) Act, 1961, cannot be 
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equated to a Court for the purpose of section 
213 (1) of the Indian Succession Act though 
as a statutory functionary he is clothed with 
some of the procedural powers mentioned in - 
Civil Procedure Code governing the conduct 
of proceedings before a civil Court. 


14. Imyselfhave in Lakshmi Opticals by 
Proprietor. E. N. Mohanasundaram у. 
N. Ramakrishnan’, taking into consideration 
the amendment of section 18 of the Act, held 
that the execution application pending before 
a Rent Controller cannot be transferred to a 
civi] Court after the coming into force of the 
amendment, since no Judge of the City Civil 
Court, Madras has been appointed as a Con- 
troller, within the meaning of the Act so as 
exercise the powers of a Controller. 


15. Fortheabove reasons I hold that the 
“Controller” within the meaning of ће Act 
is not a Court, but only a statutory functio- 
nary competent to exercise the power given to 
him under the statüte and therefore, the pro- 
visions of the Indian Limitation Act are not 
applicable to proceedings pending before him, 
though he is clothed with all procedural 
powers of a civil Court in executing the orders 
passed by him. 


16. ‘Accordingly, I hold that Article 120 of 
the Limitation Act is not applicable to the 
facts of the present case since the Rent Con- 
troller is not a Court and what is sought to be 
executed in E. P. No. 446 of 1975 is only an 
order passed by the Controller, which is not 
converted into a decree passed by a civil 
Court by any fiction as was the position before 
the 1973 amendment under section 18 of the 
Act. Consequently, Rule 25 of the Rent 
Control Rules of 1974 alone would be appli- 
cable to the facts of the present case. Since 
E. A. No. 160 of 1977 has admittedly been 
filed beyond a period of one month from the 
date of knowledge of the death of the deceas- 
ed tenant, the said application is clearly 
barred by limitation, and the order passed by 
the Rent Controller allowing the said appli- 
cation and impleading the writ petitioners as 
legal representatives of the deceased tenant 
cannot be sustained. 


17. In the result, the writ petition is allowed 
and the impugned order is quashed. It is 


—_—_——— 
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unnecessary to mention that it is alwz y: open 
to the second respondent-landlord to take 
separate proceedings against the wri: peti- 
tioners, if he is so advised, under the provi- 
sions of the Act. There will be no order as 
to costs. Е 


S. J. — Petition allowed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. | 


PRESENT :—S. Suryamurthy, J. 


Ranganathan and others Appellants* 


y. 


Chellammal Respon dent. 
Transfer of Property Act (IV of 1882), section 
55 (2)—8Suit for damages for breach of cove- 
naní of title—Covenant of title runs with 
the land—Breach in the warranty of title given 
by the  vendor—Purchaser entitled to 
damages. | 


The benefit of the covenant for title runs 
with the land and is enforceable by the sub- 
sequent purchasers of the land, and if the 
buyer resells to. several purchasers, each of 
the purchasers is entitled to sue on the cove- 
nant in respect of the part purchased by him. 

mE [Para. 7.] 


The purchaser, who was compelled to give up 
possession by reason of the breach in the 
warranty of title-given by the vendor is entitl- 
ed to recover the market value of the land at 
the time of the eviction as damages. 

А - .  [Para. 10.] 
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1928 Mad. 894;London and South Western 
Railway Company v. Gomm., (1882) 20 Ch. D. 
562 ; L. J. Ch. 530 : 30 W. R. 620: 46 L.T. 
449. f 


Appeals against the decree of the Court of the 
Subordinate Judge, Cuddalore, dated 21st 
March, 1977 and passed in Original Suit No. 
13 of 1976. І 


К. Sarvabhauman and К. Sampath, for 


Appellants. 


N. Sivamani and М.К. Mitra, for Respon- 
dent. 


The Court. delivered the following 


JUDGMENT.—A. S. No. 795 of 1977. — This 
is an appeal by the defendants in O. S. No. 13 
of 1976 on the file of the Sub Court, 
Cuddalore, against whom the suit instituted 
by Chellammal, the respondent, for recovery 
of Rs. 15,000 by way of damages and for a 
charge over the plaint В Schedule properties 
and for mesne profits realised from the B 
Schedule properties to be determined under 
Order 20, rule 20, Civil Procedure 
Code, was decreed forasum of Rs. 10,700 
with a charge over the plaint B Schedule pro- 
perties for the amount decreed. In other 
respects, the suit was dismissed. The respon- 
dent was awarded proportionate costs from 
the defendants. 


2. The properties more fully described in 
Schedule A annexed to the plaint belonged 
originally to Veeraswami Iyer. On 13th 
December, 1920, Veeraswami Iyer executed 
Exhibit B-1, a settlement deed, giving a life 
estate to Lakshmi Ammal and Narayana- 
swami Iyer and the vested remainder to the 
sons of Narayanaswami Iyer, and in the 
absence of sons, to the daughters of 
Narayanaswami Iyer. Though each of them 
was entitled only to a life estate, Lakshmi 
Ammal and Narayanaswami Iyer sold 
the A „schedule property to Eswara- 
krishna Iyer by executing Exhibit 
А-1 dated lith December, 1929, as if 
they were absolutely entitled to the property 
and without disclosing the fact that they were 
entitled only to a life estate. However, by the 
same document, viz., A-1, they had given the 
B Schedule property as security to indemnify 
the vendee in respect of any loss he may 
sustain in case of any breach in the warranyt 
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of title to the A Schedule property. Under 
Exhibit A-2, dated “17th June, 1935, Veera- 
swami Iyer, the settlor, had purchased the A 
Schedule property from Eswarakrishna Iyer, 
for a consideration of Rs. 400 only, though 
Eswarakrishna Iyer himself had : “purchased 
the property for Rs. -1,000. Though there is no 
evidence to show as to what happened between 
1929 and 1935, the fact that Eswarakrishna 
Iyer sold the plaint A schedule property for 
Rs. 400 only, would show that he was anxious 
to get rid of the property on his coming to 
know of the defect in the title of his vendors. 
Itis also highly probable that Veeraswami Iyer 
himself purchased the property in order to 
avert any litigation by Eswarakrishna Iyer. 
Veeraswami Iyer, who was the author of 
Exhibit А-1, knew that what he settled on 
Lakshmi. Ammal and Narayanaswami [узг was 
only a life estate and what Eswarakrishna Iyer 
purchased was only the right of the vendors 
under Exhibit A-1, viz., the life estate of each 
of vendors. However, he executed’ Exhibit A-3 

dated 18th October, 1937, purporting to settle 
the A. schedule ` property on ‘his son Rama- 
moorthi Iyer absolutely as if there was no 
defect in his title under Exhibit A-2. Rama- 
moorthi Iyer, son of Veeraswami Iyer, who 
should have been fully aware of the defect in 
title of his father as well as of. himself, sold 
the A schedule property to the plaintiff ‘under 
Exhibit A-4, dated 28th November, 1951-for 
a consideration of Rs. 4,000 as if he and his 
minor son were entitled to an absolute -estate 
in the property. The plaintiff in her turn sold 
the A schedule property to one Mannangatti 
Ammal undera deed dated 19th’ August, 1964, 


3. After the death of Lakshmi Ammal and 
Narayanaswami Iyer, Raghunathan, the first 
appellant herein, instituted O. 5; No. .678 of 
1968 ой the file of the District Munsif's 
Court, Cuddalore, against ‘Chellammal, the ` 
respondent, and one Mannangatti, ‘as. defen- 


dants 1 and 2, fora declaration’ of’ ‘his title | 


to the A schedule property and for: recovery 
ofthe same with mesne profits, pastand future, 
contending that what Lakshmi Ammal and 
Narayanaswami Туег were entitled to was; 
only a limited interest, viz., life' estate, that 
Chellammal and Mannangatti Ammal were 
entitled only to the limited interest purchased 
by them respectively and that he was’ entitled 
to the' property after the death of Lakshmi 
Атта! and Narayanaswami Iyer. Lakshmi 
Ammal and Narayanaswami Iyer died” prior 
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to the institution of O. S. No. 678 of 1968 
aforesaid. Chellammal and Mannangatti 
Ammal contested the suit. However, O. S. 
No. 678 of 1968 was decreed, and the title of 
the plaintiff in that suit was declared. He 
was given a decree for recovery of possession 
with a sum of Rs. 425 towards past mesne 
profits. It was further ordered that the 
quantum of future mesne profits will be 
decided in a separate enquiry under Order 20, 
tule 12, Civil Procedure Code, without a 
declaration that the plaintiff in that suit was 
entitled to future mesne profits also. 
The judgment and decree of the learned Dis- 
trict Munsif of Cuddalore, in O. S. No. 678 
of 1968 were confirmed on appeal by the Sub 
Court, Chidambaram, in A. S. No. 115 of 
1972. The respondent herein and her co- 
defendant therein were dispossessed in exe- 
cution proceedings, and the respondent herein 
has compensated Mannangatti Ammal by 
paying her damages for the loss sustained by 
her due to the breach in the warranty of title: 
Thereafter, the respondent has filed this suit 
for the reliefs aforesaid. 


4. The appellants, among whom the first 
appellant is the main contesting defendant, 
contested the claim of the respondent con- 
tending that there was no breach in the 
covenant of title, that the purchase by the 
plaintiff was with full knowledge of the 
defect in the title of her vendors, and that 
the plaintiff i is not entitled to any damages. 


5. The learned trial Judge having found in 
favour of the plaintiff-respondent, as mention- 
ed above, the defendants have preferred this 
appeal. 


The two points that arise for considere tion in 
this appeal аге : : 


1.. Whether the Siaintift-respondent is 
entitled to damages for breach in the warranty 
of title. 


2.: If so, whether the plaintiff-respondent is 
also entitled to a charge over the B schedule 
property? 


6. There is no dispute about the fact that 
Narayanaswami Iyer and Lakshmi Ammal 
were entitled only to a life estate each .a nd 
that they executed Exhibit A-1, dated lith 
December, 1929, as if they were entitled to an 
absolute estate. Ramamoorthi Iyer, son of 
Veeraswami Iyer, from whom the responden 
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has ultimately purchased the property before 
selling it to Mannangatti Ammal, is liable in 
damages for a breach in the covenant of title 
notwithstanding the fact that he was not the 
person who executed Exhibit А-1 and whether 
or not he was aware of the defect in the title. 


7. Section 55 (2) of the Transfer of Property 
Act, which lays down that 


“The seller shall be deemed to contract 
with the buyer that the interest which the 
seller professes to transfer to the buyer 
subsists and that he has power to transfer 
the same" 


also makes it abundantly clear that, 


' “The benefit of the contract mentioned in 
this rüle shall be annexed to, and shall go 
with, the interest of the transferee as such, 
and may be enforced by every person in 
whom that interest is for the whole or any 

_ part thereof, from time to time, vested.” 


Therefore, the benefit of the covenant for 
title runs with the land and is enforceable by 
the subsequent purchasers of the land, and if 
the buyer resells to several purchasers, each 
of his purchasers is entitled to sue on the 
covenant in respect of his part. 


$. In Guruswami Gounder v. Santhappat, 
Veeraswami J., (as he then was) has observed 
that; 


“Section 55 (2) of the Transfer of Property 
Act clearly provides that the seller shall be 
deemed to contract with the buyer that the 
interest which the seller professes to transfer 
to the buyer subsists and that he has power 
to transfer the same. The section goes 
further to provide that the benefit of such 
a contract is annexed to and shall go.with 
the interest of,the transferee as such and is 
enforceable by every person in whom that 
interest of part or it is vested. When the 
lower appellate Court observed that there 
was no privity of contract between the first 
defendant and the appellant as purchaser 
from the 12th defendant, it apparently 
overlooked this statutory provision. In one 
sense one may say that strictly speaking 
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there is no privity of contract between the 
seller and the transferee from a buyer of 
immovable property but there is clearly 
by reason of section 55 (2) of the Act, 
privity of estate between such persons which 
will enable the transferee from a purchaser 
to sue for damages in breach of a deemed 
covenant of title.” 


9. Similarly, in Kalyani Ammal v. Ezhumalai 
Nattar!, Natesan, J., has held that the vendor 
cannot escape from responsibility for the 
obligation the vendor had guaranteed when 
it is ultimately found that her title was not as 
extensive as she purported it to be, that the 
vendor may be dead, but the estate of the 
vendor may be made to answer for the breach 
and that the covenant for quiet enjoyment 
in its nature can survive the covenantor, and 
that it is not a simple personal covenant of 
the vendor to come toan end with which 
the purported transfer came to an end. 
Natesan, J., has further observed that, 


“The covenant either expressly mor 
impliedly is limited in its duration to the 
lifetime of the vendor and as observed in 
-Gulabchdnd v. Surayi Rao*, it would 
indeed be a startling result of the incident 
of the covenant if it was to be extinguished 
precisely at the moment when the necessity 
for the protection afforded by it arises.” 


Subsequently, the learned Judge has observed 
that he could not see why the estate which 
had gained under the covenant should not be 
made to compensate in damages ‘for breach 
of the covenants and that the representatives 
of the estate would be bound by the covenant 
of the deceased (vendor). Therefore, the 
respondent is entitled to recover damages 
from the appellants on account of the breach 
of the warranty of title. 


10. The purchaser, who was compelled to 
give up possession by reason of the breach in 
the warranty of title given by the vendor is 
entitled to recover the market value of the 
land at the time of the eviction as damages, 
and this is the basis for the compensation 
awarded by the trial Court. Admittedly, the 
preperty was sold by the first defendant after 
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he succeeded in the prior suit. The consi- 
dération received by the sale was a sum of 
Rs. 10,700, and this is the amount awarded 
aS damages. с 


11. The next question to be considered is, 
whether the plaintiff is entitled to'a charge 
over the B schedule properties: In Natesa 
Vanniyan v. Gopalasami!, Jackson, J., speak- 
ing for the Bench has observed that “the 
Transfer of Property Act does, not ‘apply 
to any transfer by operation of law 
(S., 2-а) and therefore the implied 
covenant for title in section 55 (2) is not 
annexed to the interest of transferee by Court 
sale", and has, however, held that if the 
right and interest of judgment-debtor, which 
is sold by auction of the Court, should happen 
to include ‘an interest which the trans- 
fer was capable of passing, then that interest 
could be purchased at the Court sale along 
with the property to which it was attached 
and if such interest were а covenant running 
with the land, as, for instance, the coven- 
ant for title provided in section 55 (2) that 
interest could be transferred at a Court sale. 
However, he has observed that, 


T“... though the Transfer of Property Act 
mentions certain contracts the benefit of 
‘which shall be annexed to and go with the 
interest of the transferee, there is no such 
mention of a covenant of indemnity". 


Не held that a covenant given іп a security 
bond by the. husband of a vendor under- 
taking that if the vendee should be deprived 
of any of the properties, he would compen- 
sate the vendee with equivalent -property, is 
nota covenant running with the land. . 


12. In the same case, Reilly, J., has 
Observed that the benefit of the contract, viz., 
the covenant to compensate for loss by reason 
of any breach in the warranty of title, does 
not run with the land in the absence of an 
assignment | of the security. The learned 
Judge was of the opinion that if it was inten- 
ded by the collateral security bond to make 
the B schedule property permanently liable to 
Subramania Sastri's assignees and represen- 
tatives-in-interest, it would be unenforceable 
———M— ——————————— 





—————— 


1. 55 М.І, J. 151: IL. L.R. 51 Mad. 688 : 28 
W. 346 :110 I.C. 830: 1928 : L. W.N. 419: 
1, К. 1928 Маа, 894, à АРУ 


THE MADRAS LAW JOURNAL REPORTS 


; [1981 
as violating the rule against perpetuities : of 
the London and South Western Riy. Company 
v. Gommr!. Therefore, the plaintiff is not 
entitled toa charge over the property more 
fully described in schedule B annexed to the 
plaint, and to this extent, the appellants 
succeed in this appeal, and the charge created: 
by the trial Court in respect of the property 
described in schedule B annexed to the plaint 
is set aside. : E 


13., The learned counsel for the appellants 
contends that the appellants are not liable to 
compensate the respondent for the loss sus- 
tained by her on account of the malfeasance 
or misfeasance committed by -Narayanaswami 
Iyer by selling an absolute estate to which he 
was notentitled and thereby depriving the 
first appellant of his absolute right to the pro- 
perty. The first appellant was not born оп 
the date of the sale deed executed by Lakshmi 
Amina] and Narayanaswami Iyer, and he is 
not sought to be made personally liable now 
for the loss caused to the vendee and his 
successor-in-interests by reason of the 
breach in the warranty, of title given by 
Lakshmi Атта! and Narayanaswami ` Iyer., 
The first appellant is liable only to the extent 
of the estate of the deceased Narayanaswami 
Iyer in his hands. ' ; 


13. Consequently, this appeal is allowed in 
part, and the judgment and decree of the 
trial Court are modified, and while confirming 
the decree for damages in a sum of Rs. 10,700. 
the decree for a charge over the plaint B 
schedule property is set aside: There will be 
no order as to costs. fo 


15. Appeal No. 138 of 1981 :—This appeal 
has been filed by the plaintiff in O. S. 
No. 13 of 1976 against the judgment 
and decree of the learned trial Judge 
refusing to grant him mesne profits, past and 
future. The mesne prófits are claimed on the 
basis of the income that might, hàve been 
derived from the plaint В schedule property. 
The plaintiff has no manner of right to posses- 
sion of the B schedule property, and the 
defendants were not in wrongful enjoyment 
ofthe B schedule property. Therefore, the 


————— —— 





1. (1882) 20 Ch.D. 562: L.J. Ch. 530: 30 
W.R.620:46L.T.449. . 
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claim of the plaintiff for mesne profits from 
the B schedule property cannot be sustained. 


16. Hence, this appeal is dismissed. There 
will be no order as to costs. 


S. J. Appeal No. 795 of 1977 
partly allowed. 
Appeal No. 138 of 1981 
dismissed. 





IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT :—G. Ramanujam, J. 


7 Swaminathan and others Appellants* 
y. 
Koonavalli and others Respondents. 


Family Arrangement—Suit for  partition— 
Suit claim based on unregistered arrangement 
—Courís below holding such arrangement 
creating interest in suit property not admis- 
sible in_evidence—Second appeal to High 
Cour t—Held family arrangement records only 
the earlier division of properties and is admis- 
sible in evidence though unregistered. 


The main question to be decided by the trial 
Court was whether the family arrangement, 
Exhibit A-1, dated 19th September, 1953 on the 
basis of which the-plaintiffs claimed title to 
1/4th share in the suit property was true and 
whether the said document being unregistered 
was admissible in evidence. The trial Court 
and the lower appellate Court both held that 
the family arrangement should be taken to 
create an interest in the suit property and 
therefore ExhibitA-1 was not admissible in 
evidence as it was unregistered. The plaintiffs 
filed a second appeal. · -- ; 


Held, The recitals in the document clearly 
indicated that there was an earlier decision by 
the panchayatdars and as‘ per the decision, 
the properties had been divided and the 
document was brought into existence only to 
record the earlier division. Therefore, the 
document can be taken to be one which 





*5. A. No. 1933 of 1977. 26th June, 1981. 
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recorded an earlier transaction of partition 
suggested by the panchayatdars. In this view 
of the matter, Exhibit A-1 was admissible in 
evidence even though it had not been register- 
ed. [Para. 9.] 


Cases referred to :— 


Raghava Rao v. {Сораја Rao, А.1. К. 1942 
Mad. 124; Bibi Aziman vw. Saleha, A. I.R. 
1963 Pat. 62; Ram Charan Das v. Girija- 
nandini Devi, (1965) 3 S. C. R. 841 : (1966) 1 
S. C. J. 61: A. I. R. 1966 S. C. 323; 
T Ramayammal у. T. Authumal (1974) 2 
M. L. J. 34: 87 L. W. 407 : A. I. R. 1974 Mad. 
321; Seethalakshmi Ammal v. Minor Ramesham 
(1976) 2 M. L. J. 30; Rangasami Gounden v. 
Nachiappa Gounden, L. R. (1919) 46 I. A. 
72: Y. L. R. 42 Mad. 523 : 36 M. L. J. 493 : 
10 L. W. 105:A. I. R. 1918 P. C. 196; 
Tek Bahadur Bhufil v. Debi Singh, (1966) 2 
S. C. J. 290 : A. I. R. 1966 S. C. 292. 


Appeal against the decreed of the Court of Sub- 
ordinate Judge, Madurai in Appeal Suit No. 
94 of 1976, preferred against the decree of the 
District Munsif, of Palni in Original Suit 
No. 308 of 1970. 


R. Sundaralingam, fer Appellant. 


K. Sarvabhauman and R. Nandakumar for 
Respondent. 


The Court delivered the following 


JUDGMENT.—The unsuccessful plaintiffs in 
O. S. No. 308 of 1970 on the file of the District 
Munsif, Palni are the appellants herein. 
They filed the said suitfor partition and sepa- 
rate possessión of their 1/4th share in the suit 
property with past and future mesne profits. 
Their case was that the suit property formed 
part of the joint family properties, that 1/4th 
share of the suit property was allotted 
under a family arrangement, dated 19th 
September, 1953, to their father, that in pur- 
suance of the said family arrangement their 
father was receiving his share of the rent 
till his death in 1967 and that as it is no 
longer possible to enjoy the property in com- 
mon, it should be divided by metes and 
bounds and their share allotted to them. 


2. Defendants 1 to 4 were the lessees and they 
merely filed a written statement setting out the 
terms of the lease in their favour. Defendants 5 
and 6 alone contested the suit. Their case was 
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their father Palanimalai Pandaram and , Ше 
plaintifls' father  Kandaswamy Pandaram 
divided their properties by metes 
and bounds on 6th . March, 1933 by a 
tegistered instrument and from that 
time onwards Palanimalai Pandaram and 
Kandaswamy Pandaram became divided in 
status. The said Palanimalai Pandaram sub- 
sequently acquired the suit property under a 
sale deed dated 27th March, 1940 and as such 
Kandaswami Pandaram, the plaintiffs’ father 
had no interest or right in the suit property 
They also denied the truth and the validity of 
the family arrangement dated 19th Septembe, 
1953 and stated that the family arrangement, 
Exhibit A-1, dated 9th September, 1953 being" 
unregistered cannot confer оп the plaintiffs 
any rights as they had no pre-existing title in 
the suit property. 


3. Thus the main question to be, decided by 
the trial Court was whether the family arran- 
gement, Exhibit A-1, dated 19th S.ptember, 
1953 on the basis of which the plaintiffs claim 
title to 1/4th share in the suit property was 
true and whether the said document being 
unregistered is admissible in evidence. 


4. The trial Court found that the family 
arrangement, Exhibit A-1 was true but how- 
ever held that as the plaintiffs’ father Kanda- 
swami Pandaram had no antecedent title to 
any portion of the property, Exhibit А-1 
should be taken to create an interest in the 
suit property and therefore, Exhibit A-1 is 
not admissible in evidence as it is unregiste- 
red. Insupport of the said view asto the 
admissibility of Exhibit A-1, the trial Court 
relied on the decisions in Raghava Rao v. 
Gopala Rao’, and Bibi Aziman v. Saleha?. 
Since the trial Courttheld that Exhibit A-1 is 
inadmissible in evidence, the suit was 


dismissed. . 
B 1 


5. On appeal, the lower appellate Court also 
took the view that Exhibit А-1, the family 
arrangement creates an interest in the suit 
property in favour of the plaintiffs father 
who had no pre-existing right therein, it 
requires registration and, therefore, Exhibit 








r R. 1942 Mad. 124. 


1. A. 
2. А.1. R. 1963 Pat. 62. 
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А-1 cannot be admitted in evidence. In this 
view the lower appellate Court dismissed 
the appeal. 


6. This second appeal filed by the plaintiffs 
had been admitted on the following substantial 
question of law: Whether Exhibit А-1 isa 
family arrangement and if so, whether it is 
not admissible for want of registration? 


7. As already stated both the Courts below 
have taken the view that as the plaintiffs’ 
father Kandaswami Pandaram did not have 
any pre-existing or antecedent title in the ` 
suit property in respect of which the family 
arrangement Exhibit А-1 was entered into, 
the family arrangement should be taken to 
create an interest in the suit property in 
favour of the plaintiffs’ father and, therefore, 
itis inadmissible in evidence for want of 
registration. The learned counsel for the 
appellants submits that the view taken by the 
Courts below is erroneous in the face of the 
decisions in Ram Charan Das v. Girijanandini 
Devi, T. Ramayammal у. T. Authumal* 
and Seethalakshm Ammal | v. Minor 
Ramesham?. Inthe first case the Supreme 
Court held that a family arrangement is not 
a transfer or creation of interest in the pro- 
perty within the' meaning of section 37 (a) 
of the U. P. Court of Wards Act, 1912, that 
Courts give effeet to a family settlement upon 
the broad and general ground that its object is 
to settle existing or future disputes regarding 
property amongst members of a family, that 
the word ‘family’ in this context is not to be 
givena narrow meaning and that it is not 
necessary as has been held by the Privy 
Council in Rangasami Gounden v. Nachiappa 
Gounden*, that every party taking benefit 
under a family settlement must necessarily be 
shownto have, under the law, a claim to a 
share in the property and all. that is necessary 
is that the parties must be related to one 
another in some way and have a possible claim 
to the property or a claim or even a semblanc- 





n ——— 
1. (1965) 35. С.В. 841: (1966) 1 S. C. J. 61: 
. 1966 S. C. 323. 

2. (1974) 2M. L.J. 34: 87 L. W. 407 : A. I. К.' 
1974 Mad. 321. 

3. (1976)2 M. L. 7.30. / 

4. (1919) L. R. 46 I. A. 72 : I. L.R. 42 Mad. 523: 
36 M. L. J. 493 : 10 L. W. 105 : A. I.R. 1918 P. C. 
196. 
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of a claim on some other ground as, say 
affection. The above decision has been con- 
sidered and followed by this Court in 
T. Ramayammal v. Т. Muthammal!. In that 
case it was held thata person who benefits 
uuder a family arrangement need not 
necessarily have a share in the family pro- 
perty and that it is sufficient that the parties 
are related to each other in some way and 
have а possible or even a semblance of claim 
to that property. Seethalakshmi Ammal v. 
Minor Ramesham? also followed the said 
decision of the Supreme Court and held that 
a family arrangement stands on a peculiar 
footing and having regard to thé purport of 
such an arrangement, Courts will more readily 
give assent to a bona fide family arrangement 
than avoid it and that considering the object 
of the family settlement, Courts have placed 
the settlements on such a high pedestal that 
they have gone to the extent of laying down 
that principles which apply to the case of an 
ordinary compromise between strangers do 
not equally apply to the case of compromise 
in the nature of family arrangements, and 
that since there is no transfer of interest as 
envisaged by the Transfer of Property Act in 
a family arrangement, family arrangements 
can be arrived at orally. і 


8. However, there is another decision of the 
Supreme Court reported in Tek Bahadur Bhufil 
v. Debi Singh’, wherein it was held that when 
a family arrangement is brought about by a 
document, such a document requires registra- 
tion as it would amount toa document of title 
declaring for future what rights and what 
properties the parties possess. But the same 
case has laid down that ifa document is no 
more than a memorandum of what had been 
agreed to by the parties earlier, it does not 
require registration as required by section 17 
of the Registration Act, for a family arrange- 
ment as such can be recorded in writing as 
a memorandum of what has been agreed 
upon. Thus the question whether the docu- 
ment Exhibit А-1 requires registration will 
depend upon the fact whether Exhibit A-1 is 
a record of family arrangement which has 
been arrived at earlier or whether it actually 
Operates in praesenti as a family arrangement. 
—————— 


І. (1974) 2 M. L. J. 34 : A. I. R. 1974 Mad. 321. 
2. (1976) 2 M. L. J. 30. 
3. (1966) 2 S.C 7.290: А.Т.К. 1966 S. C. 292. 
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9. The learned counsel for the respondent 
contends that Exhibit A-1 itself brings about 
a division on the basis of the family settle- 
ment and, therefore, it should be by itself 
taken to convey interest in the suit properties 
and, therefore, it is inadmissible for want of 
registration. However, I am not inclined 
to agree with the learned counsel for the res- 
pondents that the document itself effects a 
division in pursuance of the family arrange- 
ment which was brought about by the pan- 
chayatdars. The operative words in the docu- 
ment are as follows :— 
“op — Gemósiáecr mugs еті Я& 
e»sGuapssé Cel Әтір ugbserus 
sited Go wus prih Quys 
б@&твйт@ abh sr өрши. 
prog С 5 81960 pri uraéagri ew g 
ASIG Ab 5TH 197013995 5% 
Asror 506 durur g.” 


The above recitals in the document clearly 
indicate that there was an earlier decision by 
the panchayatdars and as per the decision, 
the properties have been divided and the 
document is. brought into existence only to 
record the earlier division. Exhibit A-1 
nowhere says that it itself effects a division 
in praesenti. Therefore, the document can be 
taken to be one which records an earlier 
transaction of partition suggested by the 
panchayatdars. In this view of the matter I 
have to hold that Exhibit A-1 is admissible in 
evidence even though it has not been register- 
ed. 


10. Inthis case both the Courts below have 
held that Exhibit A-1 is inadmissible in evi- 
dence and the plaintiffs cannot claim any 
rights thereunder. Now that this Court has 
found that Exhibit A-1 is admissible in evi- 
dence, the matter has to go back to the lower 
appellate Court for a decision on the other 
issues. i 

11. The second appeal is, therefore, allowed 
and the matter is remitted to the lower appel- 
late Court for fresh disposal in the light of 


the observations made by this Court. There 
will be no order as to costs. 
S. J. ——— Appeal allowed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—V. Ramaswami, J. 


Gopal Gounder and others Appellants* 
y. 
Kothandarama Gounder Respon dent. 


Tamil Nadu Occupants of Kudiyiruppu (Con- 

ferment of Ownership) Act (XL of 1971), 
Section 23 — Suit for declaration of title— 
Defendants pleading adverse possession in 
written statement—Defendants also claiming 
benefits under the Kudiyiruppu Act—Courts 
below holding defendants nof entitled to 
benefits under the Act because of their claiming 
title by adverse possession—Second appeal by 
defendants—Plea in written statement could 
not become cause of action for the suit— 
Defendants held entitled to the benefits under 
the Act. 


The plaintiffs filed a suit for a declaration of 
title and recovery of possession of 15 cents 
of land. The defendants did not dispute the 
title of the plaintiff; but pleaded adverse 
possession and also claimed to be entitled to 
the benefits of the Tamil Nadu Occupants 
of Kudiyiruppu (Conferment of Owner- 
ship) Act, 1971. The Courts below held 


that by setting up title in themselves, the ` 


defendants had forfeited their rights, if any, 
under the Act. The defendants filed -the 
second appeal. 


Held: On the evidence the plaintiffs are 
agriculturists in occupation of kudiyiruppu 
lands as licensees on 19th June, 1971, and as 
such the kudiyiruppu land shall vest in them 
absolutely free all encumbrances. [Раға. 6.] 


In this case, the defendants did not dispute 
the title of the plaintiff prior to the suit. In 
any case there was no evidence to show that 
there was any denial of title except in the 
written statement filed in this suit itself. The 
plea in the written statement could not become 
the cause of action for the suit itself. It was 
therefore not possible to defeat the claim of 
the defendants for the benefits of the provi- 
sions of the Kudiyiruppu Act by merely referr- 











*S. A, No. 1164 of 1977. 2nd January, 19817 


THE MADRAS LAW JOURNAL REPORTS 


[1981 


ing to the denial of title in the written state- 
ment. [Para. 7.] 


Cases referred to:— 


Boologanathan v. Govin darajan, (1979) 2 
M. L. J. 47; Gulam Mohamood v. Ammani 
Ammal, (1960) 2 M. L. J. 351 : 1960 M. L. W. 
688. f 


Appeal against the decree dated 7th January‘ 
1977, of the Court of the I Additional Sub- 
ordinate Judge, Cuddalore in Appeal Suit 
No. 398 of 1974, preferred against the decree 
of the Court of the Pri. District Munsif, 
Tindivanam in Original Suit No. 717 of 1973. 


B. Lakshminarayana Reddy and G. Kathirvelu, 
for Appellants ^ 


R. S. Venkatachari, for Respondent. 
The Court delivered the following 


JupGMENT.—The defendants are the appel- 
lants. The suit was filed by the respondent- 
plaintiff for a declaration of his title to an 
extent of 15 cents out of 42 cenis in Survey 
Number 34/17 and for recovery of possession. 
The plaintiff’s case was that the property was 
purchased by his father and that after his 
father’s death, he became entitled to the same. 
He further contended that the defendants 
asked for permission to put up some thatched 
houses in the site agreeing to vacate and 
deliver possession as and when demanded by 
the plaintiff and on that understanding the site 
was given to the defendants and they have put 
up thatched houses. The plaintiff demanded 
the defendants to vacate and deliver posses- 
sion of the site and finding that the defendants 
are not complying with the request, he has 
filed the present suit. 


2. The defendants did not dispute the 
original title vested in the father of the plain- 
tiff, or after his death, on the plaintiff. But 
they pleaded adverse possession. The defen- 
dants also pleaded that they are entitled to 
the benefits of the Tamil Nadu Occupants of 
Kudiyiruppu (Conferment of Ownership) Act, 
1971, hereinafter referred to as the 
Kudiyiruppu Actand that this suit for posses- 
sion is accordingly barred under section 23 of 
the Kudiyiruppu Act. 


3. Both the Courts below have concurrently 
held that the plaintiff has established his title 


1 
to the property as well as the permissive 
nature of possession of the defendants pleaded 
by the plaintiff. The defendants were held not 
entitled to the benefits of the Kudiyiruppu 
Acton the ground that the defendantt, by 
setting up title to the property in themselves 
by adverse possession, have forfeited their 
rights if any under the Kudiyiruppu Act. The 
Courts below also held that there is no 
evidence to show that the defendants are 
agriculturists or agricultural labourers in order 
to entitle them to {һе benefits of the 
Kudiyiruppu Act. It is against these findings, 
the defendants have filed the present second 
appeal. 


4. The learncd counsel for the appellants 
{contended that even on the finding that the 
appellants’ possession. was permissive as 
licensees and on the admitted fact that they 
have put up constructions, they are entitled 
to the benefits of the Kudiyiruppu Act. He 
also contended that the finding of the Courts 
below that there is по evidence to show that 
the detendants are either agriculturists or 
agricultural labourers is contrary to the 
admission made by the plaintiff himself and 


the other recorded evidence produced in this . 


case, and against the presumption raised under 
the Kudiyiruppu Act and that, therefore, that 
finding 1s also not binding in second appeal. 


S. Underthe Kudiyiruppu Act, any agricul- 
turist or agricultural labourer who was occupy- 
ing any Kudiyiruppu on the 19th day of June, 
1971, either as a tenant or as licensee, shall 
with effect from the date of the commencement 
of the Kudiyiruppu Act, be the owner of such 
Kudiyiruppu and such Kudiyiruppu shall 
vest in him absolutely free from all encum- 
brances. "'Kudiyiruppu" is defined as mean- 
ing the site of any dwelling house or hut 
occupied, either as tenant or as licensee, by 
any agriculturist or agricultural labourer and 
includes such other area adjacent to the dwell- 
ing house or hut as may be necessary for the 
convenient enjoyment of such dwelling house 
or hut. There is one Explanation which says 
that “it shall be presumed that any person 
occupying the kudiyiruppu is an agricultural 
labourer or an agriculturist until the contrary 
is proved“. The word ‘agriculturist’ is also 
defined in the Act as meaning a person who 
cultivates agricultural land by the con- 
tribution of his own manual labour or of the 
manual labour of any member of his family. 
Agricultural labourer is defined as meaning a 
person whose principal means of livelihood is 
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the income he gets as wages for his manual 
labour on agricultural Jand; but does not in- 
clude a plantation labourer. 


6. As already stated, the case of the plain- 
tiff himself was that the defendants are 
licensees in respect of the suit houses and 
they had put up the dwelling houses andare 
residing thereon. Though the Kudiyiruppu 
Act creates а presumption that a person 
occupying kudiyiruppu -is an agricultural 
labourer or an agriculturist until the contrary, 
is proved, in this case, we have also the 
evidence of P. W. 1, the plaintiff himself, who 
has stated in his evidence in chief-examina- 
tion that the defendants are owning 5 acres 
of land in his village and that they are culti- 
vating those lands themselves. This evidence 
is enough to hold that the defendants are 
agriculturists within the meaning of the 
Kudiyiruppu Act. The Courts below were 
therefore in error in searching for some 
evidence on the side of the defendants in 
support of their plea that they are agricultu- 
rists when in fact it isan admitted fact that 
they are agriculturists. It is also seen from 
the documents marked in this case that during 
the pendency of the suit, proceedings were 
initiated by the authorised officer "under the 
Kudiyiruppu Act and defendants 1 to 3 were 
held entitled to the benefits of the Act in 
respect of 3 cents, 1 cent and 4 cents, 
respectively in survey number 34 which was 
sub-divided as survey numbers, 34/17-A, 
34/17-B and 34/17-C. This order was made 
after notice to the plaintiff calling for 
his objections and after an elaborate enquiry 
into the assertions made by the defendants. 
The order declaring that the defendants are 
entitled to the said extents is dated 3rd 
August, 1973, and that has become final. The” 
entire file relating to the enquiry and the 
particular order dated 3rd August, 1973, is 
marked as Exhibit B-14 in this case. Certainly. 
therefore, the observation of the Courts below. 
that there is no evidence to show that the 
defendants are agriculturists is incorrect and 
the finding based on that incorrect statement 
vitiates the ultimate conclusion and makes it 
liable for interference in second appeal.. Т 


. have to hold, therefore, that the defendants] 


are agriculturists in occupation of kudiyiruppu 
land as licensees on 19th June, 1971, and as 
such, the kudiyiruppu land shall vest in them 
absolutely from all encumbrances. 


7. The learned counsel for the respondent 
however, contended that the defendants, by 
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setting up title by adverse possession, 
-have forfeited their claim if апу 
under the Kudiyiruppu Act and that 
therefore the plaintiff is entitled to the 
declaration and possession prayed for in the 
suit. In support of this contention, the 
learned counsel relied on the decision of 
Ramaprasada Rao, CJ., reported in Boologa- 
nathan v. Govindarajan'. In that case it was 
held that if once a tenant openly denies the 
title of the lessor or pleads jus tertii then it 
automatically follows that he would not be 
considered as a tenant for any purpose what- 
soever as under section 111 (g) of the Trans- 
fer of Property Act by such open denial of 
title or by pleading jus tertii there is a for- 
feiture of the tenancy and the relationship of 
landlord and tenant is snapped thereby. That 
was a case in which the landlord filed an 
application originally under the Tamil Nadu 
Buildings (Lease and Rent Control) Act 
against his tenant for evidence. The fenant 
in that proceeding denied the title of the land- 
lord himself. The Rent Controller accord- 
ingly referred the matter to the civil Court 
as a dispute relating to title was involved. 
Thereafter the landlord filed a suit for eject- 
ment. The defendant filed an application under 
section 9 of the Tamil Nadu City Tenants 
Protection Act. The tenant died pending the 
suit and‘his legal representativés were brought 
оп record. The question for consideration 
was whether the tenant had forfeited his rights 
to file an application under section 9 of the 
Tamil Nadu City Tenants' Protection Act by 
` reason of his disputing or denying the title of 
the landlord in the prior proceedings. It is in 
those circumstances, the learned Chief 
Justice held that by reason of the denial of 
title in the earlier proceedings there was a for- 
feiture of the tenancy and that therefore the 
tenant could not then claim to be a tenant 
and file an application under section 9 of the 
Tamil Nadu City Tenants Protection Act. This 
decision has no application to the present 
сазе. In order to entail a forfeiture by denial 
and thereby deprive the defendants of any 
right under the agreement, the forfeiture or 
denial must have occurred prior to the suit 
and should have formed part of th» cause of 
action on which the suit is based. It has bzer 
so held in a number of decisions including the 
one reported in Gulam Moóhamood v. Ammani 
Аттай, wherein Anantanarayanan, J.as he 
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then was, has referred to the earlier Privy 
Council decision and other decisions of this 
Court in support of his view that in order to 
defeat а defendant or to hold that the dis- 
claimer of tenancy operates as forfeiture, the : 
denial must have occurred prior to the suit. 
This decision directly applies to the facts of 
this case. Inthis case, the defendants did 
not dispute the title of the plaintiff prior to 
the suit. In any case there is no evidence to 
show that there was any denial of title except 
in the written statement filed in this suit itself. 
The plea in the written statement could not 
become the cause of action for the suit itself. 
It is therefore not possible to defeat the claim 
of the defendants for the benefits of the pro- 
visions of the Kudiyiruppu Act by merely | 
referring to the denial of title in the written 
statement. 


8. It is then contended by the learned 
counsel for the respondent that in the pro- 
ceedings taken under the Kudiyiruppu Act, 
the defendants 1 to 3 were held entitled to. 
only 3 cents, 1 cent and 4 cents respectively 
and that therefore they have 'no defence for 
the remaining extent out of the 15 cents which 
is the subject-matter of the suit. The learned 
counsel for the defendants could not answer 
this contention. Exhibit B-14 clearly restric- 


ted the right of the defendants 1103 to the 


said extents of 3 cents, 1 cent and 4 cents 
only and that therefore they have no right to 
claim the remaining 7 cents in the subject- 
matter of this suit. 


9. The second appealis accordingly allowed 
in part in so far as the decree and judgment 
of the Courts below related to the 8 cents 
covered by Exhibit B-14 and the suit is 
decreed only for an extent of 7 cents which is 
not covered by Exhibit B-14. There will be 
no order as to costs. 





S. J. Appeal partly allowed. . 


ш ABUBACKER Y. SECRETARY, GOVT. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


(Special Original Jurisdiction.) 
PRESENT:—S. Nainar Sundaram, J. 


M. K. S. Abubacker Petitioner* 


y. 


Secretary to Government of India, Ministry 
of Finance, New Delhi and others 
Respon dents. 


Customs Act (LII of 1962), section 115 (2)— 
Proceedings taken against petitioner on the 
ground of seizure of' consumer goods—Con- 
fiscation of goods ordered—Petitioner allowed 
to pay a fine in lieu of confiscation—Penalty 
also imposed—Appeal by petitioner rejected— 
' Criminal prosecution on same set of facts and 
allegations—Conviction of petitioner—Appeal 
therefrom acquitting petitioner—Revision by 
petitioner against order imposing penalty— 
Revision rejected—Orders whether proper. 


Held; that inasmuch as before the proceed- 
ings of the departmental authorities got termi- 
nated finally, the criminal Court judgment 
had been rendered acquitting the petitioner 
not on any technical ground but on the 
merits of the case, the decision laid down in 
Shaik Kasim v. Supdt. of Post Offices, (1955) 
M. L. J. (Cri.) 484: (1965) 2 M. L. J. 90, and 
D'Silva Yy. Regional Transport Authority, 
(1952) 1 M. L. J. 35: I. L. R. (1952) Mad. 632, 
will squarely apply to the facts of the present 
case. The petitioner cannot be penalised. 

7 [Para. 4.] 
Cases referred to:— 


D’ Silva’ v. Regional Transport Authority, 
(1952) 1 M. L. J. 35:65 L.W. 73:1. L R. 
.(1952) Mad. 632 : A. I. R. 1952 Mad. 853; 
Shaik Kasim v. Superintendent of Post 
О ffices, (1965) 2 M. L. J. 90: (1965) M. L. J. 
(CrL) 484: 78 L. W. 433: А.І. В. 1965 
Mad. 522. 


Petition under Article 226 of the Constitution 
of India, praying that in the circumstances 
stated therein, and in the affidavit filed there- 
with the High Court will be pleased to issue 
awrit of certiorari calling for the records 


*W. P, No. 3273 of 1978, 29th January, 1981 
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and quash the order of the 3rd respondent 
made in О. S. No. 127 of 1970, R. D., dated 29th 
May, 1971 and confirmed by the 2nd and 
1st respondent in their order No. 363 of 1975, 
dated 9th December, 1975 and No. 136-A of 
1978, dated 11th July, 1978. 


Mrs. Ramani Natarajan, for Petitioner. 


К. N. Balasubramanian, for Additional 
Central Government Senior Standing Counsel, 
for Respondents 1 to 3. 


C. Chinnaswami, for Government Pleader for, 
4th Respondent. 


The Court made the following 


ORDER.—Proceedings under the Customs Act, 
1962 were taken against the petitioner on the 
ground of seizure of consumer goods of high 
profit margin like textiles, fountain 
pens, nail clippers, toilet requisites, 
etc., from inside the fiat car owned by the 
petitioner. The third respondent on adjudi- 
cation of the case, by order dated 29th May, 
1971, ordered confiscation of the goods. The 
car owned by the petitioner was also confis- 
cated under section 115 (2) of the Act, but 
he was allowed an option to pay a fine of 
Rsa 15,000 in lieu of such confiscation. In 
addition, a penalty of Rs. 20,000 under sec- 
tion 112 of the Act was also imposed on the 
petitioner. The appeal preferred by the peti- 
tioner to the second respondent was rejected 
on 9th December, 1975. On the same set of 
facts and allegations, a criminal prosecution 
was launched against the petitioner and the 
Chief Metropolitan Magistrate, Madras con- 
victed the petitioner and passed a sentence of 
fine on 25th May, 1977. There was an appeal 
by the petitioner in the Court of Sessions, 
Madras Division and the appellate Court 
found, on an assessment of the materials 
on merits, that the version put forth by the 
department cannot be believed and further 
the petitioner was beaten by the customs 
officials and was badly treated and statements 
were extracted from him by threat and coer- 
cion. It held that under the said circums- 
tances, the prosecution must fail and accord- 
ingly acquitted the petitioner by judgment 
dated 23rd January, 1978. In the meanwhile, 
as against the order of the second respondent 
dated 9th December, 1975, the petitioner pre- 
ferred a revision to the first respondent and 
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the first respondent by order dated 11th July, 

1978, has rejected the said revision. The 

: orders of the respondents are being challeng- 
ed in the present writ petition. 


2. Srimathi Ramani Natarajan, learned 
counsel for the petitioner, would urge that on 
the same set of facts and allegations, the 
criminal Court has acquitted the petitioner on 
merits and hence, it is not fair and proper on 
the part of’ the department to penalise the 
petitioner. In support of this submission, 
the learned counsel relies on two judgments 
of this Court. The first is that of a Division 


Bench of this Court in D'Silva v. Regional . 


Transport Authority’. The following observa- 
. tions of the Bench are elucidative on the 
point: = Е 


“We have no hesitation in making it clear 
that a quasi-judicial Tribunal like the Regi- 
onal Transport Authority or the Appellate 
Tribunal therefrom cannot ignore the find- 
ings and orders of competent criminal 
Courts in respect of an offence, when the 
Tribunal proceeds to take any action on 
the basis of the commission of that offence. 
Let us take the instance before us. The 
offence consists in smuggling food-grains. 
For that same offence, the petitioner was 
criminally prosecuted. Не has also been 
punished by his permit being suspended 
for a period of three months. If 
the criminal case against him ends 
in discharge ог acquittal, it means 

' that the petitioner, is not guilty of the 
offence and therefore did not merit any 
punishment. It would indeed be a strange 
predicament when in respect of Ше same 
` offence, he should be punished, by one 
tribunal on the footing that he was guilty 
of the offence and that he should be hon- 
ourably acquitted by another tribunal - of 
the very same offence. As primarily the 
criminal Courts of the land are entrusted 
with the enquiry into offences, it is desir- 
able that the findings - and orders of. the 
criminal Courts should be treated as con- 
clusive in proceedings before quasi-judicial 
Tribunals like the Transport Authorities 
under theMotor Vehicles Act". 


1. I.L.R. (1952) Mad. 632: (1952) М. L. J. 35: 
‚65 L, №. 73; A. I, R, 1952 Mad. 853, 


THE MADRAS LAW JOURNAL REPORTS 


[1981 


3. Ananthanarayanan, Officiating Chief 
Justice, in Shaik Kasim v. Superintendent 
of Post Offices, following the  judg- 
ment of the Bench of this Court in 
D'Silva v. Regional Transport Authority?, 
held that where the acquittal is sub- 
stantially on merits, on identical, facts 
and charges, it will not be proper for disci- 
plinary Tribunal to record a finding of guilt, 
and to punish thereon, and this-Court in 
exercise of the jurisdiction under Article 226 
of the Constitution would be justified in 
striking down the action based on such 
findings, as not in consonance with principles 
of natural justice. , : 


4. Ifindthat before the proceedings of the 


. departmental authorities got terminated finally 


the criminal Court judgment has been rende- 
red by the Sessions Judge, Madras division, 


. and the said Court has acquitted the petitioner 


noton any technical ground, but, on the 
merits of the case. Such being the position, 
the dictum laid down in the above two deci- 
sions will squarely apply to the facts of the 
present case. In this view, I am obliged to 
interfere in the writ petition and accordingly 
the writ petition is allowed. There will be no 
order as to costs. 


R. S. —— Petition allowed. 


1. (1965) 2 M. L. 7.90: (1965) M. L. J. (Си) 
484: 78 L. W. 433 : A. I. R. 1965 Mad. 502. 

2. LL.R. (1952) Mad. 632; (1952) I M. L. J, 
35, 


II] 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT :—P. Venugopal, J. 


т. Sundaramoorthy Petitioner* 


V. 


Р. Kanakaraj and another ... Respondents. 


Pondicherry Municipalities Aet (IX of 
1973), section 158, Schedule VIII—Trans- 
fer of property—Levy of surcharge— Cour t- 
auction-purchaser—Whether liable to pay duty 
on Sale certificate issued to him. 


The sale certificate does not vest title in the 
Court-auction purchaser. It is the confirma- 
tion of sale that passes title to the auction- 
purchaser and he becomes the owner of the 
property from the date of sale and not from 
the date when the sale certificate is issued. 
The vesting of title is not made dependent on 
the issue of sale certificate. The Court sale 
certificate is only a formal document confirm- 
ing what was purchased by him in Court- 
auction and the Court-auction-purchaser can 
base his title to the property only by virtue of 
his purchase in the Court-auction. It, there- 
fore, follows that the sale certificate issued by 
the Court does not convey or vest title to the 
auction-purchaser. Аз it is only a formal 
document evidencing transfer of immovable 
property which has already taken place when 
the property was sold in Court-auction, it is 
notan instrument of transfer of immovable 
property as specified in the VIII Schedule to 
the Pondicherry Municipalities Act. In this 
view, there is no liability for the petitioner to 
pay surcharge under section 158 of the said 
Act. [Para. 5.] 


Cases referred to : 


Ramabhadra Naidu v. Kadiriyasami Naicker, 
48 Y. А. 155: I. L. R. 44 Mad. 483: 14 M. L. J. 
125 : 63 I. C. 708 : A. I. R. 1922 P. C. 252; 
M. C. T. M. Chidambaram Chettiar v. 
Rangaswami Thevar, 1937 M. W. N. 1267: 
175 I.C. 208: A.LR. 1938 Mad. 232, 
Makkan Lal Која v. Baldeo Prasad, A. Y. В. 
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1938 All. 471; Mt. Ram Sri v. Jai Lal, 
A. I. В. 1947 All. 171. 


Petition under section 115 of Act V of 1908, 
praying the High Court to revise the Order of 
the Court of the Principal Subordinate Judge, 
Pondicherry, dated 12th December, 1978 and 
made in E. A. No. 617 of 1978 in E. P. No. 
54 of 1978. 


V. Sridevan, G. Masilamani and C. Jayaraj, 
for Petitioner. 


Pleader for Pondicherry, 
and 


The Government 
R. Gandhi, M. Kamalanathan 
K. B. K. Vasuki, for Respondents. 


The Court made the following 


ORDER. —Under section 158 of the Pondi- 
cherry Municipalities Act (IX of 1973), 
duly in Ше form of surcharge on 
transfer of property shall be levied on every 
instrument of the description specified in 
Schedule УШ relating to immovable property 
and situated within the limits of Pondicherry 
Municipality. The petitioner isthe Court- 
auótion-purchaser and was directed to pay 
duty on the sale certificate issued to him. It 
was contended that he is not liable to pay 
surcharge as the sale is not  inter-vivos 
between the parties but one effected Бу 
operation of law. The Court below held that 
the sale certificate conveys title and surcharge 
is payable by the Court-auction-purchaser. 
Against the order of the lower Court, the 
present civil revision petition has been filed 


2. The learned counsel for the civil revision 
petitioner contended that surcharge is not 
leviable on every instrument of transfer of 
immovable property, but only on those instru- 
ments of transfer of immovable property 
described in the VIII Schedule and the sale 
certificate issued by the Court in favour of 
the petitioner 15 not an instrument of sale of 
immovable property specified in the VIII 
Schedule and hence there is no liability to 
pay surcharge on the sale certificate issued in 
favour of the petitioner. 


3. The next contention of the learned 
counsel is that duty in the form of surcharge 
is leviable on the duty imposed by the Stamp 
Act, 1899, and not ata rate as fixed by the 
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Government on the amount specified in the 
VIII Schedule. i f 
4. ‘The learned Government Pleader relying 
on a decision of the Privy Council reported in 
Ramabhadra Naidu v. Kadiriyasami Naicker!, 
contended that sale certificates are documents 
of title evidencing transfer of immovable pro- 
perty in favour of the petitioner and duty in 
the form of surcharge is leviable under sec- 
tion 158 of the Pondicherry Municipalities 
Act, 1973. In the decision reported in 
М. С. Т. М. Chidambaram Chettiar v. 
Rangaswami Thevar and others?, this Court has 
held that the Court — sale-certificate is only a 
formal document confirming what was 
purchased in the Court-auction and the Court- 
auction-purchaser can base his title to the 
property only by virtue of his purchase at the 
Court-auction. In the decision reported in 
Makkan Lal Kola and another v. Baldeo 
Prasad and others’, it was pointed out that 
the sale certificate is only a statutory evidence 
of transfer in place of the mode of transfer 
by a registered safe deed, and title will vest 
in favour of the Court-auction-purchaser from 
the date of sale and not from the date when 
the sale certificate was issuedin his favour. 
In the decision reported in МЕ. Ram Sri v. 
Jai Тай, it was held that the vesting of title 
in the auction-purchaser is not made depen- 
dent on the issue of sale certificate and it is 
the confirmation of sale that passes title to 
the auction-purchaser. 


5. The legal position emerging from the 
decisions cited above can be stated as under. 
[The sale certificate does not vest title in the 
auction-purchaser. Itis the confirmation of 
'sale that passes title to the auction-purchaser 
'and he becomes the owner of the property 
from the date of sale and not from the date 
When the sale certificate 15 issued. The 
tissue of sale certificate. The Court sale 
lcertificate is only a formal document confirm- 
ing what was purchased by him in Court- 
auction and the Court-auction-purchaser can 
base his title to thesuit property only by virtue 
of his purchasein the Court-auction. It, there- 











1. 48I. A. 155: I. L. R. 44 Mad. 483: 14 M. L. W. 
125 : 63 I. C. 708: A. I. R. 1922 P. C. 252. 
2. 1937 M. W.N. 1267: 175 І.С. 208 : A.I. R. 
1938 Mad. 232. . 
. 73. А.Т. R. 1938 АП. 471. 
4. A.I. R, 1947 All, 171, 
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fore, follows that the sale certificate issued by 
Court does not convey or vest title to the auc- 
tion-purchaser. As it is only a formal docu- 
ment evidencing transfer of immovable pro- 
perty which has already taken place when the 
property was sold in Court-auction, it is not 
an instrument of transfer of immovable pro- 
perty as specified in the VIII Schedule to the 
Pondicherry Municipalities Act. In this view, 
there is no liability for the petitioner to pay 
surcharge under section 158 of the said Act. 
As the petitioner succeeds on the first conten- 
tion, it is unnecessary to go into the 
correctness of the second contention regarding 
the quantum of surcharge payable by the peti- 
tioner, ; 


6. In the result the order of the lower Court 
is set aside and the civil revision petitio 1 is 
allowed with costs. 


R. S. Petition allowed. 


— 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT.— 5. Padmanabhan, J. 


T. Prakasam . Petitioner* 
y. 

The General Superintendent, Ennore 
Thermal Power Station, Madras-57 and 
another Respondents. 


Constitution of India (1950), Article 226— 
Junior Assistant in Tamil Nadu Electricity 
Board—Appearing for special test conducted 
by the Tamil Nadu Public Service Examina- 
tion—Books seized from the employee in the 
examination hall before the commencement of 
the examina tion— Char ges framed and punish- 
ment imposed by stoppage of the next incre- 
ment—Validity of punishment challenged— 
Impugned or der quashed. 


in 


He 


was ajunior assistant 
the Tamil Nadu Electricity Board. 











*W. P, No, 2575 of 1978. 
TORIS : 5th December, .1980 
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appeared ог the special test con- 
ducted by the Tamii Nadu Public Service 
Commission. Before the commencement of 
the examiination, certain books were seized 
from him, by an officer of the Tamil Nadu 
Public Service Commission. Ап enquiry was 
held. The petitioner was found guilty for 
violating instructions Nos. 21 and 22 of the 
Instructions to Candidates. An appeal filed 
by the petitioner to the higher authority was 
also dismissed. The petitioner was punished 
by the stoppage of an increment. The peti- 
tioner challenged the punishment by filing a 
writ petition. 


Held: The petitioner had not admitted that 
he had committed violation of rules 21 and 
22. On the other hand he had clearly stated that 
he had not made use of the books. He had no 
intention of making use of the books in the 
examination that was taken by him. 
Admittedly, the books were also removed 
from him before the examination commenced. 
In the circumstances, the finding of guilt 
entered against the petitioner by the punish- 
ing authority as well as the Appellate Autho- 
rity based on the finding of the enquiry 
committee cannot stand. [Para. 2.] 


Petition under Article 226 of the Constitution 
of India for the issue of a writ of certiorari to 
call for the records with order of the first res- 
pondent in the Memo GS/ETPS/ADM/II/ 
A-2 D. 100 of 1978, dated 25th March, 1978 
etc , and quash the same. 


K. Nadanasabapathi, for Petitioner. 


N. Thyagarajan, for C. Chinnaswami and 
Shakir Ali, for Respondents. 


The Court the made the following 


ORDER.—The petitioner is employed as a 
junior assistant in the Tamil Nadu Electricity 
Board. He is working in the Ennore Thermal 
Power Station, Madras. On 15th November, 
1975, he appeared for the special test examina- 
tion conducted by the Tamil Nadu Public 
Service Commission. Before the commence- 
ment of the examination certain books were 
seized from the petitioner by the officer of 
the Tamil Nadu Public Service Commission 


M. L: J.—52 


during the surprise inspection of the examina- 
tion hall. Thereafter, a show-cause notice 
was issued to the petitioner. The show-cause 
notice called upon him to explain why he 
should not be proceeded against in respect of 
the following charge : 


“It is brought to the notice of the under- 
signed that T. Prakasam, junior assistant 
had resorted to malpractice in the examina- 
tion hall while appearing for the special test 
on 15th November, 1975 by making use of 
unauthorised books or notes. Thiru Praka- 
sam has thus violated the Instructions Nos. 
21 and 22 of the Instruct ons to the Candi- 
dates appearing for the special test 
examination.” 


The petitioner submitted an explanation. 
In the explanation he stated that he was 
reading the book ‘Account Test for Subordi- 
nate Officers, Part I, Questions and Answers, 
published by the Account Test Institute’ 
Madras in the examination hall before the 
commencement of the examination and the 
book was taken away from him even before 
the examination. Не further stated that he 
had absolutely no intention of making use of 
the book during the examination. An enquiry 
was held. In the enquiry no witnesses were 
examined. Before the enquiry the petitioner’s 
statement was taken to the effect that he had 
already given a detailed explanation on Ist 
March, 1977 in respect of the charge and that 
he had no intention to copy in the examina- 
tion by using the printed notes. The com- 
mittee has stated as follows in the course of 
the enquiry report : 


“On a perusal of his explanation, dated Ist 
March, 1977 of Thiru T. Prakasam, it is 
seen that on 15th November, 1975, he 
entered the'examination hall at 9. 50 A. M. 
and was refreshing himself for the examina- 
tion using the printed notes. The printed 
notes has been confiscated by the officer of 
the Tamil Nadu Public Service Commission 
during the surprise inspection of the exami- 
nation hall at 9.55 A. M." 


It is admitted that the examination commenc - 
ed only at10 A.M. The committee has 
further observed as follows.— 
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"Even though he has no intention of using 
the printed notes for copying in the exami- 
nation hall, it is still proved that even to 
refer the notes inside the hall, before the 
commencement of the examination is a 
violation of the instructions to candidates. 
In view of the above, the charge framed 
against Thiru T. Prakasam is proved and 
hence found guilty.” . 


The report was accepted by the punishing 
authority and the punishment of stoppage of 
next increment with cumulative effect was 
imposed. The appeal filed by the petitioner 
to the General Superintendent, Ennore Ther- 
mal Power Station was also dismissed and 
hence the writ petition. 


2. From the above narration of facts it 
would be seen that the charge framed against 
the petitioner stated that he had made use of 
. unauthorised books or notes during the 
examination and violated Instructions Nos. 
21 and 22 of the Instructions to the Candi- 
dates. Rule 21 reads thus—. 


“The use of books containing notes or 
commentaries will not be permitted". 


Rule 22 states that the use of guides, digests, 
summaries, catechisms, etc., will not be allow- 
ed. The relevance of rules 21 and 22 can be 
seen when rule 14 is read. Rule 14 states 
that the use of books will be allowed in 
answering all the papers in all the the tests 
except the translation test, the papers on 
general principles in the Indian Penal Code 
and the Criminal Procedure Code and 
Criminal Judicial Test, Part I. Books other 
than those prescribed for a test will not be 
allowed in answering the paper or papers in 
that test. Rule 15 states that candidates 
should bring their own books with them for 
' purpose of answering the question papers in 
the tests in the case of which the use of books 
is allowed. It will therefore be seen that 
when rules 21 and 22 use the words ‘the use 
of books’ they meant that books containing 
notes or commentaries will not bc allowed to 
be used during the examination. They do 
not prohibit such books being taken into the 
examination hall prior to the examination. 
The rule which prohibits the taking of the 
books other than those authorised into the 
examination hall is rule 23. No charge is 
framed against the petitioner for violation of 
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tule 23. Inthe circumstances, the enquiry 
officer's finding that the petitioner has violat- 
ed rule 23 by introducing unauthorised books 
in the examination hall cannot stand in the 
absence of a charge to that effect. Further, 
the petitioner has not admitted that he had 
committed violation of rules 21 and 22. On 
the other hand, he has clearly stated that he 
had not made use of the books. He had no 
intention of making use of the books in the 
examination that was taken (sic) by him. 
Admittedly, the books were also removed 
from him before the examination commenced. 
In the circumstances, the finding of guilt 
entered against the petitioner by the punish- 
ing authority as well as the Appellate 
Autority based on the finding of the enquiry 
committee cannot stand. The impugned 
orders are quashed, and the writ petition is 
allowed, but in the circumstances without 
costs. 


S. J. ———— Petition allowe d. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. | 


PRESENT :—S. Mohan, J. 


K. S. P. Subramaniam Petitioner * 


y. 


The Commissioner of Land Revenue and 
Commercial Taxes, Madras and others 
Respondents. 


Tamil Nadu Cinemas (Regulations) Rules, 
(1957), rules 35, 35-A—Application for grant 
of ‘no objection’ certificate to a permanent 
theatre— Notices inviting objections put up at 
the collectorate and at the municipal one 
Objections received belatedly considered by the 
Collector and application rejected —Appeal to 
Board of Revenue by applicant —Appeal reject- 
ed by Board—Petition by applicant under 
Article 226 of the Constitution—Held belated 
objections cannot be considered—Licensing 
authority has no inherent power—Petition 
allowed. 


The petitioner filed an application to the 

Collector for the grant of a ‘no objection’ 
*W. P. No, 1322 of 1979. 

25th September, 1980, 


П] SUBRAMANIAM Y. СОММЕ, ОЕ LAND REVENUE (Mohan, J.) 


certificate to construct a permanent air-condi- 
tioned theatre. Notices inviting objections 
were duly published at the Collecto- 
rate and the Municipal Office. Objec- 
tions were: received belatedly by the 
Collector who took them into consideration 
and rejected the application for the grant: of 
‚а ‘no objection’ certificate. The petitioner 
preferred an appeal to the Board of Revenue. 
The Board held that the Collector could con- 
sider the objections though belated, in public 
interest, and rejected the appeal. The appli- 
cant filed a petition under Article 226 of the 
Constitution against the rejection. 


Held, the objections of the Municipality 
within the meaning of rule 35 (2) of the Tamil 
Nadu Cinemas (Regulations) Rules, 1957 were 
belated; likewise, the objections of the 
respondents 3, 4 and 5, within the 
meaning of rule 35-A. If that be the 
resultant position, can they be considered 
to be valid objections in law? They cannot 
be considered to be valid objections in law. 
This is because where law lays down a pro- 
' cedure, that procedure will have to be follow- 
ed. It should be remembered in this connec- 
tion that the licensing authority is entrusted 
with power subject to the provisions of the 
statute and the rules made thereunder. He 
has no inherent power. [Para. 3.] 


Tt cannot be contended that by reason of the 
personal inspection the Collector gains 
certain knowledge and therefore that know- 
ledge could be utilised. For one thing neither 
the order of the Collector nor that of the 
Board puts it on this ground. Again the 
question may arise whether the knowledge 
gained on personal inspection could be utilis- 
ed, for a judicial disposal of the matter and in 
such a case whether it would not be tainted 
with the element of bias. [Para. 4.] 


Petition under Article 226 of the Constitution 
of India to issue a writ of certiorari calling 
for records in proceedings of first respondent 
in B.P. Rt. 1524/1, dated 14th March, 
1979 of second respondent and quash the 
order therein etc. 


R. Muthukumaraswami, for Petitioner. 


C. Chinnaswami, for Government Pleader 
and Miss. M. B. Dominique, T. Stanislas and 
N. Shaher Ali, for Respondents, * 
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The Court made the following 


ORDER.—The petitioner applied to Ше 
Collector on 20th February, 1976 for the grant 
of a ‘no objection’ certificate to construct a 
permanent air-conditioned theatre in T. S. 
No. 397/1 (Part) of Block No. 49. Ward 
No. 24 of Tiruchirapalli Municipality. Notices 
inviting objections were duly published at the 
Collectorate and at the  Thiruchirapalli 
Municipal Office on 25th February, 1978 and 
lst March, 1978 respectively. The Com- 
mercial-tax Officer, Tiruchirapalli (Rural) and 
(Town), and the Superintendent of Police, 
Tiruchirapalli did not raise any objection to 
the proposed grant. However, the Tiruchira- 
palli Municipality raised objections on the 
ground that the proposed site had been reserv- 
ed for residential purposes in the Town 
Planning records and that there were impor- 
tant institutions suchas Campion High School 
etc., and Municipal Offices were situated 
nearby. The Principal of Campion High 
School and the Hospital administrator of 
Child Jesus Hospital filed their objections in 
June, 1978 and July, 1978. Ona considera- 
tion of these objections, the Collector held 
by his order, dated 11th December, 1978 that 
the objections of the Principal and Correspon- 
dent, Campion High School. Tiruchirapalli, 
carried weight and it was objectionable to 
locate a permanent theatre in the vicinity of 
the school and, therefore, rejected the request 
of the petitioner for the grant of a ‘no object- 
tion certifieate’. Aggrieved by this rejection 
order, the matter was taken up to the Board 
of Revenue in appeal. Before the Appellate 
Authority, the same objections were filed. It 
requires to be noted at this stage that the con- 
tention of the writ petitioner was that the ob- 
jections of the school were belated and should 
not have been considered by the Collector. 
This argument was rejected stating that there 
was nothing preventing the licensing authority 
to consider them if he so desires, in the pub- 
lic interest, even though the objections were 
belated. On this finding, in B. P. Rt. 1524 
(L), dated 14th;March, 1979, ` the appeal was 
rejected. It is against these successive orders 
of rejeetion, the present writ petition has been 
preferred. 


2. The first and foremost contention of 
Mr. Muthukumaraswami, learned counsel for 
the petitioner, 1s that in so far as rules 35 and 
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35-A of the Tamil Nadu Cinemas (Regula- 
tions) Rules, 1957 lay down the procedure 
for the receipt of:objections and as admittedly 
the objections filed either by the Municipality 
or by the third respondent school were beyond 
the period prescribed within those 
Rules, these objections cannot be held to be 
valid objections within the meaning of law 
and consequently the impugned orders are 
liable to be set aside. It is further contended 
that barring those provisions relating to the 
receipt of objections, there is no other power 
vested in the licensing authority, the Collec- 
tor to consider the objections in public in- 
terest and that the finding of the Board of 
Revenue is clearly illegal. As against this 
Mr. Chinnaswami, appearing for the Munici- 
pality would submit that in so far as the Munici- 
pality has raised specific objections that the 
location of the theatre would not be conducive 
to the interests of the public having regard to 
the reservation of the site under the Town 
Planning Scheme and inasmuch as ‘the 
Collector had made a personal inspection of 
the site and he had found the site objec- 
tionable, there will be no difficulty in uphold- 
ing the order. Mr. Stanislas, learned counsel 
appearing for the third respondent, and the 
other respondents also support this plea and 
submit that in the interests of public it is well 
open to the Collector to consider the objec- 
tions after all the matter is brought to the 
knowledge of the licensing authority one way 
or the other. . 


3. Ona careful consideration of the above 
arguments, I am of the view. that the stand of 
the respondents cannot be held to be tenable 
atall. Rules 35 and 35-A of the Tamil Nadu 
Cinemas (Regulations) Rules, 1957, lay down 
the procedure for submission of objections. 
Under rule 35 (2), 45 days time is given for 
the local authority to forward its objections 
to the licencing authority. It is now admitted 
on all sides that the objections of the Munici- 
pality were never forwarded within 45 days 
limit. .Be that so. Turning to гше 35 (3), the 
Police authority, viz., the Superintendent of 
Police did not raise any objection within 30 
days prescribed under the said sub-rule. As 
regards the public, it. is rule 35-A which 
should govern. That Rule reads as follows: 


**On receipt of the application, the licencing 
. authority shall cause а notice to be publi- 
shed to the notice board of the office of the 
licensing authority and the Panchayat Union 
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concerned, of the fact of receipt of the 
application, with such details as may be 
considered necessary and calling for objec- 
tions, if any, from the public in regard to. 
the non-compliance by the applicant of the 
provisions of any of these Rules. All objec- 
tions shall be filed in writing before the 
licensing authority within 15 days from the 
date of publication of the notice. Any 
objection filed after this period, shall be 
liable to be summarily rejected.” 


Therefore, the objections of the other respon- 


` dents like the third respondent-school or the 


fourth respondent or the fifth respondent 
should have been submitted within 15 days from 
the date of the application of the petitioner. 
Inso far as the application of the petitioner 
was notified at the Collectorate on 25th 
February, 1978 and at the Municipal Office on 
Ist March, 1978, the last date for submission 
of the application within the scope of the 
above rule will be 15th March, 1978. In the 
instant case, admittedly, the 3rd respondent 
sent his objections only in June, 1978. 
Likewise, the respondents 4 and 5 sent their 
objections only in July, 1978. Under these 
circumstances, they also were belated and the 
resultant position is that the objections of the 
Municipality within the meaning of rule 35 
(2) were belated. Likewise, the objections of 
respondents 3, 4 and 5, within the meaning of 
rule 35-A. It that be the resultant position, 
can they be considered to be valid objections 
in Jaw? Iam afraid they cannot be consider- 
ed to be vaild objections in law. This is 
because where law lays down a procedure, that 
procedure will have to be followed. It should 
be remembered in this connection that the 
licensing authority is entrusted with power 
subject to the provisions of the statute and 
the Rules made thereunder. .He has no 
inherent power. Asa matter of fact, I have 
myself taken the view that belated objections 
cannot be considered to be valid objections 
in W. P. No. 138 of 1978. The ratio of that 
ruling will squarely apply. 


4. The next questionthat has to be consi- 
dered is whether the licensing authority, hav- ' 
ing regard to the scope of section 5 of the 
Tamil Nadu Cinemas (Regulations) Act, 1955, 
can consider these matters under section 5 of 
the Act. Section 5 of the Act states that the 
licensing authority shall have regard to the 
following matters, namely: (a) the interest of 
the public generally; (b) the status, antece- 


If} 

dents and previous experience of the applicant; 
(c) the suitability of the place where the 
cinematograph exhibitions are proposed to be 
given; (d) the adequacy of existing places for 
the exhibition of cinematograph films in the 
locality; (е) the benefft to any particular 
locality or localities to be afiorded by the 
opening of a new place of cinematograph 
exhibition; and (f) the possession by the 


applicant, of other places, if any, licensed, 


under this Act, whether in the same locality 
or elsewhere, and whether at the time of ap- 
plying for the licence or at any previous time. 
It is not possible to contend that by reason 
of the personal inspection the Collector 
gains certain knowledge and therefore, that 
knowledge could be utilised. For two reasons, 
this submission will have to be rejected, be- 
cause neither the order of the Collector nor of 
the Board puts it on this ground. Then, again 
a.question may arise whether the knowledge 
gained on personal inspection could be utilised 
for a judicial disposal of the matter and in 
such a case whether it would not be tainted 
with an element of bias. ButI do not think, 
I need consider all these, because, as I 
observed above, the Collector merely upholds 
the objection of the third repondent and that 
order is confirmed by the Board stating that 
even though the objections of the third res- 
pondent were belated, yet in public interest 
the licensing authority could consider. 
is not the correct way of approaching the 
matter. Section 5 of the Act merely says 
‘shall have regard’ but that does not mean he 
can travel outside the ambit of the section or 
the Rules and consider some objections which 
objections, I have already held, to be not 
valid inlaw. Having regard to the above, 
I hereby quash the impugned orders of the 
Collector and the Board of Revenue and the 
matter is remitted for fresh disposal to the 
Collector, Tiruchirpalli, to consider the appli- 
cation of the petitioner on merits. The writ 
petition is allowed and remitted. No costs. 


5. І шаке іё clear that inasmuch as I have 
already held that the objections are invalid, 
the application of the.petitioner for the grant 
of a ^no objection certificate’ will have to be 
considered on merits without reference to 
these objections. 


S.J]. Petition allowed. 





BRIGHT SON JOSE Y. MADURAI KAMARAJ UNIVERSITY 


This: 
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IN THE HIGH COURT OF JUDIC ATURE 
AT MADRAS. 


PnaESENT:—P. R. Gokulakrishnan, Offg. CJ. 
and P. Venugopal, J. 


Bright Son Jose Appellant* 


y. 


Madurai Kamaraj University, represented 
by its Registrar, Madurai-21 and others — 
Respon dents. 


Natural Justice—Principles of —Student alleg- 
ed to have committed malpractice during 
examination—Enquiry—Order passed debarr- 
ing student—Challenge by the lat ter—Non- 
examination of witnesses, whether violative 
of natural justice. 


The two essential ingredients underlying the 
principles of natural justice are: (1) No man 
should be judged without a hearing; and Q) 
the Judge hearing must be free from bias. 
These are often cited in the form of latin tags 
audi alteram partem and nemo index inre 
sua. There is no infallible or inflexible rule 
that every enquiry should be made or com- 
pleted by an oral examination of witnesses. 
The need for such oral examination depends 
on the facts and circumstances of each case. 
In the instant case, the appellant was apprised 
of the accusations made against him. He 
was given an opportunity to put forth his 
defence. At the time of enquiry, the appellant 
had not stated that the concerned invigilator 
should be examined in his presence. А rigid 
and mechanical insistence of a full-fledged 
enquiry, of examination and cross-examina- 
tion of witnesses in matters relating to Inter- 
nal discipline of educational institutions under 
the guise of obsetving the principles of natural. 
justice may not be conducive for the effective 
functioning and preservation of the structure 
of the educational institutions, [Para. 3.] 


eal under Clause 15 of the Letters Patent 
2 the order of Mr. Justice Mohan, dated 
28th October, 1980 and made in the exeicise of 
the special Original Jurisdiction of the High 
Court in Writ Petition No. 4421 of 1980 
presented under Article 226 of the Constitu- 
tion of India to issue a writ of certiorari- 


——— 


11th March, 1981, 





—— 


*W. A. No. 34 of 1981. 
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fied mandamus calling for the proceedings 
of the 2nd respondent in No. E/DEC/sem/ 
B . SC/80 dated Ist July, 1980 and quash the 
same and direct the Respondents to declare 
the result of the examination held in April, 
1980 permitting the petitioner to continue his 
studies for 5th-6th Semester Examinations. 


Selvaraj, for Appellant. 


The Order of the Court was made by 


Venugopal, J.—The appellant was а student 
studying in the B. Sc., class in Scott Christian 
College, Nagercoil affiliated to the Madurai 
Kamaraj University. On the last day of 
Fourth Semester examination held on l4th 
May, 1980 the appellant was caught redhand- 
ed by the invigilator while copying the 
answers from a hand-written script and he 
has admitted the same on detection by the 
invigilator. The invigilator made a contem- 
poraneous report about the incident to the 
Chief Superintendent, University Examina- 
tions, Scott Christian College Centre, Nager- 
coil and he, in turn, senta report to the Con- 
troller of Examinations Madurai Kamaraj 
University. The appellant was called upon 
to be present for an enquiry on 24th May, 
1980 at 11. 00 A. M. for the alleged malpra- 
ctice, before, the.Disciplinary Committee of 
the Syndicate. At the enquiry, the appellant 
gave a statement denying the malpractice 
alleged against him and he further stated that 
it wasall due to previous enmity between 
him and the invigilator. Ona consideration 
of these materials, the Syndicate Committee of 
Discipline, Welfare and Residence of students 
by its order dated 24th August, 1980 recom- 
mended that the examination wrote by the 
appellant should be cancelled and he should 
be debarred from appearing for examinations 
to be held in October, 1980, April, 1981 and 


October, 1981 and he may be permitted to- 


continue the studies from June, 1981. The 
Controller of Examinations 
recommendations of the Syndicate Committee 
and passed an order as recommended by the 
Syndicate Committee, on Ist July, 1980. 
This order was challenged by the appellaut 
by filing a writ petition No. 4421 of 1980. 
Rejecting the contention that there must be a 
full fledged enquiry and examination of wit- 
nesses before the impugned order was passed, 
the learned single Judge of this Court held 
that the appellant was apprised of the charge 
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to which he did offer an explanation and that 
this satisfies the requirement of the principles 
of natural justice and in matters relating to 
internal discipline in educational institutions 
there should be no strict insistence of the 
principles of natural justice as was done in a 
Court of law. Against the order of the learned 
single Judge, the present writ appeal has been 
filed. 


2. The learned counsel for the appellant 
contended that the invigilator who reported 
against the appellant was not examined and 
even the fact that the invigilator made a 
contemporaneous report was not made known 
to the appellant, and as the impugned order 
was passed without enquiry, by examining 
witnesses, there is gross violation of the 
principle of natural justice. . 


3. The two essential ingredients underlying 
the principles of natural justice are... 


1. Noman should be judged without a 
hearing; and " 


2. The Judge hearing must be free from] 
bias. 


4. These are often cited in the form of Latin 
tages audi alterem partem and nemo index in 
re sua. The appellant's contention is that 
there is violation of principles of natural 
justice; since the first requirement audi alterm 
partem has not been complied with. In 
О ficial Solicitor v. K.', it was held : 


“The requirements of natural justice must 
depend on the circumstances of the case, 
the nature of the inquiry the rules under 
which the Tribunalis acting, the subject- 
matter that is being dealt with and so 
forth." 


It is not the appellant's case that the impugn- 
ed order was passed in contravention of the 
rules of procedure prescribed for this pur- 
pose. His only contention is that there is 
violation of the principles of natural justice, 
as the impugned order was passed without 
examination of witnesses. There is no infalli- 
ble or inflexible rule that every enquiry 
should be made or completed by an oral 
examination of witnesses. The need for such 
oral examination depends оп the facts and 
circumstances of each case. In .the instant 
case, the appellant was apprised of the 


1. 1965 А.С. 201. 


П] 


accusations made against him. Не was given 
an opportunity to put forth his defence. It 
is significant to note that at the time of the 
enquiry, the appellant had not stated that the 
invigilator should be examined in his presence. 


The syndicate, in a fair and impartial manner, 


considered the charge against the appellant 
and his explanations, and made the 
recommendation to the Controller of Examina- 
tions, on the basis of which the impugned 
order was passed Natural justice is often 
. equated with **fair play in action". In con- 
sidering the question of violation of principles 
of natural justice, all that we have to see is 
whether the syndicate has acted in a fair 
manner while recommending imposition of 
penalty by way of domestic discipline on the 
appellant. 
this case, we are convinced that the syndicate 
has acted in a fair manner and the basic 
requirements of the principles of natural 
justice have been complied with. A rigid 
and mechanical insistence of a full fledged 
enquiry, of examination and cross-examination 
of witnesses in matters relating to internal 
discipline of eduational institutions under the 
guise of observing the principles .of natural 
justice may not be conductive for the effective 
functioning and preservation of the structure 
of our educational institutions. We have, 
therefore, no hesitation in upholding the order 
passed by the learned single Judge of this 
Court. Wesee no reason to entertain this 
appeal and it is accordingly dismissed. 


К. 5. 


Appeal dismissed. 


JAGADEESAN V. AYYA NADAR JANAKI AMMAL COLLEGE 


On the facts and circumstances of. 


415 


IN THE HIGH COURT OF JUDI- 


CATURE AT MADRAS. 


PRESENT :—P. R. Gokulakrishnan, О. C. J. 
and P. Venugopal, J. 


S. Jagadeesan Appallant* 
Ayya Nadar Janaki Ammal College, 
Sivakasi,.by its Correspòndent and another 

Respondents. 


Tamil Nadu Private Colleges (Regulation) Act 
(XIX of 1976), section 19 (1)—Appellant 
appointedas Assistant Professor of Mathematics 
in a Private College—Continued on probation 
for a period of two years—Seryice agreement 
of the College stating employed as Assistant 
Professor with probation for a period of not 
less than óne year—Discharge from service— 
University ordering College to reinstate 
appellan t—Writ petition by College allowed— 


Appeal by  teacher—Order passed by the 
University held to be void and without 
jurisdiction and liable to be set aside— 


Meaning of “otherwise terminated” in section 
19 (1) 


Having regard to the object of the Tamil 
Nadu Private Colleges (Regulation) Act and 
the safeguards provided, that по teacher ina 
private college shall be dismissed, removed or 
reduced in rank except with the prior appro- 
valof the competent authority, the words 
“otherwise terminated" in section 19 (1) can 
take within their ambit only punitive termina- 
Поп and not termination of the services ofa 
probationer for unsatisfactory work. The 
words “otherwise terminated” in section 
19 (1) should be read ejusdem generis with 
the preceding words “dismissed, removed or 
reduced in rank". [Para. 11.] 


In the instant case the order of termination 
passed' against the appellant does not ex facie 
disclose апу stigma or penal consequences 
against the appellant. It is merely a termina- 
tion order simpliciter. The order is not 
based on any misconduct or stigmatic conduct 
on the part of the appellant. Though a 








* W. A. No. 727 of 1980. 4th August, 1981. 
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number of memos. were issued to the appellant 
and explanations called for by the Principal 
of the College and the order of termination 
was preceded by an enquiry, the memos. issued 
and explanations called for and the holding of 
enquiry were merely to ascertain the suit- 
ability of the appellant for continuing him in 
the post held by him. In passing the order 
of termination of service the College did 
nothing more than exercising the power con- 
ferred under the agreement executed by the 
appellant to terminate the services ofa teacher 
before completion of his probation for 
unsatisfactory work. In accordance with the 
agreement, the appellant's services can be 
terminated for unsuitability for the job held 
and for unsatisfactory work Such termination 
of service of a probationer for unsatisfactory 
work, does not fall within the ambit of sec- 
tion 19 (1) of the Act. [Para. 15.] 


The basis of the order of reinstatement by the 
University is that the termination of service of 
the appellant attracted section 19 (1) and 
since such a termination took place without 
the prior approval of the competent autho- 
rity, the appellant should be reinstated. In- 
asmuch as section 19 (1) is not attracted in 
the instant case‘ the very basis of the order 
of reinstatement passed by the University is 
. knocked off, and the order passed by the 
University is void and without jurisdiction. 
The University has passed the order of rein- 
statement by misconstruing section 19 (1) and 
hence the order passed cannot be legally 
sustained. [Para. 16.] 


The inpugned order of termination is nota 
punitive termination, but the termination of 
services of a probationer. Such a termina- 
tion does not fall within the ambit of section 
19 (1) and the University has clearly exceeded 
its jurisdiction in ordering reinstatement by 
passing the impugned order. Therefore, it is 
liable їо be rectified in exercise of the writ 
jurisdiction of this Court. [Para. 17.) 


Cases referred to :— 


Management of Kaireetta Estate v. Rajamanic- 
kam, (1960) 3 S. C. R. 371:A. I. R. 1960S C. 
893 ; Eton Rural District Council v. River 
Tilants Conservators, (1950) Ch. 540; Agra 
Electric Supply Co., Ltd. v. Sri Alladin, (1970) 
1 S. C. J. 187 : (1970) 1 Comp. L. J. 1 : (1970) 
15. С. В. 808: A.I. К. 1970 S.C. 512; 
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Mahendra Singh Dhantwal v. Hindustan 
Motors Ltd., (1976) 4 S. C. C. 606 : (1977) 1 
S. C. J. 299 : A. I. К. 1976 S. С. 2062; Gujarat 
Steel Tubes Ltd. v. Gujarat Steel Tubes 
Mazdoor Sabha, (1980) 2 8. C. R. 146: 1980 
72 S. C. C. 593: А.І. К. 1980 S. C. 1896; 
Union of India v. P. S. Bhat, A. 1. К. 1981 
S. C. 957; Commodore Commanding, Southern 
Naval Area, Cochin v. V. N. Rajan, А.Т. R. 
1981 S. C. 965; Oil and Natural Gas Com- 
mission v. Dr. M. D. S. Iskander, (1980) 3 
S. C. C. 428 : А. I. R. 1980 S. C. 1242. 


Appeal under Clause 15 of the Letters 
Patent against the Order of Mr. Justice 
Mohan dated 7th ^ October, 1980 and 
made in the exercise of the Special 
Original Jurisdiction of the High Court iu 
W. Р. No. 4513 of 1980 presented under 
Article 226 of the Constitution of India to 
issue a writ of certiorarified mandamus, 
calling for the records of the first respondent 
relating to its proceedings dated 28th July, 
1980 made in R. C. No. A-4/80/2-c and to 
quash the same and direct the first respon- 
dent not to give affect to the said procecdings. 


G. Vasantha Pai for S. Balathandapani 
and K. Chandru, for Appellant. ; 


M. К. Narayanaswamy for P. Pandi, for Ist 
Respondent. * ; 


S. Ramalingam for.R. Muthukumaraswamy and 
V. Ramajagadeesan, for 2nd Respondent. 


The Judgment of the Court was delivered by 


Venugopal, J.—By letter dated Ist July, 1977, 
the appellant was appointed as Assistant 
Professor of Mathamatics in Ayya Nadar 
Janaki Ammal College, Sivakasi (hereinafter 
to be referred to as the College) the first res- 
pondent herein. By letter dated 19th June, 
1978, the appellant was continued on 
probation in the same post for a period of two 
years fom Sth July, 1978. On 2nd January, 
1979 the appellant entered into a service 
agreement with the College. The agreement 
provided that the appellant was empoyed as 
Assistant Professor, with effect from 5th 
July, 1978 and he shall be on probation for 
a period of not less than one year from the 
date of taking charge of his appointment, and 
if no order extending the period of proba'ion 
was passed in writing wilhin six months after 
the period of probation he shall be deemed 
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to have completed his probation. After issuing 
some memos. and calling for explanation 
from the appellant, the College discharged 
the appellant from service with effect from 
4th July, 1980. The appellant made a 
representation to the Madurai  Kamaraj 
University, (hereinafter to be referred to as 
the University) the second respondent herein. 
The University, holding that the action of 
the College in discharging the appellant 
without the prior approva! of the competent 
Authority is in violation of section 19 (1) 
of the Tamil Nadu Private Colleges (Regula- 
tion) Act, 1976 (hereinafter to be referred to 
as Act XXI of 1976) and ordered the reinstate- 
ment of the appellant in service with 
immediate effect. Against this order passed 
by the University, the College filed a writ peti- 
tion, alleging that the post held by the 
appellant was only temporary, and the order 
of termination passed against the appellant is 
not punitive termination but merely termina- 
tion of the services of a probationer for 
unsatisfactory work, and the provision of 
section 19 (1) of the Act was not attracted. 
The writ petition was resisted on the ground 
that the appellant was nota probationer at 
the time of the termination of his services and 
even in the case of  probationers, prior 
approval of the competent authority for 
terminating their services was required under 
section 19 (1) of Act XIX of 1976, and as the 
order passed by the College was illegal and 
contrary to law, the University was justified 
in ordering reinstatement of the appellant. 
Thelearned judge of this Court held that 
section 19 will apply only to termination by 
way of disciplinary proceedings and so far as 
the termination ofa probationer does not 
involve any disciplinary proceedings, there is 
no scope for applying section 19 (1) of Act XIX 
of 1976 and the order of reinstatement passed 
by the University was without jurisdiction and 
the order was quashed. Against this order 
of T ee Judge, the present writ appeal 
is filed. 


2. The learned counsel for the appellant 
advanced the following contentions : 


'1. Under the rules framed under Act XIX 
of 1976, a private teacher appointed for a 
term exceeding three months should be 

‘taken on a permanent basis, and the 
appellant is, therefore, entitled to count 


M. L.J.—53 


his service from hisfirst assumption of 
charge on 4th July, 1977 and he would 
be deemed to have completed his proba- 
tion at the expiry of two years from that 
date viz., on 4th July, 1979, and since no 
order extending the period of probation 
was passed within six months after the 
expiry of the said probation, the appellant 
must be deemed to have completed his 


. probation on 4th July, 1979. 


2. As the initial appointment of the 
appellant on 4th January, 1977, was not 
temporary, the probation commenced from 
4th January, 1977 and the order continuing 
the appellant on probation for two years 
from 5th July, 1978 is without jurisdiction, 
and contrary to rules, and by clause (2) of 
the agreement, probation was completed 
after the expiry of six months after the one 
year initial period of probation which com- 
menced on 4th July, 1977. The order plac- 
ing the appellant on probation for a period 
of two years from Sth July, 1978 was 
superseded by agreement, dated 2nd 
January, 1979 when he was placed on pro- 
bation for one year from the date of taking 
charge, and if 5th July, 1978 is considered 
as the date of taking charge, he would have 
completed his probation on 5th July, 1979 
as provided under the second paragraph of 
clause (2) of the agreement. 


3. Section 19 (1) of the Act XIX of 1976 
covers all cases of termination, including 
the case of termination, of a probationer. 
Even granting for argument’s sake that sec- 
tion 19 (1) covers only punitive termination 
of service of a teacher, in the instant case 
the order passed is not termination simpli- 
citer, but is a punitive action preceded by 
issue of memos. calling for explanation, 
and this is nothing but a punitive action 
cleverly camouflaged as an order of 
termination of a probationer, and such an 
order without the prior permission of the 
competent authority, violates the mandatory 
provision of section 19 (1), and the order is 
invalid and inoperative. 


4. When the order passed is invalid and 
inoperativey, it has no existence in the eye 
of Jaw, and the order of reinstatement 
passed by the University is perfectly legal 
and justified. 
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5. When an alternative remedy is provided 
under section 37 of the Act, without 
exhausting that remedy, it is not open to 
the College to invoke the writ jurisdiction 
of this Court for relief. 


3. The following contentions were raised 
by the learned counsel for the first respon- 
dent : 


1. The first appointment of the appellant 
with effeet from 4th July, 1977 was only a 
temporary appointment on a provisional 
basis as the affiliation for starting post- 
graduate courses in the College was 
granted to the College only on a 
temporary provisional basis. 


2. The appellant was placed on probation 
for a period of two years with effect from 
5th July, 1978 and before the expiry of that 
period, the appellant's services were termi- 
nated for his unsatisfactory work, and 
termination of service of a probationer for 
unsatisfactory work does not fall within the 
ambit of section 12 (1) of the Act. 


3. Prior permission of the competent 
authority is required only in case of puni- 
tive termination and not in case of 
terimination of services of a prebationer for 
unsatisfactory work. 


4. As the order passed by the University 
reinstating the appellant is for non-com- 
pliance of section 19 (1), andas section 19 
(1) has no application to this case, the 
order passed by the University is clearly 
illegal and has been rightly quashed by this 
Court. 


4. On these rival submissions, the two main 
questions to be considered are... 


1, Whether the appellant was a proba- 
tioner at the time of termination of his 
services; and 


2. Whether section 19 (1) is attracted 
where a probationer is discharged from 
service before confirmation. 


5. Taking up the first question section 17 of 
Act XIX of 1976 provides :— 


“The Government may make rules in con- 
sultation with the University regulating the 


[1981 


number and conditions of service (including 
promotion, pay, allowances, leave, pension, 
provident fund, insurance and age of retire- 
ment and rights as respects disciplinary 
matters but excluding qualifications) of the 
teachers and other persons employed in any 
private college.” 


Section 24 provides : 


*(1) This Chapter orany rule providing for 
all or any of the matters specified in this 
Chapter or any order made in relation to 
any such matter shall have effect notwith- 
standing anything contained in any... 


(i) other law for the time being in force; 
or 


(ii) award, agreement or contract of 
service, whether such award, agreement or 
contract of service was made before or 
after the date of commencement of this Act; 
or 


Gii) judgment, decree or order of Court, 
Tribunal or other authority : 


Provided that where, under апу such 
award, agreement, contract of service or 
otherwise, any teacher or other person 
employed in any private college is entitled 
to benefits in respect of any matter which 
are more favourable to him than those to 
which he will be entitled under this Chapter, 
such teacher or other persen shall continue 
to be entitled to the more favourable 
benefits in respect of that matter, notwith- 
standing that he receives benefits in respect 
of other matters under this Chapter. 


(2) Nothing contained in this Chapter shall 
be construed as precluding any such teacher 
or other person from entering into an agree- 
ment for granting him rights or privileges 
in respect of any matter which are more 
favourable to him than those to which he 
would be entitled under this Chapter. 


(3) Theprovision of sub-section (2) of sec- 
tion 18 and of sections 19 to 22 both (inclu 
sive) of this Chapter or any rule providing 
for all or any of the matters specified there- 
in or any order made in relationto any such 
matter shall not apply to a minority- 
college." 
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Rule 11 (2) (i) of the Rules provides : 


*"The Committee of every college shall enter 
into an agreement with the teachersin Form 
7-A and with the employees other than 
teachers, in Form 7-C. If the appointment 
is for a period not exceeding three months, 
the agreement shall be made in Form 7-B 
in the case of teachers, in Form 7-D in the 
case of employees other than teachers." 


Clause 2 of Form 7-A provides : 


“That the said teacher shall be on proba- 
tion for a period of not less than one year 
from the date of taking charge of his/her 
appointment. The college committee may 
for reasons to be recorded in writing extend 
the period of probation to a further period 
not exceeding one year. 


If no orders extending the period of proba- 
tion are passed in writing within six months 
after the period of probation, the said 
teacher shall be deemed to have completed 
his/her probation." 


5. The first appointment letter, dated Ist 
July, 1977 is to the effect that the appellant 
should report for duty before the Principal on 
4th July, 1977 and his appointment is purely 
temporary for the current acadamic year 
1977-78. It is contended for the appellant that 
since under rule 11 (2) (7) any appointment 
for a period not exceeding three months shall 
be in Form 7-B and since no such agreement 
in Form 7-B was executed and as the appellant 
was employed for a period of more than three 
months, he must be deemed tobe a permanent 
teacher. In the absence of any statutory pro- 
vision it is not open to the appellant to invoke 
any such deemed fiction and the appellant 
cannot be considered as a permanent teacher 
merely on the ground that Form 7-B agree- 
ment was not executed and he continued in 
the employment for a period exceeding three 
months. The appointment letter clearly 
mentions that the appointment of the appel- 
lant was purely on a temporary basis. The 
reason for the College making the temporary 
appointment was that the affiliation was granted 
to the College for running the Post-Graduate 
courses in Mathematics on purely temporary 
and provisional basis. Further, the appel- 
lant's appointment was subject to the condi- 
tion that һе should come out successful in the 
second semester of M. Phil. examination for 
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which he appeared in May, 1977. In the 
appellant's representation to the University 
made on 9th July, 1980 he has himself admitted 
that he was appointed as a temporary teacher 
for the academic year 1977-78. The attempt 
to spell out that the appellant was a perma- 
nent teacher ever since the date of his first 
appointment on 4th July, 1977 has to be 
negatived. 


6. In the letter, dated 19th June, 1978, it is 
stated that the appellant is continued on pro- 
bation in the same post fora period of two 
years from Sth July, 1978. Placing emphasis 
on the words "continued on probation in the 
same post” the learned counsel for the appel- 
lant contended that the period of probation 
should be computed from 4th July, 1977 
when the first appointment was made, and if 
so computed, the probationary period expired 
on 4th July, 1979 andsince no order extending 
the period of probation was passed within 
six months after the said period of probation, 
the appellant shall be deemed to have com- 
pleted his probation on 4th July, 1979 in 
terms of clause 2 of the agreement in Form 
7-A. Theletter dated 19th June, 1978 makes 
it clear that the appellant is continued on 
probation in the same post for a period of 
two years from Sth July, 1978. In the letter 
written by the appellant on 21st June, 1978, 
he has accepted his continuance on probation 
for two years from 5th July, 1978 and not 
from 4th July, 1977. The first appointment 
made on 4th July, 1977 resulted in break of 
service from 16th June, 1978 to 4th July, 1978. 
When there was а break in service and the 
letter placing the appellant on probation 
specifically provides that the probation is to 
commence on 5th July, 1978, it is not open 
to the appellant to contend that the two years 
probation commenced from 4th July, 1977. 
'The period of probation has to be computed 
only from 5th July, 1978 and the proba- 
tionary period expired on 4th July, 1980. 
If six months period had elapsed 
from 4h July, 1980 and no order extending 
the probation is passed, the appellant in terms 
of clause (2) of agreement in Form 7-A must 
be deemed to have completed his probation 
and become a permanent teacher. However, 
before the expiry of the six months period 
from 4th July, 1980, the services of the appel- 
lant were terminated on 30th June, 1980. It 
is, therefore, obvious that on the date when 
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the services of the appellant were terminated; 
he was only a probationer. 


7. The appellant entered into an agreement 
with the College on 2nd January, 1979 and 
clause (2) of the agreement provides that he 
shall be on probation for a period of not less 
than one year from the date of taking charge 
ofhis appointment and clause (3) provides 
that if no order extending the period of pro- 
bation was passed in writing, within six 
months after the period of probation, the 
teacher shall be deemed to have completed 
his probation. The learned counsel for the 
appellant contended that the expression ‘‘shall 
be on probation for a period of not less than 
one year from the date of taking charge" will 
only mean that the appellant shall be on 
probation for one academic year and a little 
more and so construed, the appellant's 
probationary period can extend only upto 5th 
July, 1979 and a little more (say one or two 
months) and since no order extending the 
period of probation was passed witbin six 
months from 5th July, 1979, the appellant 
shall be deemed to have completed his 
probation. A careful reading of clause (2) 
ofthe agreement shows that the minimum 
period of not less than one year is fixed as 
the period ot probation for the appellant. 
The maximum period of probation is not 
specified in the agreement. If the maximum 
period is not specified, it should be taken as 
comprising any reasonable period with due 
regard to the fact that the minimum period of 
probation fixed is not less than one year and 
six months time is given to further extend the 
period of probation. 


Viewed against these safeguards, the two 
years’ period of probation fixed for the appel- 
lant in the communication, dated 19th june, 
1978 can very well come within the purview 
of the expression “the teacher shall be on 
probation for a period of not less than one 
year". The contention that under clause 2 
of the agreement the appellant can be placed 
on probation for one academic year and a 
little more cannot, therefore be accepted. 


8. The learned counsel for the appellant 
next contended that the agreement provides 
prabation period of not less than one year 
and contrary to the terms of the written 
agreement fixing the period of probation as 
two years, in the letter, dated 19th June, 1978 
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is hit by section 92оЁ the Evidence Act. 
Even before the execution of the agreement, 
the appellant’s period of probation was fixed 
as two years. The agreement merely speci- 
fied the minimum limit for which a teacher 
can be put on probation and the minimum 
period is one which is not less than one year. 
Since the agreement provides the fixing of the 
not less than 
one year, the probation period of two 
years fixed under the letter dated 19th 
June, 1978 is not contrary to the terms 
of the agreement. Even granting for argu- 
ment's sake that the agreement executed by 
the appellant on 2nd January, 1979 super- 
sedes the two year period of probation fixed 
in the letter dated 19th June, 1978, even then 
the appellant was only a probationer on the 
date when his services were terminated. The 
appellant executed the agreement with the 
college on 2nd January, 1979. The agree- 
ment provided that the period of probation 
should be not less than one year. Even 
taking that the probationary period fixed in 
the agreement was only one year, an order 
extending the period of probation can be 
passed within six months from 2nd January, 
1980. In other words, the time-limit for 
passing the order extending the period of 
probation was upto Ist July, 1980. But in 
the instant case, the order of termination was 
passed on 30th June, 1980. Thus in any 
view of the matter it is evident that the 
appellant was only a probationer when his 
services came to be terminated on 30th June, 
1980. 


9. For all the foregoing геаѕодѕ, we have no 
hesitation in holding that the appellant was 
only a probationer when his services came to 
be terminated on 30th June, 1980. 


Taking up the second question, section 19 (1) 
provides:— 


“Subject to any rule that may be made 
in this behalf, no teacher or other person 
employed in any private college shall be 
dismissed, removed or reduced in rank nor 
shall his appointment be otherwise termi- 
nated except with the prior approval of the 
competent authority." en 


The learned counsel for the appellant cen- 
tended that the words “‘otherwise terminated" 
mentioned in section 19 (1) need not be 


II] 


similar to dismissal, removalor reduction 
in rank, and it would include termination 
of any other character or for any 
other reason, and hence itshould include 
even the termination of service of a 
probationer. The learned counsel for the 
respondent, onthe other hand, contended 
that the words ‘otherwise terminated" 
should be read in ejusdem generis with the 
words ‘‘dismissed, removed or reduced in 
rank" and it will have а meaning analogous 
or similar to dismissal, removal or reduction 
in rank. Section 2 (kkk) of the Industrial 
Disputes Act defines the expression “‘lay off" 
and states :— 


“Jay off’ (with its grammatical variations 
and cognate expressions) means the failure, 
refusal or inability of an employer on 
account of shortage of coal, power, or raw 
materials or the accumulation of stocks or 
the break-down of machinery or for any 
other reason to give employment to a 
workman whose name is borne on the 
muster rolls of his industrial establishment 
and who has not been retrenched."' 


The Supreme Court in the decision reported 
in Management of Kaireetta Estate, Kotagiri 
v. Rajamanickam and others!, held that the 
expression any other reason in section 2 (kkk) 
of the Industrial Disputes Act means any rea- 
son which is allied or analogous to reasons 
already specifled in that section. An 
example of the application of the ejusdem 
generis rule can be found in Eton Rural 
Distriet Council v. River Thames Conserva- 
fors*, Section 9 (1) of the English Land Drai- 
nage Act, 1930 provided “it shall be the duty of 
every catchment board to take steps for the 
commutation of all obligations imposed on 
persons by reason of tenure, custom, prescri- 
ption or otherwise, to do any work, in coane- 
ction with the main". It was held that the 
words “or otherwise" had a meaning ejusdem 
generis with ‘tenure’, custom, prescription’, 
and hence the obligations referred to were 
those imposed on land and did not include 
purely contractual obligations". In the 
instant case, the words '* dismissed, removed 
or reduced in rank" occurring in section 19 
(1) constitute a genus or class or category and 
‚ is followed by the general word “‘otherwise 
terminated.". The general expression "other 
wise terminated" should be read as compre- 








1. (1960) 3 S.C. В. 371: AI. 31960 S, C, 893, 
2. (1950) Ch. 540. ТОТ 
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hending only things of the same kind as 
designated by the preceding expression “‘dis- 
missed, removed or reduced in rank" and 
there is nothing in the Act to indicate thata 
wider sense was intended to be conveyed by 
the use of the general expression ‘‘otherwise 
terminated". The generality of the expres- 
sion “otherwise terminated'* was thus limited 
by the previous words ''dismissed, removed 
or reduced in rank" and hence it should be 
confined to termination analogous to ‘“‘dis- 
missal, removal ог reduction in rank." 
Having regard to the object of the Act and 
the safeguards provided viz., that no teacher 
employed in a private college shall be dis- 
missed, removed or reduced in rank, except 
with the prior approval of the competent 
authority, the words '*otherwise terminated" 
can take within their ambit only punitive ter- 
mination or termination by way of punish- 
ment, and not termination of services ofa 
probationer for unsatisfactory work. When 
the college discharges a probationer for poor 
performance and unsatisfactory work and 
refuses to confirm him, it could not have 
been the intention of the legislature that even 
in such cases, the prior approval of the com- 
petent authority should be obtained before 
such termination. So the words “otherwise 
terminated” occurring in section 19 (1) should 
be read ejusdem generis with the preced- 
ing words “dismissed, removed or reduced in 
rank" and so construed, section 19 (1) covers 
only punitive termination and not termination 
of MESE of а probationer for unsatisfactory 
work. 


10. The next question for consideration is 
whether the instant case is one of punitive 
termination of service or merely termination 
of ER ofa probationer for unsatisfactory 
work. 


11. Thelearned counsel for the appellant 
relying on the decisions reported in Agra 
Electric Supply Co., Ltd. v. Sri Alladin and 
others, Mahendra Singh | Dhantwal v. 
Hindustan Motors Ltd. and others? апа 
Gujarat Steel Tubes Ltd. etc. v. Gujarat Steel 
Tubes Mazdoor Sabha and others?, contendeu 





. J. 187 : (1970) 1 Com. L, J. 1: 
: A. I. R. 1970 S. C. 512 


1. (1970) 1 S. C 
(1970) 1 S. C. R. 808 
2. C 


(1976) 4 S. C. C. 606: (1977) 15. С. 7, 299 : 
A. I. R: 1976 S. C. 2062. 
2.3. (1980)2 S. С. R. 146: (1980) 2 S. C, С, 593; 
A. LR, 1980 S. C, 1896, 
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that the form of the order of termination or 
thelanguage in which it is couched is not 
conclusive, and even if the order is worded in 
the language of simple termination of service, 
facts and circumstances of the case should be 
gone into to ascertain whether the order was 
colourable exercise of the power of the 
Management to terminate the services of the 
appellant and find out whether in fact, the 
order of termination was passed with a view 
to punish the appellant, and in the instant 
case, a number of memos. were issued to the 
appellant calling for his explanation, and the 
order of termination was a mere cloak for the 
punitive action which the college took against 
the appellant. The learned counsel further 
contended that as the order of termination was 
passed explicitly on the ground of unsatis- 
factory work and conduct, it has resulted in 
a stigma and the order of termination amounts 
to punishment, and such a punitive order of 
termination falls within the ambit of section 
19 (1) of the Act and, prior permission of the 
competent authority is required before 
passing such an order of termination. 


12. All the decisions relied on by the learned 
counsel are cases arising under the Industrial 
Disputes Act, Section 33 (2) (Б) of the Indu- 
strial Disputes Act. makes it obligatory upon 
the employer to make an application to the 
Tribunal under the proviso, when he dis- 
charges or dismisses a workmen for miscon- 
duct. Termination simpliciter or automatic 
termination of service under the conditions of 
service or under the Standing Orders is out- 
side the seope of section 33 of the Industrial 
Disputes Act. It is, therefore, incumbent 
on the Tribnnal to find out whether 
a particular termination of service of a work- 
man is in truth and substance innocuous and 
in exercise of a bona fide right under the con- 
tract or a dismissal of a workman for mis- 
conduct clothed as an innocuous order of 
termination. So, even if the order of dis- 
charge is worded in the language of simple 
termination, it is incumbent on the Tribunal 
to go behind the order of termination or the 
language in which it is couched and find out 
from the facts and circumstances of the case, 
whether it was a colurable exercise of the 
power by the management to terminate the 
services of an employee, for misconduct, and 
witha view to punish the employee. The 
cases relied on by the learned counsel for the 
appellant may not be strictly applicable to 
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cases arising under Article 311 of the Con- 
stitution. 


13. In the decision reported in The Union of 
India and others v. P. S. Bhat!, the respon- 
dent was first appointed as ап Announcer in 
the АП India Radio. Later he was selected by 
direct appointment for the post of Producer 
and was appointed as such on probation. 
While he was on probation, he was 


reverted to the post of  Announeer. 
The respondent alleged that the motive 
behind the order was that he had 


indulged in loose talk and had used abusive 
language against his superior officer which 
was tape-recorded and sent to the Station 
Director. The question arose whether the 
order terminating the services of the respon- 
dent, on probation, from the post of Producer 
was an order by way of punishment, with a 
stigma attached to it. It was held that the 
order of termination was notan order by way 
of punishment attracting the provisions of 
Article 311 of the Constitution and it was 
enly an order of termination of services of a 
probationer. It was further held that the 
conduct of the respondent in indulging in 


` loose talk and in filthy and abusive language 


may be considered to be the motive or the in- 
ducing factor which influenced the authorities 
to pass the impugned order and the order 
cannot be said to be by way of punishment. 
In the decision reported in Commodore 
Commanding, Southern Naval Area Cochin 
у. V. N. Rajan?, the Supreme Court pointed 
out that even a temporary Government 
servant is entiled to protection oí Article 311 
(2) of the Constitution where termination 
involves such stigma or amounts to punish- 
ment, and when the decision to terminate the 
services was on the ground of unsuitability of 
the Government servant in relation to the 
post held by him, such termination is not 
by way of any punishment andis not 
vitiated for non-observance of Article 311 (2) 
of the Constitution and if the services of a 
temporary employee or probationer are termi- 
nated by an order which does not ex facie 
disclose any stigma or penal consequences and 
is merely a termination order simpliciter, the 
provisions of Article 311 (2) of the Constitu- 
tion are not attracted. Similarly, if the services 
of a temporary employee or probationer are 
terminated in accordance with the conditions 
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Ofservice on the ground of unsatisfactory 
conduct or unsuitability for the job, then also 
the provisions of Article 311 (2) of the Con- 
stitution are not attracted. 


14. Inthe decision reported in Oil and 
Natural Gas Commission and others 
v. Dr. MD. S. Iskander Ali', the service of a 
probationer appointed in a temporary post 
showed that his work was not satisfactory and 
he was not found suitable for being retained 
in service. "Though an enquiry was started, it 
was not proceeded with and no punishment 
was inflicted on him. The Appointing Autho- 
rity considered it expedient to terminate the 
services of the petitioner. The question arose 
whether such termination attracted Article 311 
of the Constitution. It was held that even if 
misconduct, negligence, inefficiency, might be 
the motive, or the inducing factor which in- 
fluenced the employer to terminate the services 
of the employee, a power which the employer 
undoubtedly possessed and flowed from the 
contract of service, termination of service 
воша not be termed as penalty or punish- 
ment. 


15. In the instant case the order of termina* 
tion passed against the appellant does not ex 
facie disclose any stigma or penal con- 
sequences against the appellant. It is merely 
a termination order simpliciter. Order of 
termination is not based on any misconduct 
or stigmatic conduct on the part of the appel- 
lant. Itisno doubt true that а number of 
memos have been issued to the appellant and 
explanation called for by the Principal 
of the College and the order of 
termination was proceeded by an enquiry. 
But the memos issued and the explanations 
called for and the holding of enquiry were 
merely to ascertain the suitability of the 
appellant for continuing him in the post held 
by him. In passing the order of termination, 
the College did nothing more than exercising 
the power conferred under the agreement 
executed by the appellant to terminate the 
services of a teacher before completion of 
his probation, for unsatisfactory work. In 
accordance with the agreement, the 
appellant’s services can be terminated for 
unsuitability for the job held and for unsatis- 
factory work. In the instant case as a result of 
the memos. issued and explanations obtained 
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and the enquiry hold, the College came to the 
conclusiou thatthe appellant was unsuitable 
for the job and in exercise of the power con- 
ferred under the agreement executed by the 
appellant, his services were terminated and 
his probation was not confirmed. Such 
a termination of service of a probationer for 
unsatisfactory work, does not fall within the 
ambit of section 19 (1) of the Act. 


16. The basis of the order of reinstatement 
by the University is that the termination of 
service of the appellant attracted section 19 
(1)and since sucha termination took place 
without the prior approval of the competent 
authority, the appellant should be reinstated. 
Since section 19 (1) is not attracted in the 
instant case, the very basis of the order of 
reinstatement passed by the University is 
knocked off, and the order passed by the 
University is void and without jurisdiction. 
The University has passed the order of 
reinstatement by misconstruing section 19 (1) 
and it passed on a misapplication and a 
misreading of section 19 (1) and hence the 
order passed cannot be legally sustained. 
When section 19 (1) is not attracted, the ques- 
tion whether the order of termination passed 
under section 19 (1) without the prior permis- 
sion of the competent authority is void 
ab initio, invalid and inoperative as contended 
by the appellant, or it is merely voidable and 
is good till itis not aside as contended by 
the learned counsel for the respondent, do not 
really survive forconsideration. In this view, 
we refrain ourselves from going into the ques- 
tion as to what is the legal effect of the order 
of termination without obtaining the prior 
permission of the competent authority. The 
voluminous case law cited by both sides as to 
what is the effect of the order passed under 
section 19 (1) without the prior permission of 
the competent authority, has not been referred 
to or considered by us in the view we have 
taken, namely, that section 19 (1) is not 
attracted at all in this case. 


17. The learned counsel for the appellant 
lastly contended that the writ petition has been 
filed without following the procedure prescrib- 
ed under section 37 and rule 23. The Univer- 
sity ordered reinstatement of the appellant by 
passing the impugned order on the basis that 
the appellant’s order of termination falls with- 
in the ambit of section 19 (1) and the prior 
approval of the competent authority should be 
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obtained. As already pointed out, the 
appellant’s order of termination is not 


punitive termination, but termination of 
services of a probationer. Such a termination 
does not fall within the ambit of section 19 

(1) and the University has clearly exceeded 
its jurisdiction in ordering reinstatement by 
passing the impugned order. As the Univer- 
sity has exceeded its jurisdiction in passing 
the impugned order, it is liable to be rectified 
in exercise of writ jurisdiction of this Court. 
In this view, though an alternative remedy is 
provided for the College under section 37, it 
can still invoke the writ jurisdiction of this 
Court to set aside the order passed by the 
University in excess of its jurisdiction. The 
contention urged by the learned counsel for 
the appellant has to be, therefore, rejected. 


18, In the result, the writ appeal fails and 
stands dismissed, in the circumstances, with- 
out costs. 


19. After the judgment was pronounced, 
learned counsel for the appellant prays for 
leave to appeal to the Supreme Court. We are 
satisfied that no substantial question of law 
of public importance fit to be decided by the 
Supreme Court arises on the findings given by 
us. Hence, the leave asked for is refused. 


R. S, Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT :—G. Ramanujam and R. Sengottu- 
velan, JJ. 


N. C. T. Chidambaram Chettiar and others 
Appellants* 


y. 


CT. A. CT. Subramaniam and others 
Respon dents. 


(A) Tamil Nadu Agriculturists Relief Act (IV 
of 1938), sections 3 (iii) and 4—Debt—Defini- 
tion—Owelty amount—Whether could be 
treated as debt—Amount due from coparcener 
consequent on use of family funds for his 
personal benefit or secreted by him, not liable 
to be scaled down. 


(B) Indian Trusts Act (II of 1882), section 90— 
Co-owner in possession of entire property— 
Whether in fiduciary capacity as a trustee. 


Held: The division of joint family proper- 
ties between the sharers is subject to the 
obligation to owelty and if such owelty 
amount which is merely pecuniary compen- 
sation paid by one co-parcener to another for 
equalisation of the shares can be treated asa 
debt as defined under Tamil Nadu Agricul- 
turists Relief Act and is scaled down under 
that Act, that will naturally result in an 
inequality in the division of the properties, 
which was not obviously intended by the 
provisions of the Act. Having regard to the 
objects sought to be achieved under Tamil 
Nadu Act IV of 1938, owelty amount is not 
liable to be treated as a debt as defined under 
the Act and, as such, it is not liable to be 
scaled down. [Para. 11.] 


In the present case, the parties were members 
of a Hindu joint family and the question was 
whether the co-parcener in mangement acts in 
a fiduciary capacity in relation to the other 
co-parceners. Unless section 90 of the Trusts 
Act is invoked one co-parcener in managment 
cannot be said to act in a fiduciary capacity in 
relation to the other co-parceners. Section 
90 of the Trusts Act will apply only if two 


————————— —— 
*A, А. O. Nos, 619, 620 and 761 of 1977. 
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essential conditions are satisfied, namely, that 
the person (coparcener) is placed in fiduciary 
capacity; and that he gained an advantage by 
virtue of such position. 


Thus it is only where it is established on the 
facts that the co-owner by his dealings 
derived benefit and advantage to himself (as 
was found in the instant case), section 90 of 
the Trusts Act would come into eperation and 
he would be regarded as being іп а fiduciary 
position. [Para. 12.] 


Whether the the liability to pay interest 
realised by the co-owner by investment of the 
common funds would be exempt from the 
operation of Act IV of 1938 would depend on 
whether the co-owner so using the common 
funds or the common property derived a 
personal benefit therefrom and had acted in 
a fiduciary capacity. In such a case the 
liability is one arising under a breach of trust 
and cannot be scaled down. [Para. 14.] 
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169 : A. I. R. 1957 A. P. 337 ; Kennady v. 
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Moideen Rowther v. Alisabivi, (1934) 62 M.L.J. 
563: A. I. R. 1934 Mad. 686; Mohammed 
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Hakim Beg Saheb, (1931) 61 M.L. J. 139: 
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1 against the order of the Court of the 
дө е Judge, Devakkottai, dated 1st 
September, 1977 and made in I. A. No. 479 
of 1973 in О. S. No. 91 of 1941, and I. A. 
` No. 480 of 1975 in О. S. No. 91 of 1941 res- 
pectively. 


The Advocate-General assisted by R. Muthu- 


kumaraswami, for D. Peter Francis, for 
Appellant in А. A. О. No. 519 of 1977. 
C. Nagappan and К. Tyagarajan, for 


Appellant in A. A. О, No. 620 of 1977. 
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P. Seshadri, for Appellant in A. A. O. No. 
761 of 1977. 


R. Narayana Iyengar, for Respondent. No. 1. 
The Judgment of the Court was delivered by 


Ramanujam, J—Since all these appeals 
arise out of acommon order passed by the 
Court below in I. A. Nos. 479 to 481 of 1973 
in O. S. No. 91 of 1941, they are dealt with 
together. 


2. The suit О. S. No. 91 of 1941 on the file 
of the Court below was filed by the first res- 
pondent, who is common in all the three 
appeals, for partition and separate possession 
of his half share in the suit properties and 
for rendition of accounts of the management 
of his elder brother Nachiappa, who was the 
first defendant therein. In that suit the Court 
below passed a preliminary decree on 29th 
December, 1943, declaring the plaintiff’s right 
to half share in the suit properties and direct- 
ing rendition of accounts with reference in 
the management of the joint family proper- 
ties by Nachiappa, the first defendant. As 
against that preliminary decree, three appeals 
were filed before this Courtin A. S. Nos. 115, 
199 and 499 of 1943 respectively by defen- 
dants 1, 2 and 3. During the pendency of 
these appeals, the matter was referred to 
aribitration at the instance of the parties. The 
aribitrators passed an award on 6th December, 
1944. The first defendant Nachiappa filed 
I. A. No. 18 of 1945 on the file of the Court 
below to set aside the award on the ground of 
want of jurisdiction. The said application 
was allowed by the Court below and the 
award passed by the Arbitrators was set 
aside. There was an appeal by the plaintiff 
in C. M. A, No. 210 of 1946 before this 
Court. This Court, however, reversed the 
order ofthe trial Court and confirmed the 
award and directed the Subordinate Court, 
Devakkottai to pass a final decree in terms of 
the award. Accordingly, in pursuance of the 
direction of this Court, the Court, below pass- 
eda final decree on 3ist July, 1952. The 
first defendant filed an appeal to the Supreme 
Court against the judgment of this Court in 
C. M. A. No. 210 of 1946 confirming the 
award and the Supreme Court, however, con- 
firmed the judgment of this Court by its 
order dated 13th November, 1959. 
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3. Subsequently the plaintiff filed E, P. No. 
54 of 1960 for the actual division of the suit 
properties by metes and bounds in pursuance 
of the final decree passed in the suit and to 
recover various amounts payable to him 
under the final decree dated 31st July, 1952. 
We are not concerned now in these appeals 
as regards the allotment of the properties and 
weare concerned only with two amounts 
sought to be recovered by the plaintiff from 
the first defendant's legal representative, as 
the first defendant died subsequent to the 
passing of the final decree. The said two 
amounts sought to be recovered by the plain- 
tiff are payable under paragraphs 19 and 20 of 
the final decree. The amount payable under 
paragraph 19 is a sum of Rs. 2,36,789-11-9 
with interest at 6% per annum, from 6th 
December, 1944. The said sum of 
Rs. 2,36,789-11-9, payable under paragraph 19 
of the final decree, includes the sum of 
Rs. 1,75,000 payable under paragraph 20 of 
the final decree. 


4. Atthe stage of execution levied by the 
plaintiff for the recovery of the said amount of 
Rs. 2,36,789-11-9 defendants 2, 5 and 6 filed 
1.Аз. Nos. 479, 480 and 481 of 1973 respectively 
on 10th June, 1973, for scaling.down of the 
said amount under Tamil Nadu Act IV of 
1938 as amended by Tamil Nadu Act VIII of 
1973. During the pendency of the said three 
applications filed under section 19 of the 
Tamil Nadu Act IV of 1938, the applicants 
prayed for stay of the execution in I. A. No. 
62 of 1975. The execution Court ordered stay 
of execution of the decree on 8th March, 1975. 
As against the orders of stay of execution 
pending disposal of the applications for scal- 
ing down the decree amount, C. R. P. 
Nos. 1988 and 1989 of . 1975 were 
filed before this Court on 27th June, 
1975. Subsequently the said C.R. Ps. 
were converted into C.M.A. Nos. 463 
and 464 of 1976. In those appeals, a 
joint memo. was filed by all the parties on 3rd 
August, 1976 requesting this Court to direct 
the execution Court to dispose of the scaling 
donw applications expeditiously. The Court 
below took up the applications for scaling 
down and dismissed the same on 1st September, 
1977, holding that the amounts payable to 
the plaintiff under paragraphs 19 and 20 of 
the decree are not liable to be scaled down. 
It is as against the said order dated Ist 
September, 1977, the present three appeals have 
been filed by defendants 2, 5 and 6, 
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5. The learned Advocate-General appearing 
for the appellants contends that the Court, 
below has erred in not scaling down the 
amounts referred to in paragraphs 19 and 20 
of the decree and that the lower Court has not 
properly understood the scope of the provision 
in section 3 (iii) of the Act IV of 1938 defining 
‘debt’ and the provisions in section 4 of the 
Act exempting certain debts and liabilities 
from the scope of the Act. According to the 

learned Advocate-General, the definition of 
‘debt’ in section 3 (iii) will take in any liability 

in cash or kind, whether secured or unsecur- 

ed, due from an agriculturist, whether payable 

under a decree or order of a Court. 1n this 

case defendants 2,5 and 6 having been held 

to be agriculturists, the decree-debt payable 

by them to the plaintiff will squarely fall with- 

in definition of debt and therefore the Court 

below was not justified in refusing to scale 

down the debt. It is pointed out on behalf of 
the appellants that part of the sum of 

Rs. 2,36,789-11-9, due and payable by the 

defendants to the plaintiff represented owelty 

amounts for equalisation of the shares 

allotted to the plaintiff and the first defen- 

dant, and the balance of Rs. 1,75,000 repre- 

sented the amounts payable by the first defen- 

dant to the plaintiff in relation to his manage- 

ment of the joint family properties and that 

these amounts are clearly debts as defined in 

the Act which will not come within the exemp- 

tion provision contained in section 4 of the 

Act. 


6. The lower Court while dealing with the 
question as to whether the amount of 
Rs. 2,36,789-11-9 was a debt, which could be 
scaled down under the provisions of Tamil 
Nadu Act IV of 1938 as amended, has found 
that a part of the said sum of Rs. 2,36,789-11-9 
represented the owelty. amounts payable by 
the first defendant to the plaintiff and that it. 
cannot be taken to be a debt as defined in the 
Act and that the balance of Rs. 1,75,000 
represented the liability arising out of a 
breach of trust and therefore it cannot be 
scaled down as it comes within the exemption 
provision contained in section 4 of the Act. 
The learned counsel for the appellants contends 
that even if the sum of Rs. 2,36,789-11-9 
represents partly owelty amounts pay- 
able by the first defendant to the plaintiff 
and partly the amount payable by the first 
defendant to the plaintiff in relation to teh. 
mismanagement of the joint family properties 
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by the first defendant, both these amounts 
will fall within the definition of debt as 
defined in the Act and at the same time will 
not fall within the exclusion clause contained 
in section 4 of the Act. И is pointed out by 
the counsel for appellants that the owelty 
amounts should also be treated as debt and 
there being no provision for exempting the 
owelty amount in section 4 of the Act, the 
same is also subject to the scaling down. It 
is also contended that the amounts payable 
by the first defendant for mis-management of 
the joint family properties cannot be treated 
as liability arising out of the breach of trust 
as held by the court below, that the first 
defendant who has been proceeded against as 
the manager of the joint family cannot in any 
sense be a trustee for the plaintiff, and 
that in law a kartha or a manager of the joint 
family cannot be treated as a trustee 
for the other coparceners and therefore 
any amount payable by the manager or 
kartha of the family as a result of a decree 
for accounting cannot be treated as a liability 
arising out of a breach of trust. 


7. The learned counsel for the respon- 
dents, Mr.  Narayana Туепраг, however 
would contend that owelty amounts payable 
by the first defendant to the plaintiff cannot 
be taken to be a debt as defined in the 
Act, that the owelty amounts representing 
the difference in value of the properties 
allotted to the sharers should be taken to be 
integral part ofthe allotment of the proper- 
ties and therefore there is no question of 
scaling down that liability. It is pointed 
out by the learned counsel that if the owelty 
amount is treated as debt as defined in the 
Act and scaled down, then the plaintiff 
willbe entitled to seek a re-partition as the 
scaling down of the owelty amounts will 
automatically result in the reduction of the 
value of the properties allotted to the 
plaintiff and thus unsettle the partition 
arrangement which has been effected earlier 
and therefore the owelty amount should not 
be treated as a debt as defined under the 
Act and scaled down on that basis. The 
learned counsel further contends that the sum 
of Rs. 1,75,000 which is referred to in 
paragraph 20 of the decree refers to amounts 
misappropriated by the first defendant from 
the assets and income from the family proper- 
ties while he was in management and that 
therefore as regards those amounts the first 
defendant who was the manager of the family 
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should be taken to be a trustee in view of 
section 90 of the Trust Act and therefore 
the amounts misappropriated by the first 
defendant should be taken to be liability 
arising out of the breach of trust which is 
exempted under section 4 (f) of the Act. 


8. Before we consider the tenability of these 
two rival contentions it is necessary to deter- 
mine the nature of the liability declared 
under paragraphs 19 and 20 of the final 
decree. 


9. Paragraph 19 of the final decree dated 
31st July, 1952, isto the following effect: 


“The amount payable to the plaintiff by 
the defendants in accordance with the 
decree is Rs. 3,53,481.06 as detailed їп 
Schedule C and those payable to the defen- 
dants by the plaintiff is Rs. 1,19,390-10-9 
as detailed in Schedule C herein. 


It has been decided that as on the Ist 
day of Avani Tharana (15th August, 1944) 
ап amount of Rs. 23,400-5-9 is payable by 
the defendants to the plaintiff, after 
excluding the sum of Rs. 1,19,380-10-9 
payable by the plaintiff to the defendants 
from the sum of Rs.3,53,481-0-6 due to the 
plaintiff from the defendants a sum of 
Rs. 26, 826.0 is due by way of 
interest thereon till the 20th Karthigai 
Tharana (15th December, 1944) from 
that date at 0-5-0 per mensem, in all a 
sum of Rs. 2,36,782-11-0 is due to the 
plaintiff. The defendants do pay the same 
with interest at 6 per cent per annum from 
the said date till the date of payment and 
the properties belonging to the defendants 
shall be a charge forthe sum due to the 
plaintiff." 


Paragraph 20 of the final decree dated 31st 
July, 1952, is as follows:— 


“Itis further ordered and decreed that in 
respect of the relief of accounting, various 
allegations of mistakes and mismanagement 
of the family properties by the 1st defen- 
dant and the charge filed by the plaintiff, 
the defendants land 2 personally and all 
the defendants from out of the family 
properties of the defendants do pay to the 
plaintiff the sum of Rs. 1,75,000 in full 
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settlement without any further claim 


thereof.” 


Schedule C gives the details as to how 
Rs. 3,53,481-06 has been worked out. Since 
the said schedule also includes the amount of 
Rs. 1,75,000 referred to in paragraph 20 of 
the decree, itis unnecessary to deal separately 
with the scope of paragraph 20 of the decree in 
detail. The schedule C consists of 25 items, 
of which, except item 23, which represents a 
sum of Rs. 1,75,000, all other items have been 
referred to in various paragraphs of the 
decree as amounts payable by the first defen- 
dant to the plaintiff as owelty, to be paid for 
equalisation of the shares. The amounts 
payable by the plaintiff to the first defendant 
for equalisation of the shares under various 
clause of the decree has been worked out in 
the same schedule as Rs. 1,19,380-10-3. 


9. After deducting the amounts payable by 
the plaintiff to the first defendant from 
Rs. 3,53,481-06 the defendants' liability їп 
paragraph 19 of the decree has ultimately 
been worked out at Rs 2,36,782-11-0. Thus 
out of Rs. 2,36,782-11-0 except the sum of 
Rs. 1,75,000 the balance is payable by the 
defendants to the plaintiff towards owelty for 
the equalisation of the shares allotted to the 
plaintiff and the first defendant. Thus the 
first question that arises in these appeals is 
whether the sum which the defendants have 
been directed to pay to the plaintiff for equali- 
gation of their shares in the moveable and 
immoveable properties, could be treated asa 
debt and scaled down under the provisions of 
the Act. 


10. There is much controversy between the 
parties over the amout of Rs. 1,75,000, which 
the first defendant has to pay to the plaintiff 
under paragraphs 19 and 20 of the final decree 
While the appellants would contend that the 
said the sum represents the first defendant’s 
liability for mis-management of the joint 
family properties, the respondents would 
contend that the said sum represented the 
amounts misappropriated by the first defen- 
dant while he was in the management of the 
joint family properties. In view of the said 
controversy, we have to determine necessarily 
the nature and character of the amount of 
Rs. 1,75,000 payable by the first defendant to 
the plaintiff. For this purpose itis necessary 
to refer to the pleadings in the suit О. S. No. 
91 of 1941 as also various proceedings which 
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arose between the parties, which throw some 
light on the nature and character of the 
amount of Rs. 1,75,000. The plaintiff in his 
plaint has averred in paragraph 13 that the first 
defendant has not acted fairly and honestly as 
the family manager, that large moneys appear 
to have been drawn and secreted by the first 
defendant, and that first defendant is guilty of 
fraud, mis-management and mis-appropria- 
tion of joint family properties and funds and 
other improper conduct. In paragraph 17 of 
the plaint, the plaintiff has further averred 
that the first defendant has received the 
family assets in his position of а trustee and 
that as such he is bound to render an account 
of the family properties and of his manage- 
ment and to pay and make good whatever is 
found due from him of a result of his fraud, 
mis-management, misfeasance, malfeasance 
and other improper conduct. In paragraph 
22 of the plaint, the plaintiff, apart from other 
reliefs, seeks the relief of accounting, by 
calling upon the first defendant to render an 
account of the family properties and of his 
management of the same and to make good to 
the family with interest at 1% per mensem all 
losses caused to the family by his fraud, mis- 
conduct, misfeasance and other improper 
conduct. These averments in the plaint had 
been answered by the first defendant in his 
written statement in paragraphs 8 and 13. In 
paragraph 8 the first defendant has stated that 
few sums belonging to the family have been 
invested for the sake of convenience in the 
name of one or other member of the family 
or in combination of some of the members of 
the family, that all such sums taken from the 
family assets belong to the family and have 
been treated as family assets in whosoever 
name the investment might have been made 
and that the said investments find place in 
the family accounts and the plaintiff is fully 
aware of it. The first defendant in paragraph 
13 of his written statement had denied the 
charge of manipulation of accounts, misap- 
propriation of the family funds, secretion of 
cash and moveables, mis-management and 
fraud levelled against him. The trial Court 
framed issues 6,7 and8 to the following 
effect : 


“Whether the first defendant is liable 
to render account to the plaintiff as joint 
family manager and if so for what period ? 


Whether the first defendant is a trustee of 
the family properties and is he liable as 
such to render accounts to the plaintiff ? 
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Whether the allegations of fraud, mis- 
management, misconduct, etc., against the 
first defendant are true, sufficient and valid, 
in the absence of particulars and whether 
the said allegations constitute a cause of 
action for the plaintiff's claim for such an 
account ?” - 


The trial Court, after referring to the position 
of the first defendant as the manager of the 
joint family and his liability to render an 
account of his management, has held that the 
first defendant is liable to disclose all the 
family assets and to render an account of his 
management of the joint family proper- 
tiers but he cannot be held liable for any 
item of expenditure unless it amounts to 
an actual misappropriation ; that the first 
defendant was not a trustee of the family 
property in the strict sense of that term and 
that the object of taking accounts is not to 
call upon the manager to justify his past 
transactions but to ascertain what is the joint 
family property actually in his hands at the 
time of partition. However, when the appeal 
against the preliminary decree was pending 
before this Court, the matter was sent to arbi- 
tration and the arbitrators in their award 
dated 6th December, 1944 directed the first 
defendant to pay a sum of Rs. 1,75,000 as 
and for mistake and mismanagement of the 
joint family properties by the first defendant. 
As to how the said sum of Rs. 1,75,000 has 
been arrived at or as to how much of it repre- 
sented the liability of the first defendant for 
mismanagement of the joint family properties 
апа аѕ іо how much of it represented the 
amounts misappropriated by the first defen- 
dant out of the joint family income and assets 
had been mentioned by the arbitrators in the 
award. That the liability of the first defen- 
dant to render accounts for the period of his 
management was considered by the arbitrators 
and itis only under that head the sum of 
Rs. 1,75,000 was determined as his liability, 
is not in dispute. The dispute is as to 
whether the said sum of Rs. 1,75,000 repre- 
sented any amount said to have been mis- 
appropriated by the first defendant. , Accord- 
ing to the appellants, the entire sum of 
Rs. 1,75,000 represented only the first defen- 
dant’s liability for mismanagement but 
according to the respondents the entire sum 
of Rs. 1,75,000 represented the misappropria- 
tion by the first defendant. As already 
stated paragraph 50 of the award deals with 
the said sum of Rs. 1,75,000. The learned 
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counsel for the respondents would however 
draw our attention to Exhibit B-4, which is 
the judgment rendered by the Court below in 
another suit О. S. No. 130 of 1952, which 
also arose between the same parties, as 
throwing considerable light as to the nature 
of the amount of Rs. 1,75,000. That was 


a suit filed by the son of the third 
defendant іп О. S. No. 91 of 194] 
for a declaration that the preliminary 


decree and the final decree passed in 
O. S. No. 91 of 1941 were void and not bind- 
ing on him and for setting aside the same and 
to restore O. S. No. 91 of 1941 to its original 
number and to dispose of the same afresh. 
The said suit was naturally resisted by the 
plaintiff. In paragraph 10 of the judgment in 
that suit which has been marked as Exhibit 


.B-4, reference has been made to the statement 


of charges filed before the arbitrator by the 
plaintiff in O. S. No. 91 of 1941 which was 
marked in that suit as Exhibit B-12. After 
referring to the various charges in Exhibit 
B-12 the Court below held that the sum of 
Rs. 1,75,000 represented partly purchases of 
postal cash certificate in the names of the 
first defendant’s children, whieh has not been 
brought into family accounts and partly 
amounts secreted by him from and out of the 
joint family income. In paragraph 28 of the 
judgment in О. S. No. 130 of 1962; the matter 
has been dealt with and the following obser- 
vation had been made regarding the sum of 
Rs. 1,75,000 : 


“The 1st defendant himself admitted his 
accountability regarding the concealed 
assets after the arbitrators found out his 
misappropriations and secretion of several 
lakhs of rupees. The arbitrators persua- 
ded the 7th defendant, who claimed nearly 
fourlakhs of rupees as being due to his 
share out of the concealed assets, to accept 
Rs. 1,75,000 to which extent defendants 1 
and 2 admitted liability.” 


This passage in the judgment in O. S. No. 130 
of 1952 clearly indicates as to how the said 
sum of Rs. 1,75,000 was arrived at by the 
arbitrators. Thus the sum of Rs. 1,75,000 is 
found to represent the assets and cash con- 
cealed by the first defendant from and out 
of the joint family income. As already 
pointed out though the award of the 
arbitrators does not throw much light as to 
the character and the nature of the amount of 
Rs. 1,75,000 the decree in the earlier suit 
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О. S. No. 130 of 1952 clearly indicates that 
the sum of Rs. 1,75,000 which was the amount 
payable by the first defendant to the plaintiff 
under paragraphs 19 and 20 of the decree 
represents the amounts or assets misappro- 
priated by the first defendant. It is in this 
light, we have to determine the second. ques- 
tion whether the said sum of Rs. 1,75,000 
payable by the first defendant to the plaintiff, 
could be scaled down under the provisions of 
the Act. 


11. So far as owelty amounts are concerned, 
there isa decision of this Courtin Mohammad 
Allar Sahib, In re!, holding that 


"Owelty is merely pecuniary compensation 
given so as to prevent injustices or avoid- 
able inequality and with a view to the more 
convenient and perfect partition of immov- 
able property. Owelty, equality or com- 
pensation can never be a debt contemplated 
under Act IV of 1938”. 


We are in entire agreement with the view 
expressed in that case. The division of pro- 
perties between:ithe sharers is subject to the 
obligation to owelty and if such owelty 
amount which is merely pecuniary compensa- 
tion paid by one coparcener to another for 
equalisation of the shares can be treated asa 
debt as defined under the Act and is scaled 
down under the Act, that will naturally result 
in an inequality in the division of the pro- 
perties, which wás not obviously intended by 
the provisions of the Act. Having regard to 
the objects sought to be achieved under Tamil 
Nadu Act IV of 1938, we have to hold that 
owelty amounts are not liable to be treated 
as a debt as defined under the Act and as such 
it is not liable to be scaled down, as has been 
held in the earlier decision reported in 
Mohammad Allar Sahib, In re.! 


12. Coming to the question as to whether 
the sum of Rs. 1,75,000 is a debt liable to be 
scaled down under the Act, the learned 
counsel for the appellants submits that it is 
not a liability arising out of breach of trust as 
has been held by the Court below, while the 
learned counsel for the respondents would 
contend that it is a debt arising out of breach 
of trust. In support of his contention that 
the sum of Rs. 1,75,000 is not а debt arising 
out of breach of trust, the learned Advocate- 
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General refers to the decision of the division 
bench of the Andhra Pradesh High Court in 
Kannepalli Visweswara Dakshinamurthy 
Somayajulu and ano ther v. Kannepalli Krishna- 
mur thi and others}, In that case a co-owner 
obtained a decree for accounts against the 
other co-owners who were in possession of 
the entire property. Therein it was held : 


“That the liability of the judgment-debtors 

arising under the decree, though a debt 

within section 3 (iii) of the Act, was nota 

liability of a trustee in a fiduciary capacity 

and therefore could not come under section 

4 (f) of the Act and as such was not exempt 
' from the operation of the Act.” 


The reasoning given in that case was that 
where a person bound in a fiduciary 
character to protect the interests of another 
person, as a trustee, executor, partner, 
agent and guardian, commits a breach of trust 
then he would become liable to the benefi- 
ciary in his fiduciary capacity and if under 
such circumstances he commits a ‘breach of 
trust he will not receive the protection of the 
Tamil Nadu Act IV of 1938. But such a 
protection is not available to one co-owner as 
against another co-owner, in case one co- 
owner is not in fiduciary relationship with 
another co-owner. It was contended there 
that one co-owner in possession of the entire 
property is in the position of trustee under 
section 90 of the Trusts Act. Dealing with 
this question the Court held that : 


“In order to invoke this section, it is essen- 
tial that it should be proved that the person 
is placed in fiduciary capacity and secondly, 
that he gained an advantage by virtue of 
such position and that it is only in a case 
where it is established on the facts that the 
co-owner by his dealings derived a benefit 
or advantage to himself, that section 90 of 
tne Trusts Act would apply and he would 
be regarded as being in a fiduciary posi- 
tion.”’ 


In the present case the parties were members 
of a joint family and the question is whether 
the co-parcener in management acts in a 
fiduciary capacity in relation to other co- 
parceners. Unless section 90 of the Trusts 
Act is invoked one co-parcener in manage- 
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ment cannot be said to act in а fiduciary 
capacity in relation to other coparceners. 
Section 90 of the Trusts Act, as pointed out 
by the decision of the Andra Pradesh High 
Court, will apply only if two essential condi- 
tions are satisfied, namely, that the person 
(coparcener) is placed in fiduciary capacity ; 
and that he gained an advantage by virtue of 
Such position. 


13. It has already been found that a sum of 
Rs. 1,75,000 represented the assets secreted 
by the first defendant from and out of the 
joint family assets. Section 90 of the Trusts 
Act is as follows : 


"Where a tenant for life, co-owner 
mortgagee or other qualified owner of any 
property, by availing himself of his position 
as such, gains an advantage in derogation 
of the rights of the other persons interested 
in the property, or where any such owner, 
as representing all persons interested in such 
property gains any advantage, he must hold, 
for the benefit of all persons so interested, the 
advantage so gained but subject to repay- 
ment by such persons of their due share 
of the expenses properly incurred, and to 
an indemnity by the same persons against 
liabilities properly contracted, in gaining 
such advantage." 


In view of the fact that a coparcener ina 
joint family is in one sense co-owner of the 
property, the first condition referred to above 
is satisfied. The second condition is also 
satisfied as it has already been held that the 
co-parcener in management of the properties 
has gained an advantage to himself. It is 
therefore clear that section 90 of the Trusts 
Actis applicable to the facts of this case. 


14. Dealing with the question as to whether 
the possession ofa co-owner of the share of 
the other co-owner can be regarded as deroga- 
tion of the rights of the co-owner, it was held 
in Kennady v. Trafford'!, that a co-owner does 
not stand in a fiduciary position towards the 
other co-owner is well established. The same 
view was taken by this Court in Ramaswamy 
Iyer v. Subramania Iyer*. In Peer Moideen 
. Rowther v. Alisabivi? it was held that the 
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co-owner was in the position ofa trustee 
In Mohammad Abdul Rahim Beg Saheb v. 
Mohammed Abdul Hakim Beg Saheb‘, the 
Court came to the conclusion that the co- 
owner assumed a position much more ofa 
trustee ina fiduciary relationship than that 
of a mere co-owner. Thus it is only in a case 
where it is established on the facts that the 
co-owner by his dealings derived benefit and 
advantage to himself, section 90 of the Trusts 
Act would come into operation and he 
would be regarded as being in a fiduciary 
position. The question as to whether the 
liability to pay interest realised by the co- 
owner by investment of the common funds 
would be exempt from the operation of the 
Act IV of 1938, came up for consideration 
in Mottai Meera v. Abdul Khader Rowther? 
and it was held that such a liability could not 
be regarded as debt within the meaning of 
the Act. The test, therefore, would be 
as to whether the co-owner utilising the 
common funds or common property and 
derived a personal benefit therefrom and if 
this is proved, then he should be taken to 
have acted in fiduciary capacity. In view 
of the fact that we have already held that a 
sum of Rs. 1,75,000 represents the amount 
misappropriated by the first defendant 
out of the joint family income and assets, 
the first defendant should be taken to have 
acted ina fiduciary capacity and any amount, 
due by him in his fiduciary capacity should 
be taken to be the liability arising out of a 
breach of trust. In this view of the matter, | 
the Court below appears to be correct in its 
conclusion that the said liability cannot be 
scaled down as it isa liability which stands 
excluded under section 4 (f) of the Act. 
In view of the above discussion, all the three 
appeals fail and they are accordingly dis- 
missed. No costs. 


R. S. Appeal dismissed. 





—————— 
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IN THE HIGH COURT ОЕ JUDICATURE 


AT MADRAS. 

(Appellate Jurisdiction.) 

PRESENT:—P. R. Gokulakrishnan, ОСУ. and 
P. Venugopal, J. 


The Board of Revenue, Chepauk, Madras-5, 
represented by its Commissioner (P. and E.) 


and anothers Appellant* 
y. 

Associated Pharmaceuticals Industries 
Private Limited, Madras, represented by its 
Director. Respondent. 


Medicinal and Toilet Preparations „(Excise 
Duties) Act (XVI of 1955) and Rules (1956) 
thereunder—Power of Board of Revenue to 
levy ceiling. 


The respondent was the holder of a licence in 
Form L-1 from Government for the 
year 1979-80 permitted to consume not 
more than 25,000 proof litres of alcohol 
for medicinal and toilet preparations 
during the year. Such preparations fall 
under 2 categories restricted and unrestricted. 
The former were capable of being consumed 
as alcoholic beverages classified as such under 
the Medicinal and Toilet Preparation (Excise 
Duty) Rules, 1956. The holder of a license 
in Form 1 would be deemed a registered 
dealer for the purpose of the Notification. 
An order dated 13th November, 1975 had 
directed that such a licensee should not 
manufacture any single restricted preparation 
by using more than 10 per cent. of the annual 
quota of alcohol allotted to him. The respon- 
dent filed a writ petition (W. P. No. 100 of 
1977) to have the order quashed and that was 
allowed. Thereafter the respondent applied 
to Government to make available to him suffi- 
cient rectified spirit for the manufacture of 
restricted preparations except for three stated 
purposes in the licence. The application was 
not granted and thereupon the respondent 
filed the present Writ Petition No. 588 of 1980 
for a mandamus to direct the Government to 
give effect to the ruling in the earlier writ 
proceedings without insisting that any 
particular product alone could be manufactur- 
ed within a ceiling limit out of the quantity 
of rectified spirits made available for 

———————-—-—-—-——————-——— 
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manufacture. The writ was allowed. On 
appeal, it was contended that the restrictions 
imposed were in the public interest and within 
the powers of the authority acting under the 
Medicinaland Toilet Preparations (Excise 
Duty) Act and the Rules made thereunder 
and that the decision in W. P. No. 100 of 
1977 cannot be extended to the licences issued 
subsequent to the said decision when espe- 
cially the licences contained restrictions for 
the manufacture of the restricted goods. 
In rejecting the contentions 


Held: Apart from section 6 of the Act and 
Rules 36, 82, 83, 84, 86, 91 and 92 of the 
Rules, no other provision in the Act or the 
Rules framed thereunder has been cited for 
the purpose of imposing the impugned restric- 
tions. 


In the light of the aforesaid provisions in the 
Act and the Rules made thereunder, there is 
no authority for the Board of Revenue to levy 
a ceiling stating that the licencees should not 
manufacture any single restricted product or 
preparation by using more than 10% of the 
quantity of alcohol allotted to them: Such 
restrictions are unwarranted and they are 
made only to effectively implement the pro- 
hibition policy of the Government. Any 
misuse, if apprehended, must be prevented by 
enforcement of the Act and the Rules. 
Prevention of such misuseis not by restricting 
the number and quantity of the medical 
preparations that can be manufactured. Such 
restrictions are not in accordance with the 
prescribed Rules framed under the Act. 
[Para.12] 


Case referred to:— 

M/s. Enoch Pharma v. State of Kerala, 
А. I. R. 1961 Ker. 280. 

Appeal under Clause 15 of the Letters 
Patent against the Order of Mr. Justice 
S. Mohan, dated 25th February, 1980, 
and madein the exercise of the Special 
Original Jurisdiction of the High Court in 
Writ Petition No. 558 of 1980 presented under 
Article 226 of the constitution of India to 
issue a writ of mandamus directing the res- 
pondents to give effect to the ruling of this 
Court in W. P. No. 100 of 1977 without in- 
sisting that any particular product could only 
be manufactured with a celling limit out of 


tij 


the quantity of rectified spirit made available 
for manufacture of preparations. 


Government Pleader, on behalf of Appel- 
lants. 


S. Ramasubramanian for King & Partridge, 
for Respondent. 


The Order of the Court was pronounced by 


Gokulakrishnan, Officiating CJ.—The res- 
pondent herein filed W. P. No. 558 of 1980 
praying for the issus of a writ of maadaımus 
directing the appellants herein to give effect 
to the ruling of this Hon’ble Court in W. P. 
No..100 of 1977 without insisting that any 
particular product could only be manufactur- 
ed within a ceiling limit out of the quantity 
of restricted preparations. The respondent 
herein inter alia averred that he got licence 


in Form 1-1 for the year 1979- 
80 and was allowed to consume a 
quantity of alcohol not more than 


25,000 P. L. for the year 1979-80. Medicinal 
and toilet preparations containing alcohol for 
which the respondent herein got 25,000 P. L. 
fell into two categories. One is restricted 
and the other is unrestricted. Restricted pre- 
parations are those which are capable of 
being consumed as ordinary alcoholic bever- 
ages and defined and classified as such under 
' the provisions ofthe Medicinal and T oilet Pre- 
parations (Excise Duties) Rules, 1956. Other 
preparations are unrestricted preparations. 
The holder of a licence in Form-L-1 under 
the Medicinal and Toilet Preparations (Excise 
Duty) Rules, 1956 shall be deemed to bea 
registered dealer for the purpose of the Noti- 
fication. The second appellant herein by an 
order, dated 13th November, 1975 has directed 
that L-1 licencees like the respondent should 
not manufacture any restricted preparations 
by using more than 10% of the annual quota 
of alcohol allotted to them. Immediately, 
after the communication of the said order, 
representations were made to the Government 
of Tamil Nadu by the manufacturers, but it 
fell on deaf ears. Since nothing concrete was 
done and as the business was seriously 
affected, the respondent was obliged to file 
W. P. No. 100 of 1977 on the file of this 
Hon'ble Court for a writ of certiorarified 
mandamus for quashing the order of the 
second appellant, dated 13th November, 1975 


M. L. J.—55 
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and directing the appellants not to interfere 
with the lawful manufacture of restricted pre- 
parations by the respondent in accordance 
wlth the terms of the licence granted under 
the Medicinal and Toilet Preparations (Excise 
Duties) Rules, 1956. 


2. Mohan, J., by his order dated 21s 
February, 1977 after referring to the impugned 
circular challenged in that writ petition, held 
that the Government is interested in the 
welfa.v of the peopleand that stringent regula- 
tions a.. imposed before licensing or concern- 
ing the ale of Tr. Zingiberis Mitis or 
Tr. Zingiberis Fortis. The learned Judge 
after referring to the decision in M/s. Enoch 
Pharma v. State of Kerala+, observed that it 
is a clear authority wherein under similar 
circumstances the impugned circular in that 
case was held to be bad. Applying that 
ruling, Mohan, J., allowed the writ petition 
but without costs. 


3. After the said judgment was pronounced 
the respondent herein took up with the 
appellants the question of allotting sufficient 
quantity of rectified spirits for the manufac- 
ture of restricted preparations. Notwith- 
standing repeated demands, there has been no 
attempt on the part of the appellants to 
implement the judgment of this Hon'ble 
Court. In particular, the Bonded Manu- 
factory Officer at the respondent's factory 
was refusing to make available rectified spirit 
for the purpose of manufacturing restricted 
preparations except for three stated purposes 
mentioned in the licence. The protests made 
by the respondent went unheeded and such 
restriction has very much affected the business 
of the respondent. Hence the respondent 
came forward with the present W. P. No. 558 
of the issue of a writ of mandamus directing 
the appellants to give effect to the ruling of 
this Hon'ble Court without insisting that any 
particular product could only be manufaetured 
within ceiling limit out ofthe quantity of 
rectified spirit made available for manu- 
facture. 


4. Mohan, J., who heard W. P. No. 558 of 
1980, observing that the judgment in W. P. 
No. 100 of 1977 has become final, that the 
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authorities are bound to obey апа implement 
the same and that there can hardly be any 
excuse for not implementing the same, allowed 
the writ petition. Aggrieved by the said 
order, the appellants have preferred the above 
writ appeal. 


5. In the counter-affidavit filed by the res- 
pondent in this writ appeal, the respondent 
has infer alia stated that the respondent has 
been issued a licence in Form 1.1. and that 
will be in force till 31st March,.1981. Under 
the provisions of the said licence, Ше 
quantity of spirit that the respondent can 
possess at one time should not exceed 900 
litres and that in the manufacture the respon- 
dent can consume alcohol not more than 
25,000 proof litres for the year 1980-81. 
According to the licence, the respondent can 
manufacture 35 preparations containing 
alcohol and they are shown in the annexure 
to the said licence. In the circular, dated 
13th November, 1975, the second appellant 
herein has stated that L. I. licencee should not 
manufacture any single restricted preparation 
out of the list annexed to the L. I. licence by 
using more than 10 per cent. of the annual 
quota allotted to them. It has been further 
averred by the respondent herein that 
even though the licences have been 
permitted to manufacture 35 preparations as 
per the 1.1. licence, they have been 
restricted by the circular, dated 13th 
November, 1975, in making the restricted 
preparations. The sajd circular was challen- 
ged in W. P. No. 100 of 1977 and in spite 
of the judgment in the said writ petition 
dated 21st February, 1977, the appellants did 
not implement the direction in the said judg- 
ment. Hence the respondent was constrained 
to file W. P. No. 558 of 1980. Aliter the 
order in the said writ petition, the appellants 
made an endorsement in the respondent's 
licence, dated 27th March, 1980, stating that 
10 per cent. ceiling of the annual alcohol 
quota imposed in S2/1208/77, dated 4th March, 
1977 is not applicable for 1980-81 in view of 
the High Court's order in W. P. No. 558 of 
1930. While so, the second appellant by a 
letter, dated 23rd January, 1981, has stated that 
no more alcohol will be issued to the 
company for the manufacture of restricted 
medicines in excess of 10 per cent. restriction 
as contemplated by the original 1975 communi- 
cation and has also stated that this Hon'ble 
Court has granted stay of the judgment in 
W.P. No. 558 of 1980. The respondent 
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finally reiterated that the restriction imposed 

is not only beyond the powers vested with, 
the appellants, but is opposed to the decision 

in W. P. No. 100 of 1977. 


6. The appellants have filed a reply to this 
counter-affidavit stating that 10 рег cent. 
limitation for using alcohol in any one of the 
restricted items is done inthe interests of 
the public, that the order in W.P. No. 100 
of 1977 cannot by апу stretch of 
imagination be construed as preventing the 
proper authority from exercising powers con- 
ferred on it under the Act and the Rules, that 
the authority competent to give licence can 
impose additional condition at the time of 
issue of or renewal of the licence, that the 
order in W. P. No. 100 of 1977 itself will be 
relevant only for the year 1975-76 and that 
the same cannot go beyond, since that order 
impugned in that writ petition was made in 
the middle of the year 1975-76. The appel- 
lants have further stated that 10 per cent. ceil- 
ing on the use of alcohol for manufacture of 
any single restricted preparation has been in- 
corporated in all the L. I. licences from the 
licence year 1977-78 onwards and that the 
same is in consonance with the order of this 
Hon’ble Court in W P. No. 100 of 1977. 
There is а further averment to the effect that 
under rules 84 (2), 86 and 142 of the Rules, 
the former  Excise Commissioner, now 
Director of Excise and Prohibition, is com- 
petent to impose additional condition in the 
L. I. licence or issue supplementary instruction 
and restrict the issue of alcohol if he is of 
the opinion that the quantity of alcohol 
asked for is not in conformity with the bona 
fide needs of the manufacturers. The appel- 
lants would interpret the order in W. P. No. 
100 of 1977 as meaning that the restrictions, 
if any should be made clear before the issue 
of the licence and the same should not be 
subsequent to the issue of licence. Inasmuch 
as the appellants have mentioned the restric- 
tions in the licence itself, the appellants have 
stated that the order in W. P. No. 558 of 
1980 is not correct. With the abovesaid 
allegations, the appellants have prayed that 
the writ appeal may be allowed holding that 


the restrictions imposed by the appellant ars 


in accordance with the Act and the Rulee 
framed thereunder. 


7. Mr. Venkataswami, the learned Govern- 
ment Pleader, after taking us through the 
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relevant provisions of the Medicinal and 
Toilet Preparations (Excise Duties) Act, 1955 
and the Rules made thereunder, submitted 
that the restrictions imposed by the appel- 
lants are in public interest. and are within the 
powers of the authority acting under the said 
Act and the Rules made thereunder. The 
decision in W. P. No. 100 of 1977 cannot be 
extended to the licences issued subsequent 
to the said decision when especially the 
licences contained restrictions for the manu- 
1acture of the restricted goods. 


$. Mr. Ramasubramaniam, the learned 
counsel appearing for the respondent, read 
out the decision in M/s. Enoch Pharma v. 
State of Kerala', and submitted that the said 
decision applies on all fours to the facts of 
the present case. According to the learned 
counsel, the judgment in W. P. No. 100 of 
1977 has followed the reasoning and conclu- 
sion in the said Kerala case, and to say that 
it is restricted to the particular year in which 
the writ petition was filed cannot be correct. 
Until the order in W. P. No. 100 of 1977 is 
set aside, the decision is clear and categoric 
the restrictions as have been imposed now, 
cannot be sustained. 


9. In W. P. No. 100 of 1977, Mohan, J., 
eventhough he has observed that stringent 
regulations will have to be imposed before 
' the licence is granted, had held that 
M/s. Enoch Pharma v. State of Kerala!, is 
clear authority wherein under similar circum- 
stances the impugned circular in that case 
was held to be bad. The learned Judge has 
further observed that applying the said 
ruling to this case the writ petition will stand 
allowed. It is clear from the said judgment 
that the learned Judge in fofo followed the 
abovesaid Kerala decision and only on that 
basis allowed the writ petition. Even sub- 
sequent to the said order, the appellants 
insisted upon the restriction of only 10% of 
the supplied alcohol to manufactüre each of 
the restricted goods. 


10. It will be relevant in this connection to 
refer to the ruling in M/s. Enoch Pharma v. 
State of Kerala*. In that decision, Govindan 
Nair, J. (as he then was), had occasion to 
deal with the Medicinal and Toilet Prepara- 
tions (Excise Duties) Act (hereinafter refer- 








1, А.Т. R. 1965 Ker. 280, 


red to as the Act). The Board of Revenue of 
Kerala State after examining the question in 
all aspects, found that there was a lot of 
abuse of various manufactured items which 
will go to defeat the provisions of the Prohi- 
bition Act. Hence it decided that the items 
recommended by the Director of Health 
Services will alone be allowed to be manu- 
factured or imported into the State. As such 
the Board restricted the manufacture of 
certain items which are recommended by the 
Director of Health Services as per the quanti- 
ties fixed by the director. By that order 
(Exhibit P-4) the manufacturers were allowed 
to produce only the 15 items mentioned there- 
in. By a subsequent order (Exhibit P-5) the 
number of items was raised to 45. The 
learned Judge of the Kerala High Court 
considered the question as to whether the 
provisions of the Act and the Rules made 
thereunder contemplate imposition of restric- 
tions as detailed in Exhibits P-4 and P-5. 
The learned Advocate-General of Kerala 
submitted that section6 read with rule 84 
and the provisions in the form A. L. I. show 
that the statute providesfor control not 
merely of a regulating nature for the purpose 
of ensuring the collection of duty imposed by 
the Act but also control of the quantum and 
the number of articles that could be allowed 
to be manufactured. According to the 
Advocate-General, the section, the rule and 
the form clearly provide the power to impose 
the restrictions of the nature that have been 
imposed by Exhibits P-4 and P-5. But the 
learned Judge, after examining the provisions 
of the Act and the Rules made thereunder, 
observed that he is unable to see in those pro- 
visions any power conferred on the licensing 
authority: The learned Judge observed : 


*No person engaged in manufacturing 
medical preparations shall do so without 
a proper licence. This is an ordinary 
provision which is intended for regulating 
various types of activities for different 
purposes. Such regulation may be for 
the purpose of health or for the pur- 
pose of imposition of a fee for services 
rendered by local authorities or as in this 
case to ensure the collection of the duty 
imposed by the statute. I find no provi- 
sion in the statute even suggesting in a 
remote manner any control being exercised 
in relation to the articles to be produced 
and regarding the quantum that could be 
manufactured". \ 
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The learned Judge further observed that the 
restrictions imposed under Exhibits P-4 and 
P-5 in that case were measures to prevent the 
misuse of the medicinal preparations in order 
to enforce strictly the prohibition policy. The 
learned Judge further observed that such 
measures taken to enforce the prohibition 
policy are not warranted under the Act, and 
the Rules made thereunder. With these 
Observations, the Kerala High Court allowed 
the writ petition holding that Exhibits P-4 
and P-5 the orders passed by the:,Board of 
Kerala State were bad. . 


11. Bearing the above said decision in mindy 
we can look into the provisions of the Act 
and the Rules made thereunder. Section 6 
of the Act reads as follows : 


“6. (1) The Central Government may by 
notification in the Official Gazette, provide 
that from such date as may be specified in 
the notification, no person shall engage in 
the production or manufacture of any 


Rule 84 (2) states : 


"In fixing the quantity of alcohel while 
issuing the licence under sub-rule (1) to any 
manufacturer, the licensing authority shall 
satisfy itself about the requirements of 
alcohol of that manufacturer and if that 
authority is of the opinion, that the 
quantity of alcohol asked for is 
not in conformity with the bona fide 
needs of the manufacturer, it shall either 
reduce or refix the quantity of alcohol as it 
may deem fit." 


Rule 86 deals with alteration or substitution 
oflicence. It reads: 


“The licensing authority may, at any time, 
call for any licence and may amend or alter 
it or may tender to the licensee a new 
licence in accordance with any further con- 
ditions which may be prescribed..." 


dutiable goods or of any specified com- 
ponent parts or ingredients of such goods 
or of specified containers of such goods or 
of labels of such containers except under 
the authority and in accordance with the 
.terms and conditions of a licence granted 
under this Act, 


(2) Every licence under sub-section (1) 
Shall be granted for such area, if any, for 
such restrictions and conditions, and in 
such form and containing such particulars 
as may be prescribed." 


Even in this rule 86 it is made clear that 
there must be some rule prescribing the con- 
dition contemplated under rule 86. Rule 91 
deals with additional Rules specially appli- 
cable for applying for a licence for working a 
bonded/non-bonded manufactory. Sub-rule 
(ix) states— 


“a list of all preparations which the licensee . 
proposes to manufacture in his manufactory 
showing the percentage or proportion of 
alcohol in terms of London Proof gallons 
contained in each such preparation quoting 


From section 6 (2) it is is clear that there 
must be rules prescribed for putting restric- 
tions and conditions apart from other things 
mentioned in section 6 (2). 


12. Rule 82 of the Rules framed under Act 
deals with procedure for obtaining licence. 
Rule 83 deals with the form of application. 
Rule 84 (1) reads as follows : 


the authority (pharmacopoeia) under which 
such preparation is proposed to be manu- 
factured." 


Rule 142 deals with power to issue supple- 
mentary instructions. The Rule states: 


“The Excise Commissioner may issue 


“Оп receipt of the application, the licens- 
ing authority may make such inquiries for 
verification of the details stated in the 
application and also such other inquirles 
as it deems necessary.. If the authority is 
satisfied that the conditions for thefgrant of 
the licence applied for have been complied 
with, it shall grant the applicant an appro- 
priate licence," 


written instructions providing for any 
supplemental matters arising out of these 
rules". 


In"our opinion rule 142 is intended for tssuing 
executive instructions. Except the abovesaid 
Rules, the learned Government Pleader has not 
cited any other provision in the Actor the 
Rules made thereunder for the purpose of 
imposing the restrictions now in question. In 


n RAHMATH BI Y. STATE WAKF BOARD 


*he light of the abovesaid provisions in the 
Act and the Rules made thereunder, we do 
not find any authority for the Board to levy 
a ceiling stating that the licencees should not 
manufacture any single restricted product or 
preparation by using more than 10% of the 
quantity of alcohol allotted to them. The 
impugned order infer alia states : 


"In the interest of the Prohibition Pro- 
gramme of the Government and in the 
interest of public as well as the trade the 
L. I licensees are informed that they shall 
not manufacture any single restricted pro- 
duct or preparation by using more than 10% 
of the quantity of alcohol allocated to 
them.” 


Thus it isclear that such order was passed 
in order to prevent the misuse of the alcohol 
and for the purpose of effectively enforcing 
the prohibition programme. In our opinion 
such restrictions are unwarranted and they 
are made only to effectively implement the 
prohibition policy. The misuse, if apprehend- 
ed, must be prevented by enforcement of the 
Act and the Rules. Prevention of such misuse 
is not by restricting the number and quantity 
of the medical preparations that can be 
manufactured. Such restrictions, in our view, 
are not in accordance with the prescribed 
Rules framed under the Act. We are in 
complete agreement with the observation of 
Mohan, J., and that on all fours the decision 
in M/s. Enoch Pharma v. State of Kerala’, 
applies to the facts of this case. From the 
discussion we have made above, it is clear 
that such restrictions now Sought to be 
imposed, are not warranted under the Act 
and the rules made thereuader. In these 
circumstances, the writ appeal is dismissed 
with costs. Counsel’s fee Rs. 250. 


R. S. 





Writ appeal dismissed. 





—— 


— 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 
PRESENT :—V. Ratnam, J. 
Rahmath Bi and others Petitioners * 


y. 


The State Wakf Board, represented by its 
Secretary, having office at No. 4, Santhome 
High Road, Madras-4 Respondent, 


(A) Wakf Act (XXXIV of 1954), section 
56 — Notice under the Section, condition 
precedent fo institution of suit. 


(B) Civil Procedure Code (V of 1908), Order 
23, rule 1 (3) and Order 7, rules 12 and 13— 
Suit instituted against Wakf Board with- 
ouf  notice—Defect — Plaint liable to be 
rejected —Order under Order 7, rule 12 to be 
passed with liberty to file fresh plaint in 
terms of Order 7, rule 13. 


Having regard to the statement ofthe law 
with reference to the scope of section 56 of 
the Wakf Act, in the presentcase it has to be 
held that 2 notice under section 56 of 
the Wakf Act is necessary as claimed 
by the petitioners. The Court cannot 
make exceptions or qualifications to 
the explicit terms of section 56 of the 
Wakf Act on account of considerations of 
hardship and absence of prejudice or detri- 
ment. A defect, as in the present case, 
cannot also be equated to a *'formal one" as 
it is a radical defect going to the root of the 
claim of the petitioners. Section 56 of the 
Wakf Act is express, explicit, mandatory 
and admits of no exceptions. Therefore, 
the issue of a notice under section 56 of the 
Wakf Act is a condition precedent to the 
institution of the suit itself. The petitioners in 
the instant case without issuing notice under 
section 56 of the Wakf Act, had set the law 
in motion and they cannot therefore, secure 
any relief either by way of declaration or 
otherwise. In other words, if the suit had 
been instituted without complying with one 
of the vital and essential requirements as to 
the notice under section 56 of the Wakf Act, 
it appears that the proper procedure would be 
: рызы Б тү 
*С. R. P. Nos, 3311 of 1980 and 67 of 1981, 
23rd July, 1981. 





438 


to reject the plaint under Order 7, rule 12, 
Civil Procedure Code. Cases where suits 
have been instituted without the issue ofa 
notice in accordance with section 80, Civil 
Procedure Code or section 56 of the Wakf 
Act as in the instant case, would thus be 
causes which would fall under Order 7, rule 
12 of the Code. Even on the statements in the 
plaints the suits appear to be barred by the 
provisions of the Wakf Act. It is also 
necessary to refer to Order 7, rule 13, Civil 
Procedure Code, which declares that the rejec- 
tion of the plaint on any of the grounds 
under Order 7, rule 12 of the Code 
would not preclude the plaintiff from present- 
ing a fresh plaint in respect of the same 
cause of action. In view of this safeguard 
which has been provided, no prejudice what- 
ever will be caused to the petitioners by rejec- 
tion of the plaints presented before the Court 
below without issuing a notice under section 
56 of the Wakf Act. Consequently the 
applications filed by the. petitioners under 
Order 23, rule 1 (3), Civil Procedure Code, 
on the ground that there is a ‘‘formal defect" 
in the suit or that are other sufficient grounds 
for permitting the withdrawal of the suits by 
the petitioners cannot be maintained. The 
dismissal of those applications by the Court 
below has, therefore, to be sustained, 
though for totally different reasons. The 
Court below is directed topass an order in 
terms of Order 7, rule 12, Civil Procedure 
Code, rejecting the plaints and it would be 
open to the petitioners in terms of Order 7, 
rule 13, Civil Procedure Code, to present 
fresh plaints in respect of the same cause of 
after issuing proper notice under section 56 
of the Wakf Act. [Paras, 5 and 6.] 


Cases referred to :— 


Madras State Wakf Board у. В. A. Jamal 
Muhammed, (1966)2 M.L. J. 104 ; Bhag- 
chand Dagdasa v. Secretary of State for 
India, (1927) 53 M. L. J. 81: 54 I. A. 338: 
26 L. W. 809: А.Т.К. 1927 P. C. 176; 
AL. AR. Vellayan Chettiar v. Government of 
Madras, (1947) 2 M. L. J. 208 : 74 I. A. 223: 
I. L. R. (1948) Mad. 214:60 L. W. 630: 
A. I. R. 1947 P. C. 197; State of Madras 
v. C. P. Agencies, A. I. R. 1960 S. С. 1309; 
Venkata Rangiah Appa Rao Bahadur v. 
Secretary of State, (1931) I. L. R. 54 Mad. 
416 : 32 L. W. 810 : 59 M. L. J. 923: A. I.R. 
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Appa Rao v. Secretary of State, (1935) 
41 L. W. 591: A.L К. 1935 Mad. 389; 
Jagdish Chandra v. Debendra Prasad, (1931) 
I. L. R. 58 Cal. 850 : A. I. R. 1931 Cal. 503 ; 
Bachchu Singh v. Secretary of State, (1903) 
I. L. К. 25 All. 187; Pellarisetti Getilingam v. 
The State of Andhra Pradesh, A. I. R. 
1961 A. P. 488; Gangappa Gurupadappa 
Gugwad v. Rachawwa, (1971) 2S. С. J. 555 : 
(1971) 2 S. C. R. 6981: A. LR. 1971 S. C. 
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C. R. P. No. 3311 of 1980. 


Petition under section 115 of Act V of 1908 
praying the High Court to revise the order of 
the Court of the District Munsif (Additional) 
at Vellore, dated 30th September, 1980 and 
made іп I. A. No. 2681 of 1980 in О. S. No. 
258 of 1980. 


C. R. P. No. 67 of 1981. 


Petition under section 115 of Act V of 1908 
praying the High Court to revise the order of 
the Court of District Munsif (Prl., Vellore) 
dated 9th October, 1980 and made in I. A. 
No. 2440 of 1980 in O. S. No. 111 of 1981. 


A. J. Abdul Razack, for Petitioners. 
A. A. S. Mustafa, for Respondent. 
The Court made the following 


ORDER.—These civil revision petitions are at 
the instance of the plaintiffs in O. S. No. 258 
of 1980 and О. S. No. 111 of 1980 on the file 
of the District Munsif's Court, Vellore, and 
arise out of the dismissal of I. A. No. 2681 
of 1980 in О. S. No. 259 of 1980 and I. A. 
No. 2440 of 1980 in O. S. No. 111 of 1980 
filed under Order 23, rule 1 (3) of the Code of 
Civil Procedure, praying for the withdrawal of 
the suits O. S. No. 258 of 1980 and O. S. No. 
111 of 1980 with liberty to file fresh suits on the 
same cause of action. The petitioners in C. R. P. 
No. 3311 of 1980 instituted O. S. No. 258 
of 1980 on the file of the Additional District 
Munsif's Court, Vellore with reference to two 
items of properties praying for a declaration 
of their title and for an injunction restraining 
the Tamil Nadu State Wakf Board from inter- 
fering with their possession and enjoyment of 
the properties or by taking forcible possession 


1] 


of the properties by execution of the decree in 
О. S. No. 958 of 1967. According to the case 
of the petitioners, on 9th February, 1967, 
they purchased the suit properties for a sum 
of Rs. 7,500 from one Mahaboob Bi and that 
they were in possession of the properties so 
purchased. While so, the petitioners alleged 
that the Wakf Board had instituted a suit 
against one Maimoona Bi in O. S. No. 958 of 
1967, District Munsif's Court, Vellore, and 
obtained ex parte decree against her for pos- 
session of the suit properties. The suit, 
according to the petitioners, was instituted 
against a wrong person and that the petitioners 
were not parties to thesame and did not know 
anything about the decree passed therein, but 
that the Wakf Board by filing E. P. No. 966 
of 1979 attempted to take possession ofthe 
properties. Alleging that the petitioners are 
bona fide purchasers of the properties and 
that they had also prescribed title to the 
properties by adverse possession, the peti- 
t ioners prayed for the reliefs set out earlier. 


2. Likewise, the petitioners in C. R. P. No. 
67 of 1981 instituted O. S. No. 111 of 1980 
onthefile of the District Munsif's Court, 
Vellore, praying for a declaration that they 
are the owners of the suit properties and for 
restraining the Wakf Board from interfering 
with their possession and enjoyment of the 
properties by execution of the decree passed 
in O. S. No. 1025 of 1967, District Munsif's 
Court, Vellore and for other incidental reliefs. 
There also, the petitioners claimed that their 
father Mohamed Hussain Sahib purchased on 
27th August, 1951, the suit properties from one 
Ahamed Hussain and that ever since the date 
of the purchase, the father of the petitioners 


was in possession and that after 
his death, the petitioners continued to 
remain in possession of the properties. 


According to the case of the petitioners, the 
Wakf Board instituted a suitin O. S. No. 1025 
of 1967 against one Ammaji Bi and was 
attempting to interfere with the petitioners 
possession and enjoyment of the properties 
on the basis of such a decree which, accord- 
ing to the petitioners, was obtained against 
a wrong person, who had no interest 
whatever in the suit properties. Alleging that 
the petitioners came to know about the 
obtaining of such a decree by the Board and 
that the Board had also taken steps for secur- 
ing possession of the properties, the peti- 
tioners instituted О. S. No. 111 of 1980 pray. 
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ing for the reliefs set out earlier. In both the 
suits, the respondent herein has been implead- 
ed as the defendant and the respondent has 
not even filed a written statement in the suits. 


3. Inl. A. Nos. 2681 of 1980 and 2440 of 
1980 in O. S. No. 259 of 1980 and О. S. 
No. 111 of 1980, the petitioners prayed for 
the withdrawal of the suits on the ground that 
the suits were bad for want of notice under 
Section 56 of the Wakf Act, 1954 which is 
mandatory, and that the petitioners should, 
therefore, be permitted to withdraw the suits 
with liberty to institute а fresh suit on the 
same cause of action after issuing a proper 
notice. The learned Additional District 
Munsif, Vellore who dealt with I. A. No. 2681 
of 1980 in O. S. No. 258 of 1980, was not 
inclined to accept the stand taken by the 
petitioners in C. R. P. No. 3311 of 1980 that 
section 56 of the Wakf Act, 1954, is mandatory 
and in this view, dismissed the application, 
while the learned District Munsif, Vellore, 
who dealt with I. À No. 2440 of 1980 in O. S. 
No. 111 of 1980 was of the view that a suit 
without a notice under section 56 of the Wakf 
Act has to be dismissed and therefore, no 
option is left except to permit the withdrawal 
ofsucha suit. Consequent to the conclu- 
sions so arrived at, І. A. No. 2681 of 1980 
and I. A. No. 2440 of 1980 in O. S. No. 258 
of 1980and O. S. No. 111 of 1980 on the 
file of the Additional District Munsif's Court 
and District Munsif's Court, Vellore, respec- 
tively, were dismissed. It is the correctness 
of this order that is challenged in these civil 
revision petitions. 


4. Thelearned counsel for the petitioners 
contends that the requirement of a notice 
under section 56 of the Wakf Act, 1954 is 
mandatory and that the failure to give such a 
notice would be in the nature of a "formal 
defect" within the meaning of Order 23, rule 1 
(3) Civil Procedure Code, and therefore, 
the petitioners should be permitted to 
withdraw the suits with liberty to institute 
fresh suits on the same cause of action. It is 
also contended that there are other sufficient 
grounds for allowing the petitioners to 
withdraw the suits and to permit them to 
institute another suit after giving a proper 
notice under section 56 of the Wakf Act. Per 
contra, the learned counsel for the respondent 
contends that in the absence of a notice under 
section 56 of the Wakf Act, which isa 
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mandatory requirement, there is no suit at all 
which has been properly laid and that there- 
fore, there is no question of withdrawal of such 
a suit under the provisions of Order 23, rule 1 
(3), Civil Procedure Code. Further, it is also 
contended that the institution of the suit with- 
out giving a notice under section 56 of the 
Wakf Act would not be a formal defect, but 
would be a radical defect going to the root 
of the matter and consequently, the suit can- 
not be entertainrd at all, but the plaints should 
be rejected under Order 7, rule 11, Civil Pro- 
cedure Code. 


5. Itis not in dispute in the present case that 
section 56 of the Wakf Act would apply to a 
suit of the nature instituted by the petitioners 
in O. S. No. 258 of 1980 and O. S. No. 111 of 
1980. The scope of section 56 of the Wakf 
Act had been considered by a Division Bench 
of this Court in Madras State Wakf Board, 
represented by its Secretary v. B. A. Jamal 
Muhammed -and others). Therein it 
has been beld that the act of the 
Board referred to in section 56 of the 
Wakf Act would cover both voluntary and 
involuntary acts. In the instant case, the 
act of the Wakf Board complained of by the 
petitioners relates to proceedings taken by 
the Board in a Court of law with reference to 
properties which, according to the Board, 
belong to a Wakf and this would also fall 
under section 15 (1) of the Wakf Act. There 
can, therefore, be no doubt that the cause for 
the complaint of the petitioner is only the 
securing of a decree by the Wakf Board under 
colour of which the possession of the peti- 
tioners is sought to be interfercd with, 
though the petitioners claimed that the decree 
had been obtained against wrong persons. 
But even, so, the sum and substance of the 
claim of the petitioners is the obtaining of 
the decree by the Board against a wrong per- 
son and its execution against the properties 
claimed by the petitioners to be theirs. In 
other words, the petitioners complained of an 
act of the Wakf Board under section 15 (1) of 
the Wakf Act and therefore, the first part of 
section 56 of the Wakf Act would be undou- 
btedly attracted. In the decision referred to 
above, the amplitude of section 56 has been 
considered and at page 108, the Bench points 


' out this: 


"Section 56 has to be interpreted in its 
widest amplitude when the terms are 
rr E — 5 

1. (1966)2 M. L. J. 104. 
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express, explicit and mandatory anddo not 

' admit of any exception. It is expressed in 
very wide language and there is no warrant 
for excluding its application in suits under 
section 6 of the Act. To read a qualifi- 
cation into it would be, to borrow the 
language of their Lorships of the  Privy 
Council in Bhagchand Dagdusa v. Secretary 
of State for Indiat, an encroachment on 
the function of the Legislature. In our 
opinion this section imposes a statutory 
and unqualified obligation upon the Court 
to dismiss a suit if there is no compliance 
with that section. 


It is worthy of note that section 5is analo- 
gous to section 80, Civil Procedure Code, 
and this section, as section 80, Civil Pro- 
cedure Code, has been construed as apply- 
ing to а] types of suits against the Govern- 
ment. It has been laid down in Bhagchand © 
Dagdusa v. Secretary of State for India’, 
that thal section applies to all forms of suits 
and whatever the relief sought, including a 
suit for an injunction. and, this proposition 
was reaffirmed in AL. AR. Vellayan 
Chettiar v. Government of Madras? and 
was approved and followed by the 
Supreme Court in State of Madras v. 
С. К. Agencies?. Having regard to the 
comprehensive nature of the terms of sec- 
tion 56 of the Act we have no option but 
to agree with learned counsel for the 
appellant that the Board could seek protec- 
tion in section 56°’. 


Having regard to the aforesaid statement of, 
the law with reference to the scope of section 
56 of the Wakf Act, in the present case, it has 
to be held that a notice under section 56 of 
the Wakf Actis necessary as claimed by the 
petitioners. The Courts cannot make excep- 
tions or qualifications to the explicit terms of 
section 56 ofthe Wakf Act on account of 
considerations of hardship and absence о 

prejudice or detriment. А defect, as we have 
in the present case, cannot also be equated to 
aformal oneas itisa radical defect going 
to the root of the claim of the petitioners. 


c "AR 





1. (1927) 53 M.L J. 81: L В. 54 I. A. 338 : 26 
L.W. 809: A.I. В. 1927 P. C. 176. 

2. (1947) 2 M.L. J. 208 : L. R. 74 I. A, 223: 60 
L. W. 630:1. L. R. (1948) Mad. 214: А.І В. 1947 
P. C. 197. 

3. A. I.R. 1960 S. С. 1309. 
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Section 56 of the Wakf Act is’ express, ехріі- 
cit, mandatory and admits of no exception. 
Therefore, the issue of a notice under section 
56 of the Wakf Act isa condition precedent 
to the institution of the suit itself. If that be 
so, the next question that arises for considera- 
tion is are the suits liable to be dismissed? 
The  petitioners, without issuing notice 
under section 56 of the Wakf Act, had set the 
law in motion before the law permitted them 
to do so and they cannot, therefore, secure 
any relief either by жау, о? declaration or 
otherwise. In other words, if the suits had 
been instituted without complying with one 
of the vital and essential requirements as to 
the notices under section 56 of the 
iWakf Act, it appears that the proper 
procedure would be to reject the plaint under 
(emer 7,, rule 2 (4), Civil Procedure Code. 


6. In Venkata. Rangaiah Appa Rao Bahadur 
and another v. Secretary of State and another’, 
Sundaram Chetty, J., had occasion to consider 
this question and the learned Judge pointed 
out that the suit instituted without issuing a 
notice under section 80, Civil Procedure Code, 
was not maintainable and affirmed the order 
of the Courts below rejecting the plaints on 
the ground that notice under section 80, 
Civil Procedure Code, was not given. In 
doing so, the learned Judge pointed out that 
it is по longera matter of discretion of the 
Court to hold in favour of the maintainability 
ofa suit іп spite of the non-compliance with 
some of the requisites of section 80, Civil 
Procedure Code, and that such defects, if 
found to exist, should result in the rejection 
ofthe plaintas a whole. Therein, the view 
has also been expressed that non-compliance 
with the  requisites of. section 80, Civil 
Procedure Code, would be covered by Order 7, 
rule 12 (4), Civil Procedure Code. This 
view was affirmed. in Venkata Rangiah Appa 
Rao Bahadur and others v. Secretary of State 
and others?. A similar view has also been 
expressed by the Calcutta High Court in 
Jag dish Chandra v. Debendra Prasad’, which 


— ——————M 
1. (1931) I. L. R. 54 Mad. 416 :32 L. W. 810. 


59 M. L. J. 923: A. I. R 1931 Mad. 175. 


2. (1935) 41 L. №. 591; А.І В. 1935 Mad. 389. 
m : (1931) LL. К. 58. Cal. 850: А.Т. R, 1931 Cal. 


ML. 7.56. 


RAHMATH BI Y; STATE WAKE BOARD (Ratnam, J.) 


441, 


had-also approved of the view of the Division 

“Bench of the Allahabad High Court in 
Bachchu Singh v. Secretary of State}. In 
Pellarisetti Getilingam v. The State of Andhra 
Pradesh*, a suit had been instituted without a 
proper notice under section 80, Civil 
Procedure Code, and the plaintiff prayed for 
permission to withdraw that suit with liberty 
to file a fresh suit and that application was 
dismissed by the District Munsif holding that 
it was a fatal defect and not a formal defect. 
In considering the correctness of that order, 
it was pointed out that when it is discovered 
that there is a non-compliance with the 
mandatory provision under section 80, Civil 
Procedure Cede, the preper course would be 
to reject the plaint. This course had 
also been approved of by the Supreme Court 
of India in Gangappa Gurupadappa Gugwad 
v. Rachawwa and others?, Mitter, J., speaking 
for the Court observed at page 446 thus : 


“No doubt it would be open to a Court not 
to decide all the issues which may arise on 
the pleadings before it, if it finds that the 
plaint on the face of it is barred by any 
law. Iffor instance the plaintiff's cause of 
action is against а Government and the 
plaint does not show that notice under sec- 
tion 80 of the Code of Civil Procedure, 
claiming relief was served in terms of the 
said section it would be the duty of the 
Court to reject the plaint recording an order 
to that effect with reasons for the order. 
In such a case the Court should not embark 
upon atria] of all the issues involved and 
such rejection would not preclude the plain- 
tiff from presenting a fresh plaint in respect 
of the same cause of action". 


Cases where suits have been instituted without 
the issue of notice in accordance with section 
80, Civil Procedure Code or section 56 of the 
Wakf Act as in the instant case, would thus 
be causes which would fall under Order 7,| 
rule 12 (d), Civil Procedure Code. A reading 
of the plaint in the suits instituted by the peti- 
tioners would disclose that an act of the Wakf 
Board is challenged in the course of the suit 

without having given the requisite notice 














(1903) I. 


‚ К.25 All. 187. 
А.Т.К. 1 А.Р. 488 


961 A.P. : 
S. C. J. 555:(1971) 28. С. В. 691: 
442. ‘ i 
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иййёг section 56 of the Wakf Act.and òn - the 
face of it, evén on thé statements in the 
plaints, the suits appéar to be bafred by the 
provisions óf the Wakf Act. It is also neces- 
sàry to refer to Order 7, rule 13, Civil Proce- 

dure Code, which declares that the rejection 
of the plaint on any of the grounds under 
Order 7, rule 2, Civil Procedure Code, would 
not preclude the plaintiff from presenting a 
fresh plaint in respect of the same cause of 
action. In view of this safeguard which has 
been provided, no prejudice whatever will be 
caused to the petitioners by rejection of the 
plaints presented before the Court below with- 
out issuing a notice under section 56 ofthe 
Wakf Act. Consequently, the applications 
filed by the petitioners under Order 23, rule 1 
(3), Civil Procedure Code, on the ground that 
there is a “formal defect" in the suit or that 
there are other sufficient grounds for permit- 
ting the withdrawal of the suits by the peti- 
tioners cannot be maintained. The dismissal 
of those applications by the Court below has, 
itherefore, to be sustained, though for totally 
idifferent reasons. The Court below is directed 
ito pass an order in terms of Order 7, rule 12, 
Civil Procedure Code, rejecting the plaints and 
it would be open to the petitioners in terms 
to Order 7, rule 13, Civil Procedure Code, pre- 
sent fresh plaints in respect of the same 
cause of action after issuing proper notice 
under section 56 of the Wakf Act Subject to 
these directions, the civil revision petitions 
fail and are dismissed. No order as to costs. 


R. S. —— Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT :—5, Natarajan, J. 


Abdul Waheed Sahib Petitioner? 

y. 

A. N. Naina Mohamed and others 
Respondents. 


Civil Procedure Code (V of 1908), section 47 
__Powers and functions of executing Court— 
Suit by landlord against tenants for declara- 
tion of title and for recovery of possession— 
Defendant claiming protection under section 3 
of Act XXV of 1955 as a cultivating tenant 
— Suits dismissed —Appeal by landlord allowed 
— Second appeal by tenants — During its 
pendency claim by tenant that his name has 
been registered as ‘tenant? under Tamil Nadu 
Act X of 1969 by the appropriate authority— 
Application to receive the final notification as 
additional evidence dismissed —Second appeal 
alsa dismissed —Execution petitions by land- 
lord —Petition by tenants before the executing 
Court contending that the decrees became пий 
and inexecutable by reason of their names 
being entered in the record of tenancy rights 
—Application dismissed—Revision. 


The respondents had filed suits for declara- 
tion of title and recovery of possession of 
lands from the civil revision petitioner. The 
latter set up the defence of being cultivating 
tenant entitled to protection under the Tamil 
Nadu Cultivating Tenants Protection Act 
XXV of 1955. The trial Court upheld the 
plea but the lower appellate Court rejected 
it and decreed the suits. Second appeals were 
preferred to the High Court. During its 
pendency the present petitioner claiming 
that his name has been registered as a 
tenant by the appropriate authotity under 
Tamil Nadu Act X of 1969, filed a peti- 
tion to have the final notification under 
the Act received as additional evidence. 
The petition was rejected on the ground that 
it could not be entertained in second appeal 
under Order 12, rule 27, Civil Procedure Code. 
The second appeal also was dismissed. There- 
after the respondents filed execution petitions 
to execute the decrees. The present petitioner 


*C. R. P. Nos, 2343 to 2346 of 1977. 
12th January, 1981. 


1] 


filed applieations under section 47 of the Code 
and contended before the District Munsif that 
by reason of the entry of his name as tenant 
in the Record of Tenancy Rights under Act X 
of 1969, the decrees against him had become 
nulland inexecutable. The District Munsif 
rejected the contention holding that all the 
issues had already been considered and 
decided by the High Court in the second 
appeal and as such the applications were 
barred by res judicata and there were also 
no merits, hence execution cannot be denied. 


On revision to the High Courts, 


. Held: Even assuming that the observations 
of the learned Judge in second appeal that in 
spite of section 16-À of the Tamil Nadu Act 
X of 1965, the 'civil Court's jurisdiction to 
render a finding about the status of the parties 
is not affected amounts to ап adjudication of 
the rights of the parties, the lower Court 
should have realised that those observations 
should be eschewed from  considerátion 
because no pronouncement on merits from a 
Court without jurisdiction overa matter can 
have any legal force. [Paras. 12.] 


The question of enforceability of a decree 
would arise only at the stage of execution pro- 
eeedings and not earlier and as such, even as 
a proposition it will bea fallacy to say that 
the Court can render a finding about the exe- 
cutability of a decree even at the time of pass- 
ing of the decree. The lower Court ought to 
have considered the applications filed by the 
petitioner on merits including the executability 
of the decrees and rendered judgment. On 
the other hand, it has erroneously proceeded 
on the basis that these matters had already 
been considered and decided by the High 
Court in the second appeal. 

[Paras. 12 and 14. 


Cases referred to :— 


B. Venkata Reddy v. B. Bhushireddy, (1970) 
2 Ап. W. К. 226: А.І. В. 1971 А.Р. 87; 
Periathambi Gounder v. District Revenue 
Officer, (1980) 2 М. L J. 89: 193 
L. W. 169: A. I. R. 1980 Mad. 180 (F. B.); 
V. Ramaswami v. Kailasa Thevar, А. I. К. 
1951 S. C. 169; Topanmal v. Kundumal 
Gangaram, A. I. R. 1960 S. C. 388 ; State of 
West Bengal v. Hemant Kumar, (1966) 2 
S. C. J. 470: (1966) 2 S. C. К 434: A. LR, 
1966 8. C. 1051 ; Naginess v. — Balpatram, 
(1974) 2 S. C. 3. 21:(1974) 1 S. C. C. 242: 
A. I. R. 1974 S. C. 471; Narayan Gowda v, 
Krishna Kadyastha, A. Y, R. 1976 Karn. 56, 
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Sundararaja Ayyangar, 
(1933) 37 L. W. 358: A. I. R. 1933 
Mad. 362; Attorney-General of Ontario 
v. Aftorney-General for the Dominion of 
Canada, (1894) A. C. 189; G. Ponniah 
v. N. Perumal, (1977) 1 S. С. J. 458: 
(1977) 2 An. W. R. (S. C) 1: (1977) 2 
M. L. J. (S. C)1:(1977) 2 S. C. R. 446 : 
(1977) 1 S. C. C. 500 : A. I. R. 1977 S. C. 244; 
Ganesa Vanniar v. Vengusamy, (1978) 2 
M. L. J. 393; Krishnaswami v Rasheeda, 
(1980) 2 M. L. J. 463 ; Upendra Nath v. Lall, 
A. I. R. 1940 P. C. 222. 


Petitions under section 115 of Act V of 
1908 praying the High Court to revise the 
order ofthe Court of the District Munsif, 
Chidambaram, dated 30th July, 1977 and 
made in E. A. No. 148 of 1977 in O. S. No. 621 
of 1968, E. A. No. 150 of 1977 in O. S. 
No. 622 of 1968, E. A. No. 152 of 1977 in 
О. S. No. 623 of 1968 and E. A. No. 154 of 
1977 in O. S. No. 692 of 1968 respectively. 


R. Kesava Iyengar for K. Srinivasan, for 
Petitioner. 
R. Sundaravaradhan, for Respondent. 


The Court made the following 


ORDER.—All these revision petitions arise 
out of a common order passed by the 
District Munsif of Chidambaram in E. A. 
Nos. 148, 150, 152 and 154 of 1977 in O. S. 
Nos. 621, 622, 623 and 692 of 1968  respec- 
tively оп the file of this Court. 


2. The question, which is of some interest 
raised for consideration in the revision 
petitions is whether on ће face of the petitions 
filed under section 17, Civil Procedure Code, 
by the defendant, the executing Court is bound 
to consider whether the decrees in ejectment 
passed against the defendant are rendered 
non-executable by virtue of the provisions of 
the Tamil Nadu Cultivating Tenants Protec- 
tion Act, 1955 (hereinafter referred to as Act 
XXV of 1955 read with the provisions of the 
Tamil Nadu Agricultural Lands Record of 
Tenancy Rights Act, 1969). 

3. The brief facts, which require mention, 
are as follows: The respondent in each of 
the revision petitions is the owner of a certain 
extent of land, which Abdul Wahab Sahib, 
the petitioner in all the cases, claims to have 
taken on lease. The claim oftenancy was 
however not aceepted by the several respon- 
dents. They, therefore, filed — the suits 
mentioned above for declaration of their 
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title ‘and for recovery of possession. The 
petitioner’s defence was that he was a cultiva- 
ting tenant and was entitled, to protection 
under Act XXV of 1955 from eviction. : The 
trial Court, sustained the case of the petitioner 
and dismissed the suits, but on appeal by the 
respondents the trial Court’s judgment was 
reversed and the various suits were decreed 
in favour of the plaintiffs therein. There were 
second appeals to this Court by the petitioner 
(Second Appeal Nos. 696 to 699 of 1974). 
During the pendency of those appeals, the 
petitioner claimed that his name had been 
registered as a tenant by the appropriate 
authority under the provisions of Act X of 
1969 and on that basis he filed C. M. P. 
Nos. 12642 to 12645 of 1976 to have 
the final notification under Act X of 
1969 received as additional evidence, in the 
second appeals. Varadarajan, J., who heard 
the second appeals, rejected the petitions 
for reception of additional evidence on the 
ground that .‘‘no application under Order 
12, rule 27 of the Code оѓ Civil Procedure, 
for receiving additional evidence in second 
appeal is maintainable.” ` aa 


Eventually, the learned Judge concurred with 
the findings’ of the lower appellate Court and 
dismissed all the second appeals. The result 
was that the decree for ejectment passed in 
favour of each of the respondents by the 
lower appellate Court stood confirmed. In 
pursuance .of the decree, the respondents 
filed execution petitions for obtaining delivery 
of possession of the suit properties from the 
petitioner herein. It was at that stage of 
matters, the petitioner filed E. A. Nos. 148, 
150, 152 and 154 of 1977 under section 47, 
Civil Procedure Code. 


4. By means of the abovesaid _ petitions, 
the petitioner contended before the Execut- 
ing Court that by reason of his name being 
entered as а tenant in the Record of Tenancy 
Rights under Act X of 1969, the decrees 


passed against him in the suits have become. 


nulland inexecutable and consequently the 
executing Court must render such a finding 
and dismiss all the execution petitions. The 
' learned District Munsif has repelled the con- 
tention and held that all the issues in ques- 
tion raised by the petitioner have already been 
. considered and decided by the High Court in 

S. A. No. 696 to 699 of 1974 and as such the 
applications аге barréd..by res judicata and 
there-are also no merits .in them. Accord- 
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ingly, the learned District Munsif dismissed 
all the applications and itis against such an 
order these revision petitions have been filed. 


5. Mr. Kesava Iyengar, the learned counsel 
for the petitioner submitted that the District 
Munsif has not only misunderstood the 
matters, but has also failed to exercise the 
jurisdiction vested in him and hence there is 
imperative need for the revision petitions 
being allowed and the applications being 


remitted back to the executing Court for 


fresh disposal on merits. The arguments of 
Мт. Kesava Iyengar ran thus. Firstly, the 
District Munsif was wrong in saying that-the 
questions raised in the applications under 
section 47, Civil Procedure Code, have already 
been considered by the High Court in the 
second appeals and decided and as such the 
matter is barred by res judicata. This argu- 
ment is advanced on the basis that the learned 
single Judge of the High Court refused to 
receive the additional evidence sought to be 
filed by the petitioner and in such a situation 
there could not have been any pronounce- 
ment on the merits of the contentions raised 
by the petitioner. His further argument was 
that the decrees in ejectment obtained by the 
respondents do not become automatically 
executable because the right to filea suit 
and obtain a decree is a common law right 
whereas the right of execution is а right con- 
ferred by statute and in the instant case the 
provisions of Act XXV of 1955 clearly 
interdict the execution of decrees for posses- 
sion or for ejectment. Hence, according to 
the counsel, the executing Court must have 
applied its own mind and considered the con- 
tentions put forward by the petitioner before 
dismissing the applications filed by the peti- 
tioner under section 47, Civil Procedure Code. 


6. On the other hand, Mr. Sundaravaradan, 
the learned counsel for the respondents, 
vehemently argued that the provisions of-Act 
XXV of 1955 will not at all apply to the peti- 
tioner since it has been found by the lower 
appellate Court as well as the High Court in 
the suits filed by the respondents that there 
was no jural relationship of tenant and land- 
lord between the [petitioner and the respon- 
dantsand in view of such a finding it was 
futile for the petitioner (0° 5111 contend that 
he wasa cultivating tenant. The learned 
counsel further-stated that the Civil Court's 
jurisdiction to decide the question whether 
the petitioner was a cultivating tenant or not 
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has not been taken away and therefore, the 
findings rendered against the petitioner in the 
suits will be fully binding on the parties. In 
this connection, Mr. Sundaravaradan also 
poined out that the provisions of Act X of 
1969 will not advance the case of the peti- 
tioner in any manner because he claims 
tenancy from 17th July, 1969. Lastly; 
Mr. Sundaravardan stated that in any event 
it was not open to an executing Court to go 
into the question whether the decrees for eject- 
ment passed in the suit filed by the respon- 
dents were valid pronouncements or not. 


7. I should now proceed to examine the con- 
tentions of the parties in detail. It is no 
doubt true that the suits filed by the respon- 
dent in each of the petitions has ended in 
decrees in their favour recognising their title 
and also their entitlement to recovery of 
possession of the respective items of suit pro- 
perties belonging to them. The petitioner 
put forth a defence in the suits that he was a 
cultivating tenant and was entitled to protec- 
tion in terms of section 3 of Act XXV of 1955. 
Butsuch a contention was repelled by the 
lower appellate Court and the High Court. 
Do these decrees entitle the respondents to 
successfully levy execution for recovery of 
possession of the properties, as contended by 
them or are these decrees liable to be held 
inexecutable by reason of the notification 
obtained by the petitioner under Act X of 
1969, is the matter now requiring considera- 
tion. In the view I propose taking on the 
matter, it is not necessary to render a finding 
on the several arguments advanced by 
Mr. Kesava Iyengar and Mr. Sundaravaradan, 
in support of their respective contentions. 
However, it is necessary to make mention 
about the contentions and the authorities cited 
by the counsel in support of their submissions 
for a proper understanding of the controversy. 


8. For the respondent’s it was firstly con- 
tended that notwithstanding the provisions 
of Act X of 1969, the Civil Court’s jurisdic- 
tion to decide about the statue of a person in 
possession of а land, i. e., whether he is a 
tenant or not is not taken away. As authority 
for this proposition, reliance was placed on 
B. Venkata Reddy у. Bhushireddy’ and 
Periathambi Gounden v. Dist. Revenue О fficer’. 





aa (1970) 2 Ап. W. R. 226; А.Т. R. 1971 A. P. 87 


2. (1980) 2 М. L. J. 89:93 І, W, 69 ;A.LR. 


1980 Mad, 180 (F. B,), 
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In the former case, it was held that the 
exclusive jurisdiction of the Tahsildar under 
section 16 (1) of the Andhra Pradesh (Andhra 
Area) Tenancy Act, would be attracted only if 
there is consensus between the landlord and 
the tenant regarding the existence of the 
tenancy and the relationship of landlord and 
tenant between them, but if these factors are 
disputed than the jurisdiction of the civil 
Court to entertain actions for determination 
of the disputes between the parties does not 
stand taken away. In the latter case, it was 
held that a suit instituted prior to the coming 
into force of section 16-A of Act X of 1960 
will have to run its natural and normal course 
prescribed by law and the civil Court’s 
jurisdiction to retain the suit on its file and 
render judgment is not taken away in any 
manner. 


9. Nextly, it was argued that whatever be 
the validity or otherwise of the decrees passed 
in the suits filed by the respondents, the 
execution Court has power to examine the 
correctness of the decrees or go behind the 
decree and give relief toa party, who was 
expressly denied that relief in the suit. In 
support of this contention, the following 
cases were cited ; 


(i) У. Ramaswami v. Kailasa Thevar’ 
(ii) Торапта! v.M|s. Kundumal Gangaram*; 
(iii) State of West Bengal v. Hemant Kumar? ; 
(iv) Naginess v. Balpatram*; (v) Narayan 
Gowda v. Krishna Kadyastha' ; (vi) Ranga 
Ayyar v. Sundararaja Ayyangar?. 


10. Оп Һе other hand, Mr. Kesava Iyengar 
argued that he was not disputing the finality 
of the renderings in S. A. Nos. 696 of 1974, 
but all that he was contending is that inspite of 
the decrees passed against the petitioner, 
these decrees have now become inexecutable 
in view of the Notification made by the 
appropriate officer in favour of the petitioner 
under Act X of 1969. The learned counsel 
stated that every citizen has a common law 
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tight to file a suit and obtain a decree in his 
favour, subject to his contentions being 
upheld by the Court, but when it comes to 
a matter of execution of the decree obtained, 
he must satisfy the executing Court that he 
has been confered by statute a right of execu- 
tion. Sucha contention is put forward on 
the footing that executions are mere crea- 
tures of the law and there is no inherent right 
іп апу oneto have his decree executed. In 
support of this contention, Mr. Kesava 
Iyengar cited The Attorney-General of Ontario 
v. The Attorney-General for the Domi- 
nion of Canada‘. Inthe said decision, the 
following passage is found at page 198: 


“Now there can be no doubt that the 
effect to be given to judgments and execu- 
tions and the manner and extent to which 
they may be made available for the recovery 
of debts are prima facie within the legislative 
powers of the Provincial Parliament. Execu- 
tions are a part of the machinery by which 
debts are recovered, and are subject to regula- 
tion by that Parliament. A creditor has no 
inherent light to have his debt satisfied by 
means of a levy by the sheriff; or to any prio- 
rity in respect f such levy. The execution 
is a mere creature of the law which may 
determine and regulate the rights to which 
it gives rise." 


11. According to the counsel in the instant 
case the statute, far from conferring the 
right of execution on the respondents, has 
actually placed an embargo on their rights 
under section 3 of Act XXV of 1955 by laying 
down that subject to the exception contained 
in the sub-section, no cultivating tenant 
shall be evicted from his holding or any part 
thereof, by or at the instance of his landlord, 
whether in execution of a decree or an order 
of Court or otherwise. According to 
Mr. Kesava Iyengar, the rights of a cultiva- 
ting tenant should without exception be deter- 
mined in accordance with the provisions of 
Act XXV of 1955 and not with reference to 
any other law be it personal or general. 
The learned counsel relied in support of this 


proposition on the dictum laid down in 
G. Ponniah v. N. Perumal? and Ganesa 
Vanniar v.  Venguswamy*. The learned 


1. (1894) A. C.1 
2. (1977) S. C.J. 


: ) А 
1977) 2 M. L. J. (S. C.) 1: (1977) 2 
(1977) PSC C. 500: А.І. R, 1977 5, С. 244 
. (1980) 2 M.L. J. 463, 
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counsel also cited a decision of mine 
in Krishnaswamy v. Rasheeda! where it 
was held thata decree for recovery of posses- 
sion passed inasuit before the provisions of 
the Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960) were extended 
to the area in which the house property was 
situate, which was the subject-matter of 
the suit, when the Act was extended, would 
cease to have executable force in view of the 
embargo placed on such executions by sec- 
tion 10 (1) of Act XXVIII of 1960. 


12. As Ihave already referred to above, these 
are matters which are to be really gone into 
by the executing Court and not by this Court 
Sitting in revision against the impugned order. 
The learned District Munsif has dismissed 
the applications filed by the petitioner in the 
erroneous impression that the contentions 
raised before him about the non-enforceabi- 
lity of the decree have already been consider- 
ed and decided by the High Court in Second 
Appeal Nos. 696 to 699 of 1974. The con- 
clusion of the District Munsif is clearly wrong. 
The petitioner sought to file the notification 
made under Act X of 1969 as a piece of addi- 
tional evidence in the second appeals, but the 
learned single Judge and rightly, if I may say 
so with respect, refused to receive the docu- 
ment as additional evidence because it is by 
now well-settled that Order 41, rule 27, Code 
of Civil Procedure, will have no application to 
second appeals. Therefore, it is wrong for 
the District Munsif to have assumed that the 
point now raised by the petitioner has already 
been considered by the High Court in second 
appeals. Even otherwise, it can never be said 
that a Court, while passing a decree, could 
have also made a pronouncement about the 
executability of the decree. The question of 
the enforceability of a decree would arise 
only at the stage of execution proceedings 
and not earlier and as such, even as a pro- 
position it will be a fallacy to say that 
the Court can render a finding about the 
executability of the decree even at the time 
of the passing of the decree. The learned 
District Munsif has then referred to certain 
observations by the High Court, which really 
do not threw any light on the facts of the 
case. Even assuming that the observation of 
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the learned single Judge, that in spite of 
section 16-A of the Act X of 1969, the civil 
Court's jurisdiction to render a finding about 
the status of the parties is not affected, will 
amount to an adjudication of the rights of 
the parties, the District Munsif has failed to 
see that those observations must be eschewed 
from consideration because no pronounce- 
ment on merits by a Court without jurisdic- 
tion over a matter can have any legal force, 
Vide Upendra Nath у. Lall!. The learned 
District Munsif was, therefore, not right in 
holding that all the points raised in the peti- 
tion under section 47, Civil Procedure Code, 
have already been considered and decided 
against the petitioners in the second appeals. 


13. Mr. Sundaravaradan, appearing for the 
respondents, lastly stated that in any event 
the notification, now projected for considera- 
tion by the petitioner, was not a final notifi- 
cation under Act X of 1969 and as such the 
petitioner is not entitled to claim the status 
of a registered tenant on the basis of a provi- 
sional notification. This is also a matter 
which the executing Court has to consider 
while dealing with the applications on their 
merits. 


14. In the result, for the aforesaid reasons, 
Iam clearly of the opinion that the learned 
District Munsif has failed to execute the 
jurisdiction vested in him. Не ought to have 
considered the applications filed by the peti- 
tioner on merits including the question of the 
executability of the decrees and rendered 
judgment. On the other hand, he has 
erroneously proceeded on the bàsis that these 
matters have already been considered and 
decided by the High Court in the second 
appeals referred to above. АП the revision 
petitions will, therefore, stand allowed. The 
matter will be remitted back to the District 
Munsif for enquiry and disposal on merits. 
It is however made clear that none of the 
observations contained in this order should 
betaken as a pronouncement on the main 
contentions of the parties in the applications. 
With these observations, all the revision peti- 
tions will stand allowed but there will be no 
order as to costs. 


R. S. Petitions allowed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT :—V. Ramaswami, J. 


Arokiasamy and another Appellants* 


y. 


Martial Margaret Respon dent. 
Civil Procedure Code (V of. 1908), section 47 
and Or der 21, rules 20, 21, 93—Application 
to set aside sale under Order 21,rule 90 by 
judgment-debtor —Auction-sale set aside on 
deposit by the judgment-debtor of amount 
equal to the amount of sale proceeds—Return 
of sale proceeds to  auction-purchaser after 
deducting poundage— Suit by latter to recover 
amount deducted and interest on money 
deposited by him— Claims whether tenable. 


Before cenfirmation ef а Court-auction- 
sale, the judgment-debtor applied under Order 
21, rule 90, Civil Procedure Code, to set aside 
the sale on the ground of material irregularity 
and fraud in publishing the proclamation of 
sale and in the conduct of the sale. The sale 
was set aside on condition that the judgment- 
debtor deposited an amount equal to the 
amount of the sale proceeds. The amount 
was accordingly deposited and the sale was 
set aside. While refunding the sale proceeds 
deposited in Court by the auction-purchaser, 
poundage was deducted and the balance alone 
was paid back to him. The auction-purchaser 
brought a suit for recovery of the poundage 
deducted and for the interest at least 6% on 
the amount deposited by him from the date of 
deposit to the date of payment back to him. 
On the question of maintainability of the suit 
and whether the claims were tenableand on 
whom the liability therefor lay, 


Held: Whena sale is set aside and the pur- 
chase-money deposited in Court has not been 
paid to the decree-holder or the judgment- 
debtor, the right for the return or repayment 
of that money arises under the common law 
and there can be no doubt that the auction- 
purchaser is the person entitled for the 
money. Even de hors Order 21, rule 93, the 
auction-purchaser would be entitled for the 
repayment of his purchase-moncy. Rule 93 


—— 
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only enables an executing Court to direct. 


repayment of the money with or without 
interest in a case where the money deposited 
in Court has been withdrawn by any other 
person. In a case where the amount 
is not withdrawn and is available in 
Court the auction-purchaser is 
repayment of the same and the question 
of liability to рау interest by the 
judgment-debtor or the decrce-holder 
would have to be decided with reference 
to the facts and circumstances in each 
case and on a finding as {о who was 
responsible for the irregularity or fraud in 
conducting the sale or for setting aside the 
sale itself. Neither such a right to claim 
repayment of the purchase-money nor the 
interest thereon is а creature of statute, nor 
has the statute, provided any specific remedy 
for the same in order to bar a civil suit. 
[Para. 6.] 


Under section 47 clause (1), Civil Procedure 
Code, two conditions will have to be satisfied 
in order to bara separate suit; (7) the ques- 
tion should arise between the parties to the 
suit; and (ii) the question shall relate to the 
execution, discharge ог satisfaction of the 
decree. Both conditions have to be satisfied 
cumulatively. By reason of the Explanation 
to section 47 as substituted by Central 
Act LXVI of 1956 and later amended 
by Central Act CIV of 1976, the auction- 
purchaser shall be deemed to be a party to the 
suit and therefore, the first condition is 
satisfied. The repayment of the purchase- 
money, as such, on setting aside the sale has 
no effect on the execution, discharge or satis- 
faction of the decree itself as the money 
belongs to the auction-purchaser and he is 
entitled to have a return made to him by 
reason of the setting aside of the sale. On 
the question of liability to pay interest 
or the person who is to pay interest to the 
auction-purchaser also no question of execu- 
tion, discharge or satisfaction of decree is 
involved. The liability would depend on 
common law and also on the facts and 
circumstances of each case and the finding of 
of the Court as to who was responsible for 
the irregularity or frand resulting in setting 
aside the sale itself. [Para. 7.] 


Even on the question as to who is to bear the 
poundage, it cannot be said tbat it related 
to execution, discharge or satisfaction, Poun- 
Чаре isan amount paycble to the officers of 


entitled to 
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Court for the labour involved, in conducting 
the sale. The liability to pay would have to 
be decided with reference to the relevant 
rules оп the subject, but it cannot be stated 
that it relates to the execution, discharge or 
satisfaction in the sense mentioned in 
section 47. 

[Para. 7.] 


Cases referred to :— 


Parvathi Ammal v. Govindasami Pillai, (1915) 
29 M. L. J. 467: 2 L. W. 861 :(1916) I. L. R. 
39 Mad. 803 ; 30 I. C. 827 : (1915) M. W. N. 
797; Powell у. Powell, (1875) 19 Eq. 422; 
Macha Koundan v. Kottora Koundan, (1935) 
39 M. L. J 750 :42 M.L,J. 366: 159 I.C. 625: 
I. L. R. 59 Mad. 202 : (1935) M. W. N. 1023: 
А. I. К. 1936 Mad. 50 ; Suryakanthamma v. 
Dorayya, (1965) 1 An. W. R. 395: A. I.R. 
1965 A. P. 239; Gangaraju v. Venkata- 
rayalu Naidu, (1942) 2 M. L. J. 716 : 55 L.W. 
811: (1942) М. W. N. 676 : 205 І. C. 557: 
A. I. R. 1943 Mad. 235; Unnamalai Ammal 
v. Seyyadu Mohideen, (1965) 2 M. L. J. 554: 
78 L. W. 741: А.Т.К. 1967 Mad. 231; 
Rawstorne v. Wilkinson, (1815) 4 Maule and 
Selwyn 256. 


Appeal against the decree of the District 
Court (II Addl.) Pondicherry in appeal Suit 
No. 144 of 1976, preferred against the decree 
of the Court of the District Munsif of 
Pondicherry in Original suit No. 562 of 1974. 


R. S. Venkatachari and S. Shamsuddin, for 
Appellants. 


V. Sridevan, G. Masilamani, 
S. Y. Masaaod, for Respondent. 


The Court delivered the following 


and 


JUDGMENT.—The defendants are the appel- 
lants. Thesuit was filed by the plaintiff- 
respondent for the recovery of a sum of 
Rs. 3,339. The facts leading to the filing of 
the suit are as follows : 


2. The defendants as decree-holders brought 
certain properties of one  Dhanalakshimi 
Ammal, wife of Govindachari, and others who 
were the judgment-debtors, to sale in E. P. 
No. 172 of 1972 on the file of the learned Addi- 
tional Subordinate Judge, Pondicherry. The 
plaintiff was the successful auction-purchaser 
and on 1st November, 1973, the date of 
auction, he deposited one-fourth of the sale 
proceeds‘of-Rs. 35,100. Не had also remitted 
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the balance of consideration and also non- 
Judicial stamp papers for the issue of a sale 
certificate. Before the sale could be confirm- 
ed, the judgment-debtors filed E. A. No. 492 
of 1973 under Order 21, rule 90 of the Civil 
Procedure Code, to set aside the sale on the 
ground of material irregularities and fraud, 
in publishing the proclamation of sale 
and in the conduct of the sale. By an 
order, dated 3rd August, 1974, the learned 
Additional Subordinate Judge, Pondicherry, 
held, that there was no mention of the place 
of auction of sale in the proclamation, that 
though there was no encumbrance on the pro- 
perty, a discharged mortgage was shown as an 
encumbrance, that there was only one bidder, 
who was the plaintiff in this case and he was 
also a relative of the decree-holder and that 
the sale is vitiated by material irregularities 
in proclamation of sale and іп the 
conduct of the sale, and in that view, 
the learned Sub ordinate Judge set aside 
thesale held on Ist November, 1973, but 
on condition, that the judgment-debtor depo- 
‘sited the amount equal to the amount of sale 
proceeds in Court on or before 7th August, 
1974. The  judgment-debtor  according'y 
deposited the money and the sale was set 
aside. While refunding the sale proceeds 
deposited in Court, a sum of Rs. 1,083 was 
deducted towards poundage and only the 
balance of Rs. 34,017 was paid back to the 
auction-purchaser on 27th November, 1974. 
In this suit, the plaintiff claimed that he is 
entitled to recover this'poundage of Rs. 1,083. 
He has also claimed that he is entitled to 
interest at least at 6 per cent. per annum, on 
Rs. 35,100 from Ist November, 1973, -the 
date of deposit to 27th November, 1974, when 
he was paid the sum of Rs. 34,017. This 
interest came to Rs. 2,256 and the interest 
added to the poundage cameto Rs. 3,339, for 
which, this present suit has been filed. The 
plaintiff's claim was that the sale was 
set aside due to irregularities and fraud com- 
mitted by the decreeholder, that for no fault 
of his, he has been made to pay the poundage 
and also to suffer loss by way of loss of 
interest and that therefore, he is entitled to 
recover the money claimed in the suit. The 
defendants contended that the plaintiff is not 
entitled to recover poundage or the interest 
from them and that the suit also was not 
maintainable. Both the Courts below have 
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held that the sale was set aside because the 
aproclamation was not in accordance with law 
and that there was also a misstatement of an 
encumbrance in the proclamation and that the 
decree-holder was responsible for all the 
irregularities. In fact that was the view taken 
by the executing Court while setting aside the 
sale. The Courts below also held that the 
plaintiff is entitled to recover the poundage as 
also the interest and the suit is maintainable. 
Accordingly the suit was dzcreed and the 
appeal filed there-against was also dismissed. 
In this second appeal, the learned counsel for 
the appellant contended that the suit for 
recovery of the poundage or for recovery of 
any interest is not maintainable. The first 
ground on which the learned counsel sub- 
mitted that the suit is not maintainable was 
that under Order 21, rule 93 of the Civil 
Procedure Code only the executing Court can 
direct refund of the money with or without 
interest subject to the limitations as to the 
liability of the person to pay interest as provi- 
ed in that rule itself. In fact, according to 
the leatned counsel, but for the provision is 
rule 93 a Court-auction-purchaser would not 
have been entitled to get refund of even the 
purchase money paid by him on setting aside 
the sale. 


3. Rule 93 of Order 21 of the Civil Proce- 
dure Code, reads as follows : 


“Where a sale of immovable property is set 
aside under rule 92, the purchaser shall be 
entitled to an order for repayment of his 
purchase-money, with or without interest 
as the Court may direct against any person 
to whom it has been paid." 


Rule 92 provides that where ап application is 
made under rule 89, rule 90 or rule 91 and 
that application is allowed, the Court shall 
make an order setting aside the sale. Rute 
89 enablesa judgment-debtor or any person 
holding ап interest in the property to apply 
to the executing Court to have the sale set 
aside on his depositing in Court for payment 
to the purchaser a sum equal to 5 per cent. of 
the purchase money and for payment to the 
decree-holder, the amount specified in the 
proclamation of sale as that for recovery of 
which the sale was ordered, less any amount 
which may, since the date of the proclamation 
of sale, have been received by the decree- 
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‘holder. Rule 90 enables a' decree-holder or 
any person entitled to share in a rateable 
distribution of assets or whose interests as are 
affected by the sale to apply to the Court to 
set aside the sale on the ground of any 
material irregularity or fraud in publishing 
or conducting it. Rule 91 enables the 
purchaser himself to apply to the Court to set 
aside the sale оп the ground that the judg- 
ment-debtor had no saleable interest in the 
property sold. The amendment of the Code 
by Central Act CIV of 1976 had not affected 
the provisions so far as the question with 
which we are concerned. The earliest of the 
‘decisions relevant for our purpose, which con- 
:sidered the question, is the one reported in 
Parvathi Ammal v. Govindasami Pillai'. In 
that case, a Court sale was set aside on 
account of irregularities in its conduct, 
perpetrated by the’ decree-holder. Тһе 
‘purchaser having received only the balance of 
‘the purchase price deducting the poundage, 
filed a suit for the return of the poundage fee 
not returned to him and interest on the 
purchase-money paid by him It was contend- 
‘ed that the suit was not . maintainable. 
Overruling the objection that only an execu- 
tion Нез, а Division Bench of this Court held 
that the suit was maintainable for the recovery 
of both poundage as also interest on the 
purchase-money- Seshagiri Ayyar, J., speak- 
ing for the Court, óbserved that in cases where 
the sale had to be set aside by reason of the 
fraud or carelessness of any particular party, 
that party, who was negligent, renders him- 
self liable to compensate the injured for the 
loss the latter has sustained. This right, 
according to the learned Judge, “‘is not creat- 
ed for the first time by the statute. The Code 
only recognized what has existed all along. 
As stated by Sir James Bacon (Vice-Chan- 
celler) in Powell v. Powell?, the purchaser is 
‘entitled under these circumstances to be dis- 
charged from his contract by reason of the 
invalidity of the, proceedings which led 
‘up to the sale and is entitled to be 
placed in status quo anfe". In support of this 
view, the learned Judge has also cited 24 
Cyclopaedia of Law and Procedure and certain 
other decisions. When the decree-holder, the 
defendant in the suit, relied оп certain cases 
relating to setting aside the sale for want of 
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saleable interest in the judgment-debtor, the 
learned Judge distinguished those cases 
as not applicable on the ground that “Һе 
right of action to obtain a refund consequent 
on the want of saleable interest in the judg- 
ment-debtor is not a right inhering in a pur- 
chaser, but is the creature of a statute, and 
the right thus conferred can only be exercises 
within the limitations prescribed. Conse- 
quently, without getting the sale set aside 
through Court, the purchaser has no right of 
action. The general principle of caveat 
emptor would affect the purchaser unless he 
chooses to adopt the remedy given to him by 
the statute." This decision is, therefore. 
clear authority for the position that rule 93 
of Order 21 does not in any way affect or 
debar or restrict the right of the auction-pur- 
chaser to seek his remedy in a suit for return 
of poundage fee and interest on purchase 
money paid by him. There was certain doubt 
as to whethera suitis maintainable or the 
proceedings will have to be taken in ex: cution 
in cases where there was no application for 
setting aside the sale either under rule 89, 90 
or 91 and the sale was confirmed, but sub- 
sequently in a different proceeding it was held 


that the judgment-debtor has по 
saleable interest in the property 
sold and оп that tasis the Cour.- 


auction-purchaser was deprived of his posses- 
sion. · Sections 310-A, 311, 312,.313, 314 and 
315 of: the Code of Civil Procedure, 1882, 
corresponding to rules 89, 90, 9], and 92 
In some 
of the decisions it was held that in cases 
where- in different proceedings it was held 
that the judgment-debtor has no saleable 


interest in the property, a suit for return of 


the purchase money was held to not main- 
tainable and the reasoning given in various 
judgments differed, though in the conclusion 
they agreed. So far as this Court is concern- 
ed after the Code of Civil Procedure, 1908 
came into force, a Full Bench con- 
sidered the question in Macha Koundan 
v. Kottara Koundan. After refering to 
the conflict of opinions and of the diffe- 
rence in language employed in the earlier 
Code and that in 1908, this Court ot seived that 
“the remedy by way of suit exists as a 
corollary to the recognition of the right to 
obtain a refund". Therefore, it. makes no 
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42 L. W. 866: A. I R. 1936 Mad 50. 


Ii] AROKIA SAMY MARTIAL У. MARGARET (Ramaswami, J.) 451 


difference whether the right to obtain 
refund arose on account of setting aside the 
sale on the ground of material irregularity or 
on the ground that the sale turns out to be 
futile by a finding in another suit by reason 
of the judgment-debtor having no saleable 
interest in the property. The Full Bench also 
held that the object. of the Code is to provide 
a speedier remedy in execution under certain 
special circumstances. The right of suit 
under other circumstances remains under the 
general law and not affected by the provisions 
in the Code. Since the right to obtain a 
refund was recognised by the Code, the 
remedy by way of suitwas held to exist not 
because the Code gave it, but because every 
right can be enforeed by a suit. 


4. Learned counsel for the appellant argued 
on the basis ofa Full Bench of five Judges 
of Andhra Pradesh High Court reported in 
Suryakanthamma v. Dorayya* that this view of 
the Full Bench requires reconsideration. Apart 
from the fact that Iam not convinced of the 
point raised by the learned counsel for reconsi- 
deration, and I am bound by the decision of the 
Full Bench of this Court rather than the deci- 
sion of Andhra Pradesh High Court, I am also 
of the view that that point which was decided 

: by the Full Bench of Andhra Pradesh High 
Courtand which was partly decided in the 
Full Bench of this Court relating to the right 
ofthe  auction-purchaser to file a suit for 
recovery of the purchase money when ina 
different proceeding it was held that the judg- 
ment-debtor has no saleable interest. does not 
arise for consideration in this suit. The deci- 
sion in Parvathi Ammal v. Govindasami 
Pillai*, is the decision directly on the point. 
This judgment in Parvathi Атта! v. Govin da- 
sami Pillai*, was also quoted with approval 
in the decision of the Full Bench in Macha 
Koundan v. Kottara Koundan’, in respect of 
that aspect of the case relating to the right to 
file a suit for recovery of poundage and interest. 
No decision of this Court or any other Court 
has taken any different view on this question. 
Therefore, there are no grounds for refering 
the matter to a Fuller Bench. 


S. Learned counsel for the appellants then 
relied on the decision of this Court in 


yn SS eee, 
1. (1965) 1 An. W.R. 395ГАІ. К 1965 А.Р. 239, 
is 20 I. L. R. 30 Mad. 803: 29 M. L, J. 467:2 


. W. 861. 
3. (1935) 69 M. L. J. 750 : A. I. R.1936 Mad. 50 
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Gangaraju Y. Venkatrayulu Naidu!, and con- 
tended that the suit is not maintainable. In 
that case the auction-purchaser at a Court- 
sale deposited the money required including 
poundage and that money remained in Court- 
for four years. In the meanwhile on an 
application filed by the judgment-debtor, the 
sale was set aside. The Court-auction- 
purchaser thereupon applied for return 
of his purchase money as also for 
the return of the poundage. The Court ordered 
the return of the money with interest, but the 
petitioner was informed that he should apply 
to the Government if he wished to obtain 
refund of the poundage. The decree-holder 
subsequently applied for review on the ground 
that he should not have been called upon to 
pay interest. The Court granted the review 
and passed an order refusing to call upon the 
decree-holder to pay any interest to the auction- 
purchaser. The Court further reviewed that 
part of its previous order, which dealt with 
the question of poundage and held that one 
half of the poundage should be paid by the 
decree-holder to the auction-purchaser and that 
in respect of the other half he should apply to 
the Government. The decree-holder preferred 
a revision petition against the order in review 
and contended that the modification as regards 
poundage was not justified. While dealing 
with the power of review, this Court held that 
Order 21,, rule 93, under which the 
original order to pay interest on the purchase 
money was made, enabled the Court only to 
direct that person to whom the purchase 
money was paid to pay interest and not 
against anybody else. There was an error in 
the earlier order оп the face of the record, 
which enabled the Court to review that order. 
While holding so, Justice King observed : 


"In my opinion rule 93 of Order 21, deals 
with the whole question of what is to happen 
to the money which has been deposited by 
the auction-purchaser when a sale has been 
set aside, and the fact that rule 93 permits 
the Court to makea particular order against 
a party only if that party has received the 
money is to my mind exhaustive, and 
means that no order can be passed against 
him in any other circumstances." 


On the basis of this observation, the learned 
counsel for the appellants contended that this 
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is an authority for the position that refund 
will have to be applied for in execution pro- 
ceedings and also against that person to whom 
it was originally paid and no separate 
suit was maintainable. I am unable to agree 
with this contention for more than one 
reason. Firstly, the learned Judge was not 
concerned with the question as to whether a 
guit was maintainable or not. The learned 
Judge was only concerned with the question 
as to whether the decree-holder was liable to 
pay interest or poundage. The application 
itself was made under Order 21, rule 93 of the 
Civil Procedure Code, and the review applica- 
tion was filed under Order 47, rule 8. The ques- 
tion of maintainability of the suit could not 
have and did not arise for consideration. 
Even on the question of the liability of the 
decree-holder to pay poundage or the interest 
the position cannot be held to be correct in 
view of the decision in Parvathi Атта! v. 
Govindasami  Pillaià and the Full Bench 
judgment in Macha Koundan v. Kotoora 
Koundan? and certain other provisions in the 
Code, which I will deal with it when I deal 
with the question on merits. Suffice it to say 
that the Division Bench judgment and the Full 
Bench judgment have not been referred to in 
this judgment and the decision shall be held 
to be an authority only for the position that 
an order could have been made under rule 
93 and if it was incorrect it could have been 
reviewed under Order 47. 


6. Learned counsel for the appellants then 
contended that the right for repayment of the 
purchase-money on setting aside the sale itself 
is a right for the first time recognized under 
the provisions of the Code and that, there- 
fore, the specific remedy provided in the Code 
alone could be resorted to and no suit 
is maintainable. In this connection, he 
referred to a passage from A. I. К. Com- 
mentaries on the Code of Civil Procedure, 
9th Edition, Volume 3, page 1238, and that 
passage reads as follows : 


“Rule 91 createsa right in the auction- 
` purchaser which was not available to him 
on the general principle of caveat emptor 
and provides for a specific remedy therefor 


Sig = ee 
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inrules 91 and 93. As seen in Note 62 to 
section 9 of the Code, where a right is 
created by statute and a method of enforc- 
ing that right or of redressing the grie- 
vance caused in the exercise or enforce- 
ment of the right is pointed out by the 
statute creating such right then the general 
remedy of suit will be barred.” 


As may be seen from this passage extracted, 
it related toa case of a claim for refund 
arising out of the sale being set aside in a 
different proceeding on the ground that the 
judgment-debtor had no saleable interest in 
the property. In my view, when a sale is set 
aside and the purchase money deposited in 
Court has not been paid to the decree-holder 
or the judgment-debtor. the right for the 
return or repayment of that money arises 
under the common law and there can be 
no doubt that the auction-purchaser is the 
person entitled for the money. Even de 
hors rule 93, the auction-purchaser would bel 
entitled for the repayment of his purchase 
money. Rule 93 only enables an executing 
Court to direct repayment of the money with 
or without interest in a case where the money 
deposited in Court has been withdrawn by 
any other person. In case where the amount 
is not withdrawn and which is available in 
Court the auction-purchaser is entitled to re- 
payment of the same and the question of 
liability to pay interest by the judgment-|’ 
debtor or the decree-holder would have to be 
decided with reference to the facts and cir- 
cumstances in each case and on finding as to 
who was responsible for the irregularity or 
fraud in conducting the sale or for setting 
aside the sale itself. Neither such a right to 
claim repayment of the purchase-money nor 
the interest thereon is a creature of the 
statute, nor the statute has provided any 
specific remedy for the same in order to bar 
a civil suit. 


7. Learned counsel for the appellants then 
contended that section 47 is a bar for filing of 
the suit. According to the learned counsel 
in view of the Explanation in section 47a 
purchaser of property ata sale in execution 
of a decree shall be deemed to be a party to 
the suit in which the decree is passed and, 
that, therefore, the dispute, if any, relating 
to the repayment of the purchase money or 
the interest thereon or on the question as to 
the person who is liable to pay the poundage, 


Ti] AROKIA SAMY Y. MARTIAL MARGARET (Rattaswanti, J.) 


it will have to be determined by the Court 
executing the decree and not by a separate 
suit. Clause (1) of section 47 readsas follows: 


“АП questions arising between the parties 
to the suit in which the decree was passed, 
or their representatives, and relating to the 
execution, discharge or satisfaction of the 
decree, shall be determined by the Court 
executing the decree and not by a separate 
suit. 


poundage, relate to the execution, _ discharge 
The repayment 





that this question of payment of interest also 
has any bearing оп the execution, discharge 
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orsatisfaction. Even on the question of the 
person who is to bear the poundage, I am 
unable to agree that it related to execution, 
discharge or satisfaction. i 















thelabour involved in conducting the sale. 
The liability to pay would have to be decided 
with reference to the relevant rules on the 
subject, but it cannot be stated that it relates 
to the execution, discharge or satisfaction in 
the sense mentioned in section 47, though I 
have my own reservation that if this questton 
had arisen as between the judgment-debtor 
and the decree-holder, it could not be con- 
Sidered as one falling under section 47. But 
on the facts and circumstances of this case, I 
am unable to hold that the question relating 
to payment of poundage has any relevance to 
the execution, discharge or satisfaction. For 
the foregoing reasons, I am of the view that the 
suit for recovery of the amount of poundage 
paid by the plaintiff and in interest claimed 
is maintainable. 


8. Onthe merits, learned counsel for the 
appellants contended that the poundage was 
payable by the auction-purchaser or the 
judgment-debtor and he was not liable to pay 
and that, therefore, no decree can be granted. 
On this aspect, the following passage from 
the judgment in Parvathi Атта! у. Govinda- 
sami Pillai*, may be usefully quoted as that 
answers the question conclusively. 


"Another contention of the appellant was 
that as poundage is taken by the Court, 
the decree-holder is not bound to рау 
it to the purchaser. This argument pro- 
ceeds on a misconception of the nature of 
the poundage fees. As was pointed out 
by Mr. Ramachandra Ayyar in his able 
argument, what the purchaser claims is 
really a portion of the purchase-money. It 
is from the payment made by him the 
Court makes a deduction for poundage and 
pays the balance to the decree-holder. 
Poundage isthe fee which is levied in 
England by the Sheriff as remuneration for 
his service. In this country, as the officers 
of the Court conducting the sales аге paid 
a fixed salary, a certain percentage of ihe 
purchase-money is taken for purchasing 
Stamps. In effect the fee is а charge paid 
by the decree-holder for the services he 
obtains from the Court. In England as well 


1. (1916) L L.R, 39 Mad. 803:29 М.І. J: 
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as in this country, this fee is taken out of 
the sale proceeds............. There is there- 
fore no warrant for the suggestion that in 
claiming the money retained as poundage 
fees, the purchaser does not ask for the 
return of the purchase-money. Nor do we 
see any reason to assent to the argument 
that the claim for the recovery of such fees 
Should be disposed of in execution." 


It may be seen from this passage that 


the poundage deducted and the claim 
in the present suit is really a claim 
for return of the part of the 
purchase-money itself. That plaintiff is 


' entitled for a return of the same, there could 
be no doubt. An argument onthe basis of 
the omission of the word ‘poundage’ in the 
then rule 157 (2) of the Civil Rules of Prac- 
tice, corresponding to the present rule 203 (2), 
that a poundage was not the liability of the 
decree-holder was also noticed by the Divi- 
sion Bench and it was held that this omission 
of the word ‘poundage’ in rule 157 (2) cannot 
affect the substantive right of suit which the 
purchaser has. The Court further observed : 


“It was held in Rawstorne v. Wilkinson, 
that the Sheriff has a right of action to 
recover poundage fees where the sale proves 
abortive The  auction-purchaser 
whose money has been paid by way of 
poundage tothe Sherifl will stand in his 
shoes to recover it against the execution 
creditor. The fact that it is retained by 
the Court can make no difference in princi- 
ple." 


Natesan, J., in the decision reported in 
Unnamalai Ammal v. Seyyadu Mohideen?, 
considered the various circumstances under 
which the claim for refund of poundage will 
have to be considered. The ratio of the 
judgment has been clearly brought out in 
the headnote and that may be usefully 
extracted: 


«The poundage paid under the provisions 
of Order 21, rules 89 to 91 of the Civil 
Procedure Code, in applications for setting 
aside an execution sale is in reality part of 
the purchase-money. Itis а fee or charge 
paid by the decree-holder for services he 
obtained from the Court and it is taken out 
of the sale proceeds. In cases where a sale 
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2, (1965) ZM. L. J. 554 : 78 L.W. 741 : АЛ. К. 
1967 Mad. 231. 


THE MADRAS LAW JOURNAL REPORTS 


[1981 
is set aside under Order 21, rule 89, 
there could be no difficulty. But 


in cases where a sale is set aside under 
Order 21, rule 90, the Court has to givea 
definite finding as to the party who is res- 
ponsible for the sale being set aside. 


In cases where the fault is on the decree- 
holder who had put the Court in motion 
and an auction-purchaser is aggrieved by 
the sale in his favour being set aside due to 
irregularities, the decree-holder will be 
liable to the auction-purchaser for return 
of the poundage deducted. The auction- 
purchaser is entitled to file a suit against 
the decree-holder for the poundage fees not 
returned tohim andinterest оп the 
purchase-money, if it is found that the sale 
was set aside because of the fault on the 
part of the decree-holder. 


In cases where a sale is set aside for the 
reason that there was no final decree in 
existence and the fault was not of the 
decree-holder nor of the judgment-debtor, 
it may be that in the intererests of justice 
the Court may recommend a refund of the 
poundage deducted, for consideration of 
the Revenue Authorities. But this could 
only be a recommendation and nothing 
more. 


But wliere in pursuance of a valid decree a 
sale is gone through and the sale is only 


voidable and not void and such sale is set - 


aside under Order 21, rule 90, there is no 
provision in law for a certificate of refund 
of the poundage.”’ 


As may be seen from this judgment, if the 
sale was set aside due to the irregularities in 
the conduct of the sale, the dercree-holder 
will be liable to the auction-purchaser for 
return of the poundage deducted. In this 
case,as already stated, inthe execution 
proceedings when an application under Order 
21, rule 90, was filed, the learned Sub-Judge 
found that the decree-holder was responsible 
for all the irregularities and that, therefore, 
the sale was liable be set aside. The decree- 
holder was, therefore, liable to pay the 
poundage and since the amount was deducted 
from the purchase-money paid by the auction- 
purchaser, the auction-purchaser is entitled 
for return of the same from the decree-holder, 
the defendant herein. Even on the question 


11) 


of interest the decision in Parvathi Ammal v. 
Govindaswami Pillai, which is binding on 
me, has held that the purchaser was entitled 
to the interest on the purchase-money from 
the decree-holder. Even the decision of 
Mr. Justice King in Gangaraju v. Venkatra- 
yulu Naidu®, which was relied on by the 
learned counsel for the appellant, did not 
hold that the auction-purchaser is not entitled 
for interest on the purchase-money. But 
since that application was filed under rule 
93 of Order 21, it was held that the interest 
could be directed to be paid by the Court 
only against the person who has received 
the money and not against any other party. 
But the general remedy available for return 
of the money by reason of the sale being set 
aside due to the negligence or fraud .commit- 
ted by the decree-holder on the principle that 
auction-purchaser is entitle to be restored or 
placed in status quo ante he will be entitled to 
the interest from the person who has respon- 
sible for depriving him of the benefit of the 
money during the period when the amount 
was in Court deposit. The defendant is, 
therefore, liable to pay interest as well. 


9. For the foregoing reasons, I am of the 
view that the judgment and decree of the 
Courts below are right and do not call for 
any interference. The second appeal, accord- 
ingly, fails and it dismissed. But there will 
be no order as to costs. Learned counsel for 
the appellants asked for leave to appealto 
Supreme Court. Ihave followed a division 
Bench judgment in Parvathi Ammal v. Govinda- 
sami Pillai, mainly and that had also the 
approval of the Full Bench in Macha 
Koundan v. Kottara Koundan*. On the point 
now under issue no other decision has been 
cited at the bar. The value of the suit itself 
of Rs. 3,339. In the circumstances, therefore, 
I am unable to state that the case involves a 
substantial question of law of general impor- 


tance and that question needs to be decided: 


by the Supreme Court. Therefore, this 


request for leave to appeal is rejected. 


R. S. 





Second appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT.—V. Sethuraman, J. 
Ponnuchami Servai Appellant* 


y. 


Balasubramanian alias Suresh (Minor), 
represented by next friend Gomathi Ammal 
and others Respondents. 


Deed—Cons truction—Will or Settlement— 
Tests—Gift of undivided interest in coparce- 
nary property by father to son—Effect. 


Normally speaking, every document has to 
be construed with reference to the language 
it contained and therefore a decision constru- 
ing one document cannot be an authority for 
construing another document except to the 
extent that the said decision may lay down 
certain principles or guidelines. The prin- 
ciple enunciated in this class of cases is that a 
testamentary bequest is revocable as the 
interest contemplated therein is intended to 
pass only after the life-time of the testator, 
while a settlement or a gift which comes into 
operation immediately is irrevocable. Even 
if a will contains a clause that it is not revo- 
cable, the law makes it revocable whereas in 
a gift or settlement if there isa clause that 
the settlor or donor can revoke it, still it will 
remain irrevocable under the law, because 
the donee obtains his interest in the property 
on the execution of the document itself. 
Consequently whether a particular document 
contains a provision as to whether it is revo- 
cable is not decisive of the question whether 
is a will ora gift. Similarly, the caption or 
the nomenclature given by the parties to the 
transaction is again not decisive of the ques- 
tion as to whether it is a will or a gift. Ifa 
particular document provides for immediate 
transfer of the interest from the original 
owner to somebody else, notwithstanding the 
fact that the parties called it a will, it would 
operate only asa gift. Similarly, if a docu- 
ment contains provisions which showed that 
the disposition would come into existence 





*S, A, No. 281 of 1977. 10th March, 1981, 


456 


only on the death of the executant of the 
document, even if the parties call it a settle- 
ment it would be only a will The fact of 
registration alone would not render the docu- 
ment a settlement if it, in other respects, is a 
will. Thus, the real and the only reliable 
test for the purpose of finding out whether 
the document constitutes a will ora gift 
is to examine the nature of the disposition 
under the document, to see whether it had 
transferred any interest in preasenti in favour 
of the settlee or whether it intended to trans- 
fer interest in favour of the beneficiary only 
on the death of the executant. 


In the present case, there are only two copar- 
ceners, namely, the first defendant and the 
plaintiff, his minor son and the first defendant 
was the person to act on behalf of the plain- 
tiff also. Asthe transaction was beneficial 
to the minor, there is no reason why the first 
defendant should withhold his consent to the 
gift of his interest in favour of the minor. 


Thus, this isa case where the gift of the’ 


undivided interest of the first defendant in 
the suit properties could have been validly 
made in favour of the plaintiff. 


Held, that this is a case in which there was 
only a settlement in favour of the plaintiff by 
the first defendant, that the settlement has to 
be taken аз а renunciation of the interest of 
the first defendant in the joint family proper- 
ties, and that the plaintiff is -entitled to the 
declaration and other relief asked for. 

[Para. 17.] 


Cases referred #0:— 


Commissioner of Gift-tax v. С. Thiruven- 
kata Mudaliar, Y. L К. (1977) 1 Mad. 53; 
Ramaswami Naidu v. M. S. Velappan, (1979) 
2 М.І. J. 808 ; Alapati Venkataramayya v. 
Alapati Nagamma, 35 L. W. 233: A. I. R. 
1932 Mad. 272; Chella  Subbanna v. 
Chella | Balasubbareddi, Y. L. К. 
Mad. 610 :(1945) 1 M. L. J. 

L. W. 54: A. IL R. 1945 Mad. i 
Thangavelu Pillai v. Doraisami Pillai, (1914) 
27 M. L. J. 272 ; Mahalingayya v. Sangayya, 
A. I. R. 1943 Bom 397 ; Aiyyagiri Venkata- 
ramayya, v. Aiyyagiri Ramayya, (1902) 
I. L. R. 25 Mad. 690 (F. B.); Gurulingappa v. 
Nandappa, (1897) I. L. R. 21 Bom. 797; 
Ramasubbaraya v. Appalanarasimharaju, 
I. L. К. (1940) Mad. 405 : (1940) 2 М.Т. J. 


THE MADRAS LAW JOURNAL REPORTS 


[1981 


1021 : 50 L. W. 824 : A. I. R. 1940 Mad. 217 ; 
Peddayya у. Ramalingam, (1888) I. L. R. 11 
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Appeal against the decree of the Court of the 
Subordinate Judge, Pudukottai, dated 12th 
January, 1977 and passed in Appeal Suit 
No. 65 of 1977, preferred against the decree of 
the Court of the District Munsif of Pudu- 
kottai in Original Suit No. 896 of 1974. 


К. R. Thiagarajan and S. Shahul Hameed, for 
Appellant. 


T. R. Srinivasan and N. Srivatsamani, for 


Respondent. 
The Court delivered the following 


JUDGMENT. —The third defendant in O. S. 
No. 896 of 1974 in the Court of the Principal 
District Munsif of Pudukkottai is the appel- 
lant in the second appeal. The plaintiff, a 
minor represented by his mother and next 
friend, filed a suit for declaration and injunc- 
tion or in the alternative for possession. The 
plaintiff is the son of the first defendant who 
was said to have been leading а wasteful life. 
On 24th May, 1973 the first defendant 
executed a release deed, marked as Exhibit 
А-2, in favour of the other members of the 
joint family of which his father was the karta 
and obtained the suit properties, towards his 
share in the family estate. On the following 
day, i, e., on 25th May, 1973, he executed a 
settlement deed in favour of the plaintiff with 
regard to the properties. Briefly stated, under 
the terms of the settlement, the income from 
the suit properties was to be enjoyed by 
the plaintiff, his parents and also by 
other heirs of his father. The properties 
were not to be alienated by the first defen- 
dant or his wife during their lifetime and 
after the lifetime of the first defendant, and 
on his attaining majority, the plaintiff would 
get an absolute interest over the properties. 
However, contrary to the deed, namely Exhi- 
bit A-1, on 7th May, 1974, the first defen- 
dant purported to revoke Exhibit А-1, and 
on 15th May, 1974 executed a registered sale 
deed in favour of the third defendant-appel- 
lant of the suit properties for a sum of 
Rs. 9,500. The said document has been 
marked as Exhibit B-3. According to the 
plaintiff, the sale was illegal and void and not 
binding on him. The second defendant 


Ш 


claimed to Бе а lessee from the first defen- 
dant of the properties under a document, 
dated 3rd August, 1973, marked as Exhibit 
B-2. As defendants 2and 3 were alleged to 
be attempting to trespass into the properties, 
the present suit was filed for declaration and 
injunction or in thealternative for possession, 


2. The first defendant in his written state- 
ment contended that there were demands 
from the creditors and that a deed of gift was 
executed with a view to defraud the creditors. 
The settlement was said to be void, illegal 
and unenforceable. The validity of the settle- 
ment was also attacked on the ground that 
it had not been accepted. The first defen- 
dant alleged that the plaintiff's mother was 
wasting the properties without any benefit to 
the family and that he was, therefore, con- 
strained to revoke the settlement deed. The 
sale was stated to have been effected in favour 
of the third defendant for discharging his 
debts. The first defendant, therefore, resisted 
the grant of the prayer for declaration and 
injunction or possession. The second defen- 
dant claimed to bea lessee having paid the 
rental in advance and resisted the prayer for 
possession. The third defendant took up the 
stand that he wasa bona fide purchaser of 
the suit properties for valuable consideration 
without any notice of any defect in title, that 
he believed the representation made by the 
first defendant and purchased the suit pro- 
perties for Rs. 2,500, which was utilised by 
the first defendant for discharging his debts 
and that the suit was, therefore, not 
maintainable. 


3. The learned District Munsif held that the 
settlement deed was void, illegal and un- 
enforceable, that the revocation deed was 
valid since there was no acceptance of the gift 
on behalf of the minor plaintiff and that the 
sale in favour of the third defendant was 
valid. He found against the second defen- 
dant’s claim. The result was he dismissed 
the suitand the plaintiff filed an appeal, 
which was disposed of by the learned Sub- 
ordinate Judge of Pudukkottai. The appellate 
Court held that the settlement deed was valid 
that it was accepted, that the revocation was 
invalid and that the third defendant was not 
entitled to any benefit under the sale deed, 
especially after the lifetime of the 
first defendant, who died during the 
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pendency of the appeal. The result was a 
pecree in favour of the plaintiff for the reliefs 
claimed. The present second appeal has been 
filed by the third defendant. 


4. Thelearned counsel for the appellant 
contended that Exhibit A-1 was invalid for 
two reasons, namely (1) ап undivided 
interest in a coparcenary property cannot be 
the subject of a gift and (2) even assuming it 
could be so gifted in the present case, the gift 
had not been accepted by any one on behalf 
the donee. His further contention was that 
Exhibit А-1 was in fact not a settlement deed, 
but only a Will; that a Will could be revoked 
at any time, that its revocation under Exhibit 
A-3 was valid and legal and that the sale deed 
Exhibit B-3 was executed by a person, who 
had title to the lands. for valuable considera- 
tion and was binding on the plaintiff. 


5. The first question that arises for considera- 
tion is whether the document, Exhibit А-1 
was a Will ora settlement or a gift. If it 
was a will, it could be revoked and, therefore, 
there would be по impediment to the first 
defendant revoking the Will and dealing with 
his share of the properties of the joint 
family. 


6. The question whether a particular docu- 
ment is a testamentary or a non-testamentary 
instrument hàs been gone into in several 
cases. Itisenough to mention two of the 
latest bench decisions, namely, Commissioner 
of Giff Tax, Madras v. C. Thiruvenkata 
Mudaliar} | and  Ramaswami Naidu У. 
M. S. Velappan and others?. Though the 
second decision does not refer to the first, to 
which I was a party, still the principles 
enunciated in both the decisions are not 
materially different. Normally speaking, 
every document has to be construed with 
reference to the language it contained and 
therefore a decision construing one document 
cannot be an authority for construing another 
document except to the extent that the said 
decision may lay down certain principles or 
guidelines. The principles enunciated in this 
class of cases is that a testamentary bequest is 





1. (1979) I. L. R. 1 Mad. 53. 
2. (1979) 2 M.L. J. 88, 
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revocable as the interest contemplated therein 


the testator, while a settlement or a gift which 
comes into operation immediately is irrevo- 
cable. Even if a Will contains a clause that it 
is not revocable, the law makes it revocable, 
whereas in a gift or settlement, even if there is 
a clause that the settlor or donor can revoke 
it, still it will remain irrevocable under the 
law, because the donee obtains his interest in 
the property on the execution of the docu- 
ment itself. Consequently, whether a parti- 
cular document contains a provision as to 
whether it is, revocable or irrevocable 
is not decisive of the question 
Whether it is à will ora gift. Similarly, the 
caption or the nomenclature given by the 
parties to the transaction is again not decisive 
of the question as to whether it is a will or a 
gift. If a particular document provides for 
immediate transfer of the interest from the 
original owner to, somebody else, notwith- 
standing the fact that the parties called ita 
will, it would operate only asa gift. Simi- 
larly, if a document contains provisions which 
showed that the disposition would come into 
existence only on the death of the executant 
of the document, even ifthe parties callita 
settlement, it would be only a will. The fact 
of registration alone would not render the 
document a settlément if it, in other respects, 
isa will. Thus, the real and the only reliable 
test for the purpose of finding out whether 
the document constitutes a will or a gift is to 
examine the nature ofthe disposition under 
the document to see whether it had transfer- 
red any interest in' praesenti in favour of the 
settlees or whether it intended to transfer 
interest in favour of the beneficiary only on 
the death of the executant. 





7. Itis in the light of these principles that 
I have to examine Exhibit B-1. The docu- 
mentisin Tamil and has been written by a 
Karnam. The executant is the first defen- 
dant and it purports to be in favour ofthe 
plaintiff; represented by both the father as 
well as the mother. The opening portion of 
the document shows that both the father and 
the mother executed the settlement as guar- 
dians, but the ‘settlement deed does not 
contain the signature ofthe mother. It refers 
to the plaintiff, being the only son and there 
being no other male heir, and also to the love 
and affection the first defendant bore to the 
plaintiff. It contémplates the enjoyment of 
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the properties by the first defendant as the 
guardian and the income from the properties 
was to be utilised by the first defendant and 
the plaintiff and also by his wife and his other 
heirs. The properties were not alienable 
either by the first defendant or his wife. 
After his lifetime and on the plaintiff attain- 
ing majority, the properties were to be taken 
absolutely by the plaintiff. The document 
contemplates afso the income being utilised 
not only for the maintenance of the first 
defendant’s family, but also for the marriage 
ofthe plaintiff’s only sister. The document 
declares that in the suit properties no female 
heir of the first defendant or his wife had any 
interest. This is a significant statement. 
The document was executed after the Hindu 
Succession Act, 1956, came into force. 
Under that Act, female children have a share 
on the death of the father. If it was only a 
will there was no need to make this statement 
as a will could alter the statutory course of 
succession. The declaration in this form 
suggests that the female heirs and the wife 
did not have any interest in the property even 
during his lifetime. If it was not intended 
to be operative iM praesenti, there was no 
Scope or need for making this statement. It 


is also stated that the settlement is 
irrevocable. In the context of this 
document, this statement of its irrevocabi- 


lity would only mean that the first defendant 
was content to reserve only a right to the 
income so as to maintain himself and his 
family during his lifetime, and gave up all his 
other rights forthwith. The giving up of his 
right to alienate the properties is also consis- 
tent only with its being a transaction, vesting 
the property in praesenti on the plaintiff. 


8. It is necessary to remember that this 
document came into existence immediately 
after the first defendant executed a release 
deed in favour of his father Ramaswamy 
Ayyar and his brother Balasubramanian. The 
first defendant did not himself go into the 
witness box and there are allegations 
about his wayward life, which remain uncon- 
tradicted by the only person who could speak 
onit. Thesettlement was executed on the 
very next day after he obtained the properties 
from his father. Тһе, sequence of events 
indicates its being a part of a scheme to see 
that the first defendant did not deal with the 
property to the detriment of the minor. The 
fact that he executed the revocation deed and 


Ir 


a sale deed within about a year after the 
settlement shows how the first defendant 
would behave if he were left freeto deal with 
the property. There is no evidence to prove 
that the first defendant was really indebted at 
the time when Exhibit B-1 came into existence 
and that there was any actual attempt to 
defeat the claims of the creditors. His 
allegations in the revocation deed that his wife 
was squandering the income has been made 
only to suit the execution of the document. 
When the daughter was a minor, there could 
beno question ofany preparation for her 
marriage. Yet the failure to make such 
preparation is trotted out as an excuse for the 
revocation deed which was to be followed 
within a week or so by the sale in which there 
18 no provision for investing part of the con- 
sideration for the marriage. It is also in 
evidence that he was living with a concubine 
in the same village. There could be no cause 
for wonder in these circumstances to find that 
the first defendant found an earliest 
opportunity to execute the sale deed. Thus 
the circumstances under which Exhibit B-1 
came into existence go to show that it was 
executed with a view to see that the first 
defendant did not squander away the pro- 
perties obtained by him as a result ofthe 
release from the joint family. 


9. The contention of the learned counsel for 
the appellant that there was no acceptance of 
the gift has been negatived in the Court below. 
Whether there was acceptance or not is 
essentially a question and the finding of the 
Courd below that there was acceptance is 
binding on me. 


10. Even assuming that I could go into the 
question of acceptance, I see no reason to 
differ from the conclusion on the Court below. 
The non-acceptance would strike at the root 
of the validity of the deed. It there was no 
acceptance, there was no need for the first 
defendant to execute a deed of revocation on 
7th May, 1974. Further, the circumstances 
in which the first defendant was placed go to 
show that the whole idea was to see that the 
properties were saved for the family. Sucha 
purpose cannot be effectuated by execution of 
a sham or nominal document. The plaintiff 
was a minor and the acceptance of the settle- 
ment can only be by his guardian. After the 
Hindu Minority and Guardianship Act, 1956, 
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there can be no doubt that the father alone 
could be the guardian of the person as well as 
the property of a minor. It is only after him 
that the mother can be the guardian. Unfor- 
tunately, there is а general notion that ina 
document executed by the father їп favour of 
aminor issue, somebody else has to be 
appointed asa guardian and the mother is 
referred to as the guardian in such cases. But 
this is a lay and erroneous notion. The 
acceptance, on the facts here, can only be by 
the father as the guardian of the minor and 
when he himself executed a document, the 
acceptance can be presumed. 


11. In Alapati Venkataramayya and others 
v. Alapati Nagamma!, there was a gift ofa 
house by the mother to her son and his wife. 
The son and the wife were minors. The 
donees and the parents of the husband of the 
donor continued to live in the house. It was 
held that the acceptance of the gift should be 
inferred unless the contrary was proved, and 
that the mere circumstance that the mother 
retained custody of the deed and kept the 
house in her name in the Municipal records 
and paid the taxes did not show that she did 
not intend the gift to be acted upon. In the 
present case also, the father was the only 
person who could have accepted the gift, 
and the parties were continuing to stay 
together even after the gift. In these circum- 
stances, the finding of the Court below that 
there was acceptance is unexceptionable. 
It is now necessary to go into the other 
aspect, namely whether there could bea gift 
ora settlement of an undivided interest in a 
coparcenary property. The learned counsel 
for the appellant drew my attention to the 
following passage in Mulla’s Hindu Law, 
Fourteenth Edition, occurring in paragraph 
258 at page 320: 


“According to the Mitakshara law as 
applied in all the states, no coparcener can 
dispose of his undivided interest in copar- 
cenary property by gift. Such transaction 
being void altogether there is no estoppel or 
other kind of personal bar which pre- 
cludes the donor from asserting his right 
to recover the transferred property. He 
may, however, make a gift of his interest 
with the consent of the other coparceners.” 
_—— ———— 


1. (1932) 35 L. W. 233 : A, І, R, 1932 Mad. 272, 
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12. Itis unnecessary for our present purpose 
to go into the proposition as to whether а 
coparcener can dispose of his undivided 
interest in coparcenary property by gift to a 
stranger. The above passage itself recognises 
the coparcener gifting his interest with the 
consent of the other coparceners. Such a 
gift can be in favour of any one. In the 
present case, there are only two coparceners, 
namely, the first defendant and the plaintiff 
and the first defendant was the person to act 
on behalf of the plaintiff also. As the trans- 
action was beneficial to the minor, there is no 
reason why the first defendant should with- 
hold his consent to the gift of his interest 
in favour of the minor. Thus, this is а case 
where the gift of the undivided interest of the 
first defendant in the suit properties could 
have been validly gifted in favour of the 
pla intiff. 


13. There is also another principle applic- 
able to this case, which has been set out in 
Mayne's Hindu Law, Eleventh Edition, para- 
graph 383 at page 485 as follows : 


“A gift by a coparcener of his entire un- 
divided interest in favour of the other co- 
parcener or coparceners will be valid 
whether it is regarded as one made with the 
consent of the other or others as a 
renunciation of his interest in favour of all. 
Sucha renunciation can be effected Ьу an 
expression of an intention to that effect, and 
no formality is necessary." 


There is one aspect to be borne in mind 
namely, that a coparcener cannot pick and 
choose one of several coparceners so as to 
make a gift of his undivided interest. The 
law is now well-set led by a Full Bench of 
this Court in Challa Subbanna and another у. 
Challa Balasubbareddi and others!. In that 
case, it was ruled that a member of a joint 
Hindu family governed by the Mitakshara law 
cannot give his interest in the family estate to 
one of several coparceners if they remain 
joint in estate. In such circumstances he can 
relinquish his interest, but the relinquish- 
ment operates for the benefit of all the other 
members. The earlier decisions on this point 
have been adverted to in the Full Bench deci- 
sion. Such a problem does not arise in the 
present case because the plaintiff is the only 
other copárcener and, therefore the gift of the 








|. (1945) 1 M.L.J. 140: 58/L. W. 54: I, L.R. 
(1945) Mad. 610: A. I. R, 1945 Mad. 142. 
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undivided interest of the first defendant can 
validly be made in favour of the plaintiff. 


14. Learned counsel next contended that in 
the present case a gift cannot be taken 
to be in the nature of a renunciation 
in favour of the other coparcener as in this 
case a life interest has been reserved in favour 
of the first defendant, his wife and his other 
heirs. In ZThangavelu Pillai v. Doraisami 
Pillai, a Bench of this Court held that a 
gift by a father of all his interest inthe family 
property in favour of his only son being 
supported by natural love and affection can 
be upheld as a relinquishment. The authority 
ofthis decision is not affected by the Full 
Bench in Challa Subbanna and another v. 
Challa Balasubbareddi and others?. In fact 
refering to this case, Leach, C J., delivering 
the judgment of the Full Bench, stated as 
page 143 of А.І. В. report that the only 
member of the joint family in Thangavelu 
Pillai’s casei, were the father and 
the son and that therefore, the case 
presented no difficulty. The learned Judge 
deciding Thangavelu Pillai у. Doraisami 
Pillait, referred to ап earlier decision 
іп Peddayya v.  Ramalingam?, which was 
found to be wrongly decided by the Full Bench. 
Therefore, no doubt is thrown on the actual 
decision in Thangavelu Pillai v. Doraisami 
Pillai}. and it is still good law. 


15. I have already referred to the learned 
counsel contending that this is a case in which 
it cannot be postulated that there was a renun- 
ciation as the first defendant reserved for 
himself certain rights in the properties 
settled. In Mahalingayya у. Sangayya*, the 
Bombay High Court considered a settlement 
or a gift of an undivided interest of a brother. 
In that case, one Chenbasayya renounced his 
interest in the family properties in favour of 
his brother Mahalingayya. It was found that 
Chenbasayya believed that he would be allow- 
ed to remain on part of the property which 
he undertook to relinquish in favour of his 
brother, with a condition as to the latter's 
making provision for his maintenance. At 
page 402, the learned Judges took the view 
that the gift was susceptible of the construc- 
tion that Chenbasayya intended to make an 
absolute gift in favour of Mahalingayya. The 
жезл у 

1. (1914)27 M.L. J. 272. 

2. ІІ. К. ТҮ Mad. 610:(1945) 1 M. L. J. 
140 : A. I. R. 1945 Mad. 142. 


ere) 1. Т. К. 11 Mad. 406. 
. I К. 1943 Bom. 397. 
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property was, therefore, found to be still one 
which retained the joint family character and 
did not become the absolute property of 
Mahalingayya. At page 402, the learned 
Judges observed: 


“The mere renunciation without more could, 
inthe view we take, not be regarded as 
altering the nature of the property. In fact, 
in our view, the expression of the belief of 
Chenbasayya thathe would be maintained 
and clothed and that the donee would 
continue to maintain him till the last is 
suggestive of an intention to retain some 
interest in the family property and to conti- 
nue as a member of the coparcenary. In 
that view of the matter it is difficult to 
régard the property, the subject-matter of 
the renuciation, as the separate property of 
Mahalingayya.”’ 


What is to be noticed is that, notwithstanding 
the retention of some interest, it was treated 
to be a renunciation. In that case, another 
brother’s branch represented by an adopted 
son claimed a share in the properties in respect 
of which there was a renunciation by Chen- 
basayya. It was held that as the said property 
continued as joint family property and as it 
was a renunciation in favour of Mahalingayya 
as an individual the other branch would also 
be entitled to a share therein. 


16. The relationship of the alienating or 
renouncing coparcener with the joint family 
has been considered by Bhashyam Ayyangar, J., 
In Aiyyagari Venkataramayya v. Aiyyagari 
Ramayya', which followed an earlier Bombay 
decision in Gurulingappa v. Nandappa?. In 
the Bombay case, which was fallowed by 
Bhashyam Ayyangar, J., it was held that the 
sale of a coparcener's interest in joint family 
property cannot affect the position of such 
coparcener in the joint family, or alter the 
rights of the several coparceners inter se, and 
that the alienating coparcener's rights to 
succeed to his brother's shares by survivorship 
were not affected by the sale of his interest in 
the joint family property so long as the 
purchaser did not proceed to work out his 





rights by partition.  Refering to this 
1. (1892) I. L. R. 25 Mad. 690 (Е. B.). 
2. (1897) I. L.R. 21 Bom. 797. 
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pronouncement, In Ramsubbardya v~. 
Appalanarasimharajut, Venkataramana Као, J., 
sitting with Abdur Rahman, J., observed : 


“This isa definite pronouncement that an 
alienating coparcener continues undivided 
even in respect of the share of the other 
members in the property alienated so that 
on the death of an member he will succeed 
to his share by survivorship along with the 
other members.” 


Thus renunciation does not cut him off from 
the family. 


17. On the facts here, it has to be held that 
the first defendant voluntarily executed a 
settlement of his undivided interest in 
favour of the plaintiff, the only other 
coparcener, with the result that the transac- 
tion was a renunciation of his interest in the 
joint family properties and that, thereafter, 
he had no power to execute the deed of revo- 
cation nor the sale deedin favour of the 
appellant. On a full consideration of the 
facts available in this case, I consider that 
this is a case in which there was only a settle- 
ment in favour of the plaintiff by the first 
defendant, that the settlement has to be taken 
as renunciation of the interest of the first 
defendant inthe joint family properties and 
that the plaintiff is entitled to the declara- 
tion and other reliefs asked for. There is 
substance in the contention that the third 
defendant is a bona fide purchaser for value 
without notice of the interest of the 
plaintiff in the properties. Exhibit A-1 is a 
registered document, which confers an 
interest in praesenti on the plaintiff and if in 
inspite of such a document the third defendant 
considered it worthwhile to purchase the 
the property, then there will be no equity in 
his favour. He has to face the consequences 
of-his action. There is also no proof of any 
debt having been incurred by the first defen- 
dant to the extent of Rs. 9,500 ог any sub- 
stantial part thereof in discharge of which 
the property had to be sold. The appeal is, 
accordingly, dismissed. There will be no 
order as to costs. 


R.S. Second appeal dismissed. 





1. I. L. R. (1940) Mad. 405 :(1940) 2 M.L.J. 
1021: 50 L, W. 824: A I. R. 1940 Mad. 217 at 220. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT:—F. Sethuraman, J. 


B. К. C. M. Palanichamy ... Appellant? 
y. 
T. R. Subramaniam Respondent. 


Indian Contract Act (IX of 1872), section 74 
—Agreement to sell immovable property— 
Amount deposited as | advance—Agreement 

falling through —Suit for recovery of advance 
> —Defendant found guilty of breach of agree- 
ment—No proof of damages adduced by 
plaintiff—Amount held to be paid only as 
earnest money—Suit for recovery of the 
amount decreed. 


Where a deposit by way of earnest money was 
made in regard to a contract of sale of 
immovable property, on the basis that there 
was a breach of contract, the question to be 
considered is, whether the amount could be 
forfeited on the contract falling through. 
Where the defendant himself was guilty of 
breach, there was no question of any for- 
feiture. The plaintiff had in the instant case, 
stated in the plaint that though he was 
entitled to a further sum of Rs. 3,116.00 as 
damages, he was not making the claim. Аз 
far as the sum of Rs. 3,116.00 deposited was 
concerned, it was necessary to remember that 
the property, agreed to be sold was immove- 
able property, that there was no proof of 
damages, and that ifforfeited the amount 
would be in the nature of a penalty. The for- 
feiture would be bad. The Court below 
acted rightly in directing refund of the sum 
of Rs. 3,116.00 to the plaintiff. [Para. 11.] 
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. Maula Bux v. Union of India, (1970) 1S. C. 
928 : (1970) 2 S. C. J. 249 : (1970) 2 M. L. 
(S. C.) 61:(1970) 2 An. W.R. (S. C) 61: 
А. I. В. 1970 S. C. 1955; Chiranjit Singh v. 
Har Swarup, (1926) 50 M. L. J. 629 : 23 L W. 
172 : A. I. R. 1926 P. C. 1; Hanuman Cotton 
Mills v. Tata Air Crafts, (1970) 2 S. C. J. 
420 : A. I. R. 1970 S. C. 1986; Union of India 
v. Rampur Distillery and Chemical Company 
Lfd., A. I. R. 1973 S. С. 1098. 


R. 
J. 
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Appeal against the decree dated 21st Novem -. 
ber, 1977 of the Court of the Subordinate 
Judge, Madurai in Appeal Suit No. 406 of 
1977, preferred against the decree of the 
Court of the Principal District Munsif, 
TORQUE Town in Original Suit No. 51 of 


T. R. Mani and R. Nandakumar, for Appel- 
lant. 


G. M. Nathan 
for Respondent. 


and I. Mahaboob Sheriff, 


The Court delivered the following 


JUDGMENT.— The defendant in О. S. No. 51 
of 1976 in the Court of the District Munsif 
of Madurai Town is the appellant. The 
plaintiff filed the suit for recovery of a sum 
of Rs. 3,116 being the advance amount paid 
for purchase of vacant site from the defen- 
dant on 30th January, 1975 for a sum 
of Rs. 22,680. The sale deed was to be 
executed within four months from that date 
and the balance amount was to be received 
before the Sub-Registrar. If the defendant 
failed to execute the document, he had to return 
the advance amount together with Rs. 3,116 
as damages. Subsequent to the agreement, 
the plaintiff alleged that he made enquiries 
about the encumbrance on the property as a 
result of which it was learnt that the land was 
under some compulsory acquisition proceed- 
ings by the Government. The plaintiff 
informed the defendant about this and ques- 
tioned his Jocus standi to sell the land. 
Suppression of the acquisition proceedings 
was alleged as a fraud committed on the 
plaintiff. Alleging that the defendant had no 
authority to sell the land in view of the 
pendency of acquisition proceedings and that 
the plaintiff had incurred heavy loss, the 
plaintiff came forward with the present suit 
claiming recovery of the[said sum of Rs. 3,116 
with interest at 12% per annum. The defen- 
dant in his written statement contended that 
the agreement to sell the property fell though 
on account of the default of the plaintiff, that 
the amount had been paid as earnest money 
which could be forfeited and that in any event 
the plaintiff was not entitled either to return 
ofthe amount or any damages by way of 


IH 


interest or otherwise. The trial Court beld 
that the defendant had not committed any 
breach of contract and that on the other hand 
it was only the plaintiff who had done so. The 
amount was treated to be only as earnest 
money or deposit for the due performance of 
the contract and the said sum was therefore 
held liable to be  forfeited by the defen- 
dant in accordance with the terms of the con- 
tract. The result was that the suit was dis- 
missed. 


2. The plaintiff filed an appeal which was 
disposed of by the learned Subordinate Judge, 
Madurai, by the judgment dated 21st 
November, 1977. The learned Subordinate 
Judge held that the sum of Rs. 3,116-00 was 
paid only as earnest money, that the defendant 
had committed breach of contract and that 
even assuming the plaintiff had committed 
breach, he was entitled to recover the 
money paid by him but not to any interest as 
and by way of damages. The result was that 
the suit was decreed directing the defendant 
to pay a sum of Rs. 3,116-00 to the plaintiff 
with interest at 6% per annum from the date 
of the appellate Court's decree till the date of 
realisation. The suit as regards damages was 
dismissed. 


3. The defendant has come forward with the 
present second appeal and at the time of the 
admission, the following substantial question 
of law was formulated. 


4. Whether the lower appellate Court having 
found that the amount paid under Exhibit A-1 
is only earnest money, is right in holding that 
the appellant will be entitled to retain if 
he proves damages? 


5. It may be clarified at this stage that it is 
not in dispute that the sum of Rs. 3,116-00 
was paid only as earnest money. The only 
question that requires to be considered is, 
whether the earnest money could be forfeited, 


6. There аге two decisions of the Supreme 
Court-of the year 1969. The first decision is 
Maula Bux v. Union of Indiat. In that case, 
one Maula Bux entered in to a contract with 





1. (1970)-1 S. C. R. 928: (1970) 2 S. C. J. 249: 
(1970) 2 M. L. J. (S. С.) 61: (1970) 2 An. W.R. 
(S. C.) 61: A. I. R. 1970 S. С. 1955 
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the Government of India for supply of pota- 
toes at the Military Headquarters in Uttar 
Pradesh area and deposited Rs. 10,000.00 as 
security for the due performance of the con- 
tract. He entered into another contract in 
1947 to supply at the same place poultry, eggs 
and fish for one year and deposited a sum of 
Rs. 8,500.00 for due performance of the con- 
tract. The Government of India rescinded 
the contracts and forfeited the amounts 
deposited by the said Maula Bux. He filed a 
suit which ultimately reached the Supreme 
Court in appeal. The Supreme Court found 
Maula Bux was guilty of breach of contracts 
and that considerable inconvenience was 
caused to the Military authorities because of 
the failure on the part of the said Maula Bux 
to supply the goods. Yet the Government 
was directed to repay the earnest money. In 
the course of the judgment, their Lordships 
referred to the Privy Council decision in 
Chiranjit Singh v. Har Swarup’, wherein it 
was observed that earnest money was part of 
the purchase price when the transaction 
went forward and that it was liable to be for- 
feited when it fell through by reason of the 
fault or failure of the purchaser. An amount 
deposited as security for due performance of 
the contract for supply of goods could not, it 
was held by the Supreme Court, be regarded 
as earnest money, which was part of the 
purchase price. In that particular case, the 
amount deposited was treated as liable to be 
returned. In Hanuman Cotton Mills and 
another v. Tata Air Crafts?, Hanuman 
Cotton Mills entered into an agreement for 
the purchase of certain aero-scrap for a sum 
of Rs. 10,00,000-00. Rs. 2,50,000-00 was paid 
at the time of the negotiations and the 
balance of Rs. 7, 50,000-00 was also to be 
paid immediately. Subsequently the purcha- 
ser i.e., Hanuman Cotton Mills, wanted to 
pay the balance in two instalments and it was 
agreed. However, the amount was not paid 
as agreed to and therefore the seller forfeited 
the entire amount of Rs. 2,50,000-00 which 
according to it was earnest money and then 
cancelled the contract. The propriety of this 
cancellation and forfeiture of Rs. 2.50 lacs 
was the subject-matter of decision by the 
Supreme Court. In the course of the judg- 


—_—_ ——— 


1. (1926) 50 M.L.J. 629: 23 1. W. 172: 
1 


A. I. R. 1926 P. C. 1. 
Les (1970) 2 S. C. J. 420:А. І. R. 1970 S.C. 
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ment, Their Xrdships pointed out that 
""earnest" must be given at the moment at 
which the contract is concluded. It repre- 
sents a guarantee that the contract will be 
fulfilled or, in other words, "earnest" is given 
to bind the contract. Itis part of the 
purchase price when the transaction is 
Carried out and is forfeited when the 
transaction falls through by reason of 
the default or failure of the purchaser. 
Unless there is anything to the contrary 
in the the terms of the contract, on default 
committed by the buyer, the seller is 
entitled to forfeit the earnest. While in Maula 
Bux's case!, it was pointed out that if the 
amount was reasonable, forfeiture of earnest 
money did not fall whithin section 74, in 
Hanuman Cotton Mills! case?, there. was a 
reservation about expressing an opinion on 
the question whether the element of reason- 
ableness can ever be considered regarding the 
forfeiture of the money. It is also note- 
worthy that the decision in Maula Bux's case’, 
has been noticed in the later decision in 
Hanuman Cotton Mills case?. | 


7. Oneaspect of difference between the two 
cases may be noticed at this stage. While 
the later decision in Hanuman Cotton Mills 
v. Tata Air Crafts?, proceeds on the basis that 
earnest money represents a guarantee that 
the contract will be fulfilled and that on failure 
of the guarantee, it could be forfeited, in the 
case of Maula Bux v. Union of India!, it was 
pointed out that the amount deposited as 
security guaranteeing due performance of the 
contract for supply of goods could not be 
regarded as earnest money as it was not part 
ofthe price. Ona full and deep considera- 
tion of the facts ofthe two cases, it appears 
that the case of Maula Bux v. Union of India’, 
dealt with what was essentially a security 
deposit independent of the price, so as to be 
proceeded against in case of damages, but 
it was directed to be refunded and the case of 
Hanuman Cotton Mills v. Tata Air Crafts?, 
was only an earnest money of Rs. 2.50 lakhs 
which was part of the price of Rs. 10 lakhs and 
which could be forfeited, if the parties so 
agreed. 


8. Subsequently the Supreme Court was 
concerned with a similar problem in Union 


ал Ш SES у + Жыз oe эйдэ? ТА 
1. (1970)2 S. C. J. 249: (1970) 15. С, R. 928 
A. I. R. 1970 S. C. 1955 at 1959. 

2. (1970) 2 S. С. 7.420; A. I. К. 1970. S. C. 1986 
at 1994, 1996. 
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of India v. Rampur Distillery and Chemical 
Company Limited}. In that case Rampur 
Distillery supplied to the Government of 
India a large quantity of rum which was found 
not to conform to the quality stipulated and 
was therefore rejected by the Union of India. 
Thesecurity deposit of Rs. 18,332-00 which 
was kept by the Rampur Distillery for due 
performance of the contract was forfeited. 
When Rampur Distillery protested against 
this forfeiture, the matter was referred to 
arbitration and the arbitrator held that the 
Union of India was entitled under section 74 
of the Indian Contract Act to the award of 
only a reasonable compensation whichw as 
fixed at Rs. 7,332-00 and he directed the 
Union of India to refund the balance of 
Rs. 11,000 to the Rampur Distillery. The 
award was contested and the matter was 
brought before the Supreme Court on appeal 
by the Union of India. It was contended for 
the Government of India that the security 
deposit was taken from the respondents in 
order to enure the due performance of the 
contract and that, the respondents having 
defaulted, the entire amount was liable to be 
forfeited. Dealing with this contention 


— 


Chandrachud, J. (as he then was), observed , 


as follows : 


“A similar contention was advanced before 
this Court but was rejected in Maula Bux v. 


-Union of India?. The appellant therein had ` 


entered into a contract with the Government 
of India for the supply of certain goods and 
had deposited a certain amount of security 
for the due performance of the contract. 
As in the instant case, it was stipulated in 
the contract there that the amount of 
security deposit was to stand forfeited in 
case the appellant neglected to perform his 
part of the contract. On the appellant 
committing default in the supply, the 
Government rescinded the contract and 
forfeited the security deposit. It was held 
by this Court that forfeiture of earnest 
money under a contract for sale of property 
does not amount to imposition of a penalty. 
But where under the terms of the contract 
the party in breach has undertaken to pay 
asum of money or to forfeit a sum of 


1. A. I. R. 1973 S. C. 1098. 
2. (1970)1 S. C. R. 928 : (1970) 2 S. C. J. 249. 
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money which he has already paid to the 
party complaining of a breach of contract, 
the undertaking is of the nature ofa 
penalty. It is important that the breach of 
contract caused no loss to the appellants. 
The stipulated quantity of rum was sub- 
sequently supplied to the appellants by the 
respondents themselves at the same rate. 
The appellants, in fact, made no attempt to 
establish that they had suffered any loss or 
damage on account of the breach committed 
by the respondents.” 


In the result, the Supreme Court rejected the 
claim of the Union of India to forfeit the 
security deposit. 


9. These and other cases were considered by 
a Bench of this Court in the case of S. Natesa 
Mudaliar (died) and others v. T. Sulochana 
Ammal!. The learned Judges, Natarajan and 
Padmanabhan. JJ., observed: 


“No doubt, Maula Bux v. Union of India, 
and Union of India v. Rampur Distillery 
and Chemical Company’, are cases where 
the security deposit was taken for the due 
performance of a contract. However, the 
principle is not in any way different from a 
case where there is a clause for forfeiture of 
earnest money paid under a contract of sale 
of property, movable or immovable. But 
inj Maula Bux v. Union of India®, the 
Supreme Court has clearly stated that for- 
feiture of a reasonable amount paid as 
earnest money does not amount to impos- 
ing a penalty, but if forfeiture is of the 
nature of penalty then section 74 applies". 


Againin the same judgment, the learned 
Judges, further observed : 


*From the above discussion, the following 
principles emerge. Whether the amount 
paid at the time of the contract for sale is 
freated as advance or deposit or earnest 
money section 74 will be attracted notwith- 
standing {һе clause for forfeiture of the said 
amount, the party in breach will be entitled 


a а шш шы зр а „рш E 
1. Appeal No. 232 of 1976 dated 21-3-1980. 

2. (1970) 2 S. C. J. 249 : (1970) 15. C. R. 928. 
3. А.Т. В. 1973 S. C. 1098. 
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only to a reasonable compensation subject 
to the maximum amount mentioned in the 
agreement for sale”. 


I would only take leave to add that this view 
obliterates the distinction between an advance, 
sccurity deposit and earnest money and 
places a uniform obligation that in all these 
cases, forfeiture would have to pass through 
the test of section 74. 


10. Following this judgment of the Bench, 
the question that arises in the present 
case is, whether where was an actual loss 
sustained by the defendant so that he could 
forfeit the whole amount of Rs. 3,116. The 
stipulation for forfeiture is not enough. There 
must be proof of damages. The plaintiff has 
pleaded that the defendant was guilty of 
breach of the contract because he did not dis- 
close the notiffcation under the Town Plann- 
ing Act. This notification was borne out by 
the encumbrance certificate, Exhibit А-1. 
The learned counsel for the appellant, 
Mr. T. R. Mani, contended that merely 
because there is some notification under the 
Town Planning Act it does not mean that there 
are pending acquisition proceedings as 
pleaded by the plaintiff in the plaint. As 
pointed out by the Court below if the notifica- 
tion under the Town Planning Act had been 
brought to the notice of the plaintiff at the 
time when he entered into the agreement, then 
the plaintiff would have considered for him- 
self whether it was worthwhile to purchase 
the property inspite of the notification 
The Town Planning notification is 
intended as a forerunner for compulsory 
acquisition of the land and therefore at 
the earliest point of time the land 
acquisition proceedings would follow. It isin 
these circumstances, that the Court below 
held that there was a breach on the part of 
the defendant. І see no reason to come toa 
different conclusion and hold that there was 
no breach of contract on the part of the plain- 
tiff. Such a question would be one of fact, and 
would not be ordinarily open for review ina 
second appeal. 


11, Onthe basis that there is a breach of 
contract, the further question that requires to 
be considered is, whether the amonnt could 
be forfeited by the defendant. When the 
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defendant himself is guilty of breach, there 
is no question of any forfeiture. The plain- 
tiff has stated inthe plaint that though he is 
entitled to a further sum of Rs. 3,116-00as 
damages, he is not making the claim. 
As far as the sum of Rs. 3,116-00 is 
concerned, it is necessary to remember 
that the’ property agreed to be sold ~is 
immovable property. There is по proof of 
damages. If forfeited the amount would be 
in the nature of penalty. The forfeiture 
would be bad. The Court below has con- 
sidered that there is no question of any 
damages by way of interest in favour . of 
the plaintiff, and therefore has . revers- 
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ed the trial Court's decree in so far 
as interest .is concerned. There is no 
appeal or cross-objections at the instance .of 
the plaintiff on.the question of. interest. 
Having regard to the facts here, I consider 
that the Court below acted rightly in directing 
refund of the sum of Rs. 3,116.00. There is 
there is therefore no merit in the second . 
appeal. It is accordingly dismissed. an 
Шеге -will be no order as to costs. $ 


R. S. —— Second appeal dismissed. 


[END ов VoLUME (1981) II м. L. . (REPORTS).] 
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V. Ѕейиѓатап, J... 


The Tamil Nadu Wakf Board 
E by its Secretary v. 


Sannasi Munayathiriyan. 


S.A. No. 551 of 1978. 


Wakf Act (XXIX of 1954), section 3 (11)— 
“Wakf’—Definition—Suit for declaration and 
recovery of possession by Wakf Board of 
property alleged to be improperly alienated 
—Wakf name— Construction. 


One, “E” executed a deed styled wakf cum 
settlement. He constituted himself the 
Manager of the properties covered by the 
document and stated he would enjoy the pro- 
perties only in his capacity as such Manager. · 
After his death his son would be the manager. 
Thereafter a suitable person from among the 
members of his family was to be constituted 
as the Manager. Properties were to be pur- 
chased in the name of ‘EZ’ estate. There was 
a ban on alienation either by the manager or 
by anybody in management of the properties. 
A lease deed for a period of not less than 
three years could however be executed. There 
was also a provision for making exchanges of 
the trust properties with other properties. 
The person in management was to draw a 
sum of Rs. 600 as allowance per annum. 
Every person who was to be in management 
of the properties after the life time of 'E' 
was to pay the taxes and incur the necessary 
expenses for the maintenance of the proper- 
ties. The balance of income was to be reserv- 
ed for unforseen expenditure. It should be 
constituted into a fund and according to the 
circumstances, property could be purchased 
out of it. During the period of Ramzan 
gruel was to be supplied to the poor people 
and clothes were also to be distributed out of 
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one share of income. Out of eight shares, 
the income from seven shares excluding the 
Share for charity, was to be individually 
allotted to the respective branches. Thus 
one share alone was to be -utilised for the 
pious and religious purposes mentioned above. 


In the present case there was no separate 
dedication for pious, religious and charitable 
purposes and for purposes of maintenance of 
the members of the family. Therefore the en- 
tire document has to be taken as creating a 
wakf and the properties would come within the 
purview of the Wakf Act, 1954. The Wakf 
Board can recover possession of the property 
from the alienee. 


A. P S. Mustafa, for Appellant. 


M. V. Krishnan, for Respondent. 
К.5. Second appeal 
| allowed. 


1 


P. Venugopal, J. 
Union of India v. 


Tamil Nadu Small Industries 
Corporation Limited. 


31st March, 1981. 
ВИ S.A. No, 2464 of 1977. 


Indian: Railways - Act (IX of 1890), sec- 
tion 78-B and Civil Procedure Code (V of 
1908), section 80—Notice to Central Govern- 
ment relating to Railways, whether should 
be addressed only to the General Manager. 


There is nọ requirement under section 80, 
Civil Procedure Code, that statutory notice 
in'a suit against the Central Government 
relating to: the railways must be addressed to 
any -particular person, much less to the 
General Manager. The requirement under 
section 80 is that the notice should either have 
been delivered to the General Manager or 
left at the office of the General Manager, and 
if the notice is left at the office of the General 
Manager, there is compliance of section 80. 
Personal notice to the General Manager is not 
required or contemplated under section 80. 
The office of the General Manager is a big 
one with many officers working under him 
and if the notice is left at the office of the 
General Manager in the hands of a responsi- 
ble senior official of the office, both the letter 
and the spirit of section 80 must be taken to 
have been complied with. In the present 
case, notice under section 80 was addressed 
to the Chief Commercial Superintendent, 
Madras. The office of the Chief Commercial 
Superintendent and the office of the General 
Manager are however in the same building in 
Park Town, Madras. 


Section 140 of the Railways Act, provides 
that any notice required or authorised by this 
Act to be served on a railway administration 
may be served, in case of a Railway adminis- 
tered by Central Government, on the General 
Manager or the Chief Commercial Superinten- 
dent. Though this may be for the purpose 
of the Railways Act, what requires to be 
noticed in the statutory provision which provi- 
des for notice being served on the General 


Manager or the Chief Commercial Superinten- 
dent is that it equates both for purposes of 
receiving statutory notices under the Railways 
Act. Viewed against the background of these 
facts, there is every justification to hold that 
the notice in the instant case complied with the 
statutory requirement under section 80, Civil 
Procedure Code, as it is a notice left at the 
office of the General Manager in the hands of 

a responsible senior official. ` 


Р. S. Srisailam, for Appellant. 


K. Chandrasekaran and K, Swaminathan, for 
Respondent. | f 


Second appeal 
~ dismissed. 


R.S. 


b. Sethiratiian, Ji a. 
mp Mure Palani Gounder v. 
ру Thirumalai Gounder. 
12th March, 1981. DE 

S.A. No. 2515 of 1977. 


(A) Transfer of Property Act uv of 1882), 
section 58 (су. _. E 


(B) Deed—Construction—" Sale" or “Mort- 
gage by conditional sale". 

The question whether a transaction is a sale 
or mortgage by conditional sale is one of 
intention. The form of the document is 
inconclusive. If the condition for repur- 
chdse is embodied in the same document there 


is a presumption that the document is a mort- 


gage by conditional sale. It is for the party 
challenging this presumption to establish that 
there is a sale and not a mortgage. In order 
to find out whether the intention was ito exe- 
'cute a mortgage or an out and out sale it would 
be possible to refer to the surrounding cir- 
cumstances for which oral evidence can be 
let in but subsequent conduct would be in- 
admissible іп evidence. 


In the instant case, the concerned document 
recited transfer of possession along with its 
being an absolute sale and it was executed by 
all the co-sharers in the property while an 
earlier mortgage was executed only by a few 
of the co-sharers. Though there was no evi- 
dence of the adequacy of the price of Rs. 1,000 
with reference to the property conveyed, it 
was only a part of the properties covered by 
the earlier mortgage that was transferred and 
therefore there was nothing improbable in the 
purchaser taking an absolute sale of a smaller 
extent with a ‘condition of repurchase. A 
document of conveyance 1941, of one-third 
share in the suit properties was for Rs. 300. 
Having ‘regard to the price of the one-third 
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share, the other two-third share would be of 
the value of Rs. 600, and the actual price 
paid five years earlier for the entire property 
was Rs.' 1,000. There were also recitals to 
confirm the title’ of the purchasers with refe- 
rence to the two-third share. It must be re- 
membered that this document of 1941, came 
into existence after the two years provided for 
repurchase. If the document was only a 
mortgage then there was no need to affirm the 
title of the defendants. There was also the 
circumstance, that patta was transferred іп 
favour of the purchaser. Taking into consi- 
deration all the circumstances it can be said 
that the document in question was an out and 
out sale and not a mortgage by conditional 
sale, : 


N. Sivamani and N. K. Mitra, for Appellants. 
T. R. Rajagopalan and T. К. ‘Rajaraman, 
for Respondents. І : 


R.S. Second appeal 


dismissed. 


P. Р. Gokulakrishnan, 
Officiating CI. 
Mrs. Rahmath Bi v. 
A. Ahmed Sheriff. 
16th April, 1981. 
C.R.P. No. 1234 of 1981. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960), sections 10 (3) 
(a) (i) and 10 (2) (ii)—Petition for eviction 
—Lower Courts’ findings in favour of landlord 
as to bona fide requirement for his occupa- 
tion, and subletting by tenant. 


On revision by tenant, 


Held: The landlord filed a petition for evic- 
tion; under sections 10 (3) (а), (7) and 10 
(2) (йу of Act, XVIII of 1960. The tenant 
claimed that the landlord was in occupation 
of three roóms in tbe building and the proper 
provision under’ Which’ the petition should 
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have been filed was section 10 (3) (с). Both 
the, Courts below had discussed the evidence 
on record and came to the conclusion that 
the landlórd required the building bona fide 
for’ his own occupation and that the tenant 
had sublet the . building to the 2nd and 3rd 
respondents before the Rent Control Court. 
Aggrieved by the order of eviction the tenants 
filed a.revision before the High Court, 


Held: 'There was absolutely no evidence 
that three rooms were under the lock and 
key of-the landlord herein. It was also not 
in evidence that the landlord was in physical 
possession of the said three rooms either. 
Both the Courts below had elaborately dis- 
` eussed the evidence on record and came to 
the conclusion that the landlord was in occupa- 
tion of a rented premises. Both the Courts 
below on the evidence on record came to the 
conclusion that the landlord had proved sub- 
letting by the tenant. Taking all these aspects 
into consideration, the finding arrived at by 
the Cóuits below was justified. 


S. M. Hameed Mohideen, for Petitioners. 
Sa 


Petition dismissed. 





P. Venugopal, J. 
Kasiviswanathan Ambalam v. 
| MR. ЕМ. Muthia Chettiar. 
24th April, 1981. — , 
S.A. No. 2491 of 1977. 


Madras City Tenants Protection (Amend- 
ment): Act (XVI of 1964), section 3—Suit 
for recovery of possession—Building used for 
non-residential purpose іп Pudukottai — 
Tenant. claiming rights under the City Tenants 
Protection Act—Tenant’s claim rejected—Act 
not extending to buildings used for non-resi- 
dential purposes іп Pudwkottai—Suit decreed 
— Subsequent notification issued under City 
Tenants Protection Act, extending the Act to 
non-residential buildings іп Pudukottai— 
Plaintiff's suit abates. 

The plaintiff filed a suit for recovery of pos- 
session dgainst the tenant after terminating 
the-fenanty. ^ The suit building was situated 


in Pudukottai town. The tenant claimed 
rights under the City Tenants Protection Act. 
The building was used for non-residential pur- 
poses. The suit was decreed on the ground 
that the City Tenants Protection Act, did not 
extend to buildings used for non-residential 
purposes in Pudukottai town. Subsequent 
to the decree, on 25th June, 1975, a notifica- 
tion was issued extending the City Tenants 
Protection Act, to non-residential buildings in 
Pudukottai town. The tenant’s appeal in the 
lower appellate Court failed. On second 
appeal to the High Court, 


Held: In view of the notification dated 25th 
June, 1975, extending the City Tenants Pro- 
tection Act, to non-residential buildings in 
Pudukottai town, the plaintiff’s suit abates 
and the plaintiff is not entitled to a decree for 
recovery of possession. 


Section 3 (of Act XVI of 1964) having 
been conceived in public interest and based on 
public policy, the benefits conferred under that 
section cannot be the subject-matter of waiver 
by the tenant. In view of section 3 of Act 
XVI of 1964, the plaintiff’s suit is bound to 
fail and has to be disinissed. ; 


T. R. Rajagopalan and T. R. Rajaram, for 
Appellant. 


К. Meyyappan, for Respondent. 


S.J. 





Appeal allowed, 


V. Ratnam, J. 
O. R. Seshadri v. 
B. Sudarsana Gupta. 

4th May, 1981. 
C.R.P.: Nos, 817, 819, 992, 
1001 and 1013 of 1981. 


(A) Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960) (as amended 
by Act XXIII of 1973), and the Rules framed 
thereunder, rule 17—-Appeals pending before 
the IV Judge of the Court of Small Causes, 
Madras — Withdrawal of those appeals by 
transfer, by the Chief Judge of the Court of 
Small Causes to his own file — Held, not in 
accordance with the Rules framed under the 
Act—Principal Judge, City Civil Court alone 
empowered to effect such transfer. — 


(B) Presidency Small Cause Courts Act (XV 
of 1882), section 10—Transfer of appeals 
from one Appellate Authority to another — 
Resort to rule 17 of the Tamil Nadu Build- 
ings (Lease and Rent Control) Rules not 
permissible. БК 

Rule 17 of the Rules framed under the Act as 
it stands effects a departure from its earlier 
counterpart, namely, rule 24 of the Rules fram- 
ed under the Tamil Nadu Buildings (Lease 
and Rent Control) Act XVIII of 1960, in that 
the Principal Judge, City Civil Court, Madras, 
with reference to cases arising in the City of 
Madras and the District Courts with reference 
to other cases have been designated as the 
authorities who can exercise the power of 
transfer which had earlier been vested in the 
High Court under rule 24 of the Rules framed 
under the Tamil Nadu Act, XVIII of 1960, 
with reference to appeals both in the City of 
Madras and also in the Districts. The 
grounds of course remained basically the same 
both under rule 17 of the Rules framed under 
the Act and under rule 24 of the Rules fram- 
ed under Tamil Nadu Act XVIII of 1960. 
Having regard to the  conferment of power 
of transfer on specified authorities exercisable 
only on the enumerated grounds, the power 
of transfer cannot be exercised otherwise than 
in conformity with rule 17 of the Rules fram- 
ed under the Act. The power would be 
available even in a case where the Appellate 
Authority before whom the appeal is pending 
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is not personally interested and no applica- 
tion for transfer by any party in the appeal 
has been made, but the District Court or the 
Principal Judge, City Civil Court, Madras is 
satisfied that there are sufficient grounds for 
such transfer. One of such sufficient grounds 
for transfer would be the accumulation 
of appeals before the particular Appellate 
Authority and the non-availability of suffi- 
cient appeals for disposal before another 
Appellate Authority. In order to effect a 
fair and equitable distribution of the appeals 
before the several Appellate Authorities and 
to secure a speedier disposal of the appeals, 
the power of transfer could be spelt out even 
from the terms of rule 17 of the Rules framed 
under the Act, as it stands. Therefore in the 
present cases, there was sufficient reason for 
the transfer of appeals from the file of IV 
Judge of the Court of Small Causes, in the 
sense, that it became necessary to relieve the 
IV Judge from the heavy workload of undis- 
posed of appeals on his file. But, then the 
existed and whether the power of transfer 
question is, if the ground for transfer had 
had been exercised by the authority empower- 
ed by the Rules. It is not in dispute in this 
case that the Principal Judge, City Civil 
Court, Madras had not exercised the power 
of transfer under rule 17 of the rules framed 
under the Act, but that it was the Chief Judge 
of the Court of Small Causes, who ordered 
the transfer-from the file of the IV Judge of 
the Court of Small Causes to his own file. This 
is certainly not in accordance with rule 17 of 
the Rules which has specifed not only the 
authority which can exercise the power, but also 
the grounds on which such transfer can be 
made. 


The question is whether section 10 of the 
Presidency Small Cause Courts Act, 1882, 
can be invoked in the present case. Sec- 
tion 4 of the Presidency Small Cause Courts 
Act, 1882; defines “Small Cause Court” as 
meaning the Court of Small Causes constitut- 
ed under this Act in the Towns of Calcutta, 
Madras or Bombay as the case may be. Sec- 
tion 10 providing for the distribution of the 
business of the Presidency Small Causes Courts 
can ordinarily have application only for the dis- 
tribution of the work before the Court which 
functions as the Presidency Smal Causes Court 
either at Calcutta, Madras or Bombay. The 


functioning of the Judges of the Courts of 
Small Causes at Madras either as Rent Control- 
lers or as Appellate Authorities is not referable 
to any of. the provisions under the Presidency 
Small Cause Courts Act, 1882, but they are 
functionaries under the provisions of the Tamil 
Nadu Buildings (Lease and Rent Control) 
Act, which is a self-contained enactment pro- 
viding for all matters dealt with by its provi- 
sions. It cannot therefore be stated that even 
while functioning under the provisions of the 
Act, the Rent Controllers and the Appellate 
Authorities would also function under the 
provisions of the Presidency Small Cause 
Courts Act, 1882. It is only by a notifica- 
tion of the Government that the Judges of 
the Courts of Small Causes have been desig- 
nated as Appellate Authorities. Jt might 
have been others as well in which case it 
cannot be said that the provisions of the 
Presidency Small Causes Courts would apply 
even to them. 


The notification appointing the "Appellate 
Authorities does not say that all the Judges of 
the Court of, Small Causes at Madras exclud- 
ing the VI, VII and VIII Judges together are 
constituted as. Appellate Authorities. А 
plain reading shows that the notification cons- 
titutes each Judge of the Court of Small 
Causes, excepting the VI, VII and VIII 
Judges as Appellate Authorities and if one 
such Appellate Authority has seisin over an 
appeal preferred under the provisions of the 
Act, then it would be the competent autho- 
rity to deal with it and dispose of the same 
without reference to other similar Appellate 
Authorities. No doubt, there is no provision 
made for the distribution of the appeals 
amongst several Appellate Authorities cons- 
tifuted under the Act but that cannot take 
away the power of the Appellate Authorities 
constituted under the Act to deal with appeals 
which are properly before them as a result 
of the distribution of such work, which is part 
of the process of the hearing of the appeal 
itself. It may be that all the Appellate 
Authorities have only one office for the pur- 
pose of preferring the appeals before them, 
namely, the office of the Court of Small 
Causes, Madras, but then the distribution of 
the appeals amongst the several appellate 
authorities has necessarily to be done only by 
that office. It is by this practice that ‘the 


appeals are posted before different Appellate 
Authorities as a result of the process of dis- 
tribution of the work. So long as each 
Appellate Authority has been designated as an 
Appellate Authority by itself, there is no 
need for a group disposal, as it were, of all 
appeals by all the Appellate Authorities. 


The proceedings before the Chief Judge of 
the Court of Small Causes at Madras (one of 
the Appellate Authorities under the Act), in 
the absence of an order for transfer of the 
appeals by the Principal Judge, City Civil 
Court, Madras, cannot be said to have taken 
place, before an authority which had the 
jurisdiction to deal with it on transfer from 
the file of the IV Judge of the Court of Small 
Causes, Madras, before whom the appeals 
were originally pending. 


R.S. 


. ——— Revision petition 
allowed. 


V. Ramaswami, J. 
P. Kasturi Bai v. 
T. Varadan. 
22nd April, 1981. 
S.A. No. 1961 of 1977. 


Transfer of Property Act (IV of 1882), sec- 
tion 69—Mortgaged property in possession of 
Receiver appointed by Court — Mortgagee 
exercising power of sale—Property sold by 
public auction — Prior permission of Court 
that appointed the Receiver not obtained—Sale 
whether valid. 


Held, that the mere fact of failure to obtain 
leave from the Court which had appointed the 
Receiver in respect of the mortgaged property 
will not in itself be.a ground for setting aside 
the sale held by the mortgagee exercising his 
power of sale. Grant of leave will only enable 
or give a right to the receiver or any person 
interested in the property to file a suit to have 
the sale set aside, if there are grounds for set- 
ting aside the sale. Therefore necessarily the 
plaintiff will have to state the grounds on 
which the sale should be avoided in addition 
to the fact that the leave of the Court for 
. the sale of the property was not obtained. 
In this case the plaintiff had not stated any 
specific ground to question the sale except the 
ground that the property was in the custody 
of the receiver when the mortgagee invoked 
his power of sale under section 69 of the 
Transfer of Property Act. In the present 
case there was another factor which would 
estop the plaintiff from questioning the sale 
itself. The plaintiff is the mortgagor and the 
mortgagee is given under the deed the power 
of sale under section 69 of the Transfer of 
Property Act. The receiver was discharged 
when the suit filed by defendants 6 and 7 in 
which he was appointed was dismissed. The 
result of it was the receiver shall be deemed 
to have been holding the property on behalf 
of the plaintiff. It was not the case of the 
plaintiff that she did not have any oppor- 
tunity or did not have notice of the sale under 
section 69 of the Transfer of Property Act. 
In the circumstances the plaintiff cannot plead 
any justifiable cause for setting aside the 
sale. . 


K. Yamunan, for Appellant. 
R.S, 





Second appeal 
dismissed . 
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V. Ratnam, J. 


R. V. Dharmalinga Mudalian v. 
К. Annamalai. 

lst April, 1981. 
C.R.P. No. 3393 of 1980. 


Tamil Nadu Buildings (Lease and Rent Con- 
the words “for his own occupation” by the 
Act XXIII of 1973), section 10 (3) (a)— 
Petition for eviction of | tenant —"If he re- 
quires additional accommodation for residen- 
tial purposes or for purposes of a business 
which he is carrying on"—Scope — Require- 
ment of building for additional accommoda- 
tion of son—Landlord entitled to order for 
eviction. "E. 


The extended and expanded interpretation of 
the words “for his own occupation" by the 
decisions was recognised, accepted and also 
given effect to by the Amending Act, XXIII 
of 1973, which by section 3 (3) inserted sec- 
tion 2 (6-A) in the present Act which includ- 
ed in the definition “member of his family" in 
relation to a landlord, his spouse, son daughter, 
grandchild or dependent parent. By the same 
Act under section 10 (2) for the words “his 
son" wherever they occurred the words “апу 
member of his family" were substituted. The 
background which led to the introduction of 
this amendment would thus clearly establish 
that this wider interpretation earlier given by 
the Courts and referred to above was accepted 
and had been given effect to by the statute, 
though under section 10 (3) (a) (i) to (iii) 
of the Act. Yet, when the. Legislature 
thought fit to accept this expanded interpreta- 
tion of the word "landlord", it is too much 
to say that there was a conscious omission on 
its part not to give effect to it with reference 
to section 10 (3) (i) of the Act alone. 


Held, further that it is certainly open to a land- 
lord to ask for additional accommodation in 
order to enable his son to live comfortably 
with the members.of his family enjoying all 
facilities and it is not for the tenant to state 
that this should not be done on question of 
relative hardship. 


А. Kamala Devi and C. Hanumantha Rao, 
for Petitioner. | 


° 


Р. R. Varadarajan and Р. С. Padmanabhan, 
for Respondent. 


R.S, 





Civil revision petition 
dismissed . 


V. Ratnam, J. 
Thulasibai Ammal v. 
Kanna Pandithar. 
30th April, 1981. 
C.R.P. No. 3425 of 1980. 


Tamil Nadu Court-Fees and Suits Valuation 
Act (XIV of 1955), section 52—Swit јог 
partition—Final decree passed—Allotment of 
properties made—Petitioner directed to pay 
Rs. 12,500 to equalise the value of the pro- 
perties allotted—Appeal against final decree 
by the petitioner—Petitioner directed to pay 
court-fee on Rs. 12,500—HWhether direction is 
correct. 


The final decree passed by the Court of first 
instance in a partition suit while allotting pro- 
perties directed the petitioner herein to pay 
Rs. 12,500 to the first respondent by way of 
owelty. The petitioner appealed to the Dis- 
trict Court against the final decree. On the 
question of the correct court-fee payable on 
the memorandum of appeal, 


Held: Under section 52 of the Tamil Nadu 
Courts-Fees and Suits Valuation Act, 1955, a 
general provision has been made that the fee 
payable in an appeal shall be the same as the 
fee that would be payable in the Court of 
first instance on the subject-matter of the 
appeal. In the present case, a reference to 
the memorandum of valuation in the intended 
appeal by the petitioner discloses that the value, 
of. the subject-matter of the appeal is shown 
as Rs. 12,500. Under the decree passed 
in the suit the first respondent in the appeal 
is directed to pay court-fee on this amount 
and therefore, if the petitioner wants to prefer 
an appeal against the decree, court-fee has to 
be paid on the same value viz., Rs. 12,500 
on which the first respondent has also been 
directed to pay the court-fee. In any event, 


Explanation (1) would be attracted in the 
instant case as the petitioner appeals against 
the grant of a relief of payment of Rs, 12,500 
in favour of the first respondent herein and 
the court-fee payable in that appeal should be 
the same as the fee that would be payable by 
the first respondent herein on the relief in the 
Court of the first instance. The petitioner 
cannot escape from the payment of court-fees 
of Rs. 12,500 which is the amount for which 
she has been made liable and for which the 
first respondent herein has also been made 
liable for payment of court-fee even under the 
terms of the decree. The order of the Court 
below holding that the petitioner has to pay 
ad valorem court-fee on Rs. 12,500 is perfect- 
ly correct. 
S. Jagadeesa Iyer for M. N. Padmanabhan and 
A. 5. Chakravarthi, for Petitioner. 
K. Srinivasan, for Respondent No. 1. 
N. R. Chandran, the Additional Government 
Pleader, for Respondents. 
R.S. Revision petition 
dismissed . 





Ratnam, 7. | 
9 Thangaraj y. 
` T. .V Rajalakshmi. 

30th July, 1981. А 


C.R.P. No. 1909 of 1981. 


Provincial Insolvency Act (V of 1920), sec- 
tion 59 (d)—Money suit against insolvent — 
Official Receiver if a necessary or proper party. 


In a suit against the insolvent for récovery 
of money due towards rent, tap charges and 
electricity charges, the Official Receiver is 
neither a necessary nor a proper party. 
Under the circumstances the Court below was 
justified in declining to implead the Official 
Receiver as a party to the suit. . 


P. R. Selvaraj, for Petitioner. 


N. Sivamani and T. V. Sivakumar, for Res- 
pondent. 


V.K. Petition dismissed. 





S. Nainar Sundaram, J. 
Ramachandran v. 


The Deputy Registrar, : 


Dairying, Trichy. 


23rd June, 1981. 
W.P. Nos, 4019 and 4566 of 1978. 


Tamil Nadu Co-operative Societies Act (LIII 
of 1961), -section 71—Wilful negligence—Ex- 
Directors of society — Failure to examine 
necessary papers before signing the minutes 
book—W hether amounts to wilful negligence. 


Held, that the petitioners failed to discharge 
the duties enjoined upon them to direct scru- 
tiny of accounts, examination of vouchers and 
the passing of statements before they signed 
the minutes book. But this failure by itself 
cannot come with the expression ‘wilful negli- 
gence' which has been construed as meaning 
something done either by commission or 
omission, in a deliberate and reprehensible 
manner, with reckless callousness and with a 
supine indifference (but not by accident ог 
inadvertence, without taking due care and 
precaution ordinarily éxpected from a rea- 
sonable prudent man under the existing cir- 
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cumstances. After all, the petitioners filled 
only the posts of Directors of the third respon- 
dent Society at the relevant point of time. The 
affairs of the third respondent Society were ad- 
mittedly managed by the President, Secretary 
and the Manager and if the petitioners reposed 


.confidence in the said officials and they merely 


affixed the signatures in the minutes books. 
that itself would not constitute ‘wilful negli- 
gence’ within the mischief of section 71 of the 
Act. 


G. Subramaniam, for Petitioner. 
Government Pleader, for Respondent, 


R.S. Petition allowed. 





G. Ramanujam and 
Fakir Mohammed, JJ. 


Rathinaswamy v. 
Komalavalli. 

14th July, 1981. 
C.R.P. No. 3288 of 1980. 


Tamil Nadu Buildings (Lease and Кет 
Control) Act (XVIII of 1960) (as amended 
by Act XXIII of 1973), section 23 (1) (b)— 
Appeal to Appellate Authority—Delay in fil- 
ing appeal — Section 5, Limitation Act 
(XXXVI of 1963)—Applicability. 


The point was whether the Appellate Autho- 
rity constituted under section 23 (1). (b) of 
the Tamil Nadu Act XVIII of 1960, as 
amended by Act XXIII of 1973, is a Court 
as described in section 5 of the Limitation 
Act. The word ‘Court’ has not been defined 
in the present Limitation Act XXXVI of 
1963, or in the old Limitation Act IX of 1908. 
Neither in the General Clauses Act nor in the 
Civil Procedure Code, is there any definition 
of “Court”. In the Evidence Act, and in the 
Madras Court-fees Act, 1965, a definition of 
the word “Court” is found. In the Indian 
Penal Code, the definition of a Court of jus- 
tice in section 3 (ii) of the Code is found. 


In the absence of any definition of Court in 
the Tamil Nadu Act XVIII of 1960 (Rent 
Control) Act, and in the Limitation Act, the 
definition of ‘Court’ in the other enactments 


will help to some extent to ascertain the inten- 
tion and purpose regarding the mention of the 
word "Court" in section 5 of the Limitation 
Act. Тһе new preamble refers to pro- 
ceeding other than suits and there 
reference: to "Courts". Law is not static as 
also the case-law. Section 5 of the old Limi- 
tation Act, had restricted its application to 
certain. proceedings, whereas the new Act 
XXXVI of 1963, has wider application. 
But the common feature in section 5 of both 
the Acts is the term "Court". 


There is a special period of Limitation fix- 
ed in the present Rent Control Act, for filing 
an appeal before the Appellate Authority. 
There is no specific exclusion of the applica- 
tion of section 5 of the Limitation Act any- 
where in Act XVIII of 1960. Of course, 
according to the proviso to section 25 (2) of 
the said Act, if the revision application is 
filed beyond one month from the date on 
which an order of the Appellate Authority is 
passed, the High Court may in its discretion, 
allow further time not exceeding one month 
‘for filing of any such application. There- 
fore section 5 of the Limitation Act, cannot 
be invoked as regards a revision petition filed 
in the High Court under section 25 of the 
Act XVIII of 1960, because the application 
of section `5 is impliedly excluded by pre- 
scribing a special period of extension of time 
for limitation. The forum of Rent Control 
litigation has been gradually shifted from the 
Revenue Officials to the Courts though the 
Rent Controller and the Appellate Authority 
are not described as Courts in the Act. The 
fact remains that the Rent Control legislation 
has undergone several amendments year after 
year and Act XVIII of 1960, is in exis- 
tence as amended by Act I of 1980, at present. 
Evidently, there was authority among all the 
concerned quarters that to suit the changed 
conditions and circumstances, the administra- 
tion of the Rent Control laws also required 
change of hands from non-judicial officers to 
judicial officers who are functioning as Courts. 


Section 29 (2) of the Limitation Act, governs 
special periods prescribed in the special and 
local laws of which the Rent Control Act, is 
one. The question whether the Appellate 
Authority is a persona designata or not is not 
a criterion for invoking the application of 
section 5 of the Indian Limitation Act, since 


is no: 
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the main question to be considered .is whether 
the Appellate Authority is a Court as describ- 
ed in section 5 of the Indian Limitation Act. 


Held, that for the purpose of sections 3, 5 
and 29 (2) of the Indian Limitation Act, 
the Appellate Authority is a Court and sec- 
tion 5 of the Limitation Act, is applicable to 
an appeal preferred by the petitioner before 
the Appellate Authority constituted under sec- 
tion 23 (1) (b) of the Madras Buildings 
(Lease and Rent Control) Act XVIII of 
1960. Г 


Venkatachalamurthy, for Petitioner. 
G. Subramanian, for- Respondent. 


R.S. Revision petition 
allowed . 





S. Ratnavel Pandian, J. 


T. N. Habib Khan, Proprietor 
Hotel Impala and Impala Sweets v. 


Arogya Mary Shanthi Lucian. 
26th June, 1981. 
C.R.P. No. 870 of 1981. 


(A) Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960) (as amended 
by Act XXIII of 1973), section 10 (2) (v) 
—Petition for eviction by landlord—Allega- 
tion of wilful default in payment of rent, and 
need for additional accommodation—Tenant 
opposing petition — After commencement of 
the trial and P.W. 15 examination partly three 
unregistered documents sought to be filed by 
petitioner — Objection to admissibility of 
documents — Further examination stopped 
—Admissibility of documents tried as prelimi- 
nary issue and objection overruled—Appeal 
by tenant to Appellate Authority against order 
passed by the Rent Controller—Maintainabi- 
lity. 


(B) Indian Registration Act (XVI of 1908), 
sections 17 (1) (d) and 49—Deed of lease, not 
properly stamped and registered—Not creating 
a present demise—Admissibility—Admissible 
in evidence for a collateral transaction. 


(C) Deed—Construction — Intention of the 
parties to be given effect to. 
Held, that the impugned order passed by the 


Rent Controller on the question of admissibi- 
lity of the documents in question is an appeal- 
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able one, since it affects the rights and liabili- 
ties of the aggrieved party. 


Section 17 of the Registration Act, enumerates 
the documents which require compulsory 
registration. Clause (d) of section 17 (1) 
states that leases of immovable property from 
year to year or for any term exceeding one 
year or reserving an yearly rent shall be regis- 
tered. Section 49 (c) of the Registration 
Act, states that no document required by sec- 
tion 17 or by any provisions of the Transfer 
of Property Act, to be registered shall be 
received as evidence of any transaction affect- 
ing such property or conferring such property, 
unless it has been registered. This is sub- 
ject to the proviso under which a document 
could be received in evidence for any collateral 


purpose. 


Section 2 (7) of the Registration Act, defines 
the term "lease" as including an agreement to 
lease. Article 35 of the Stamp Act, under 
which a lease includes an under-lease or sub- 
lease and any agreement to let or sublet, states 
that no. instrument chargeable with duty shall 
be admitted in evidence for any purpose, by 
any person having by law or consent of par- 
ties, authority to receive evidence, or shall be 
acted upon, registered or authenticated by 
any such person or by any public officer, un- 
less such instrument is duly stamped. The sec- 
tion is subject to a proviso. Section 36 states 
that where an instrument has been admitted 
in evidence such admission shall not, except 
as provided in section 61, be called in ques- 
tion at any stage of the same suit or proceed- 
ing on the agreement that the instrument has 
not been duly stamped. 


In the present case, the deeds which are 
characterised as agreements to lease immovable 
property, are for a period of five years, five 
years and ten years respectively. It has to 
be seen whether these agreements to lease 
create a present and immediate interest requir- 
ing compulsory registration. A lease of im- 
movable property is defined in section 105 of 
the Transfer of Property Act, as a transfer 
of a right to enjoy such property, made for a 
certain term, express or implied, or in perpe- 
tuity, in consideration of a price paid or pro- 
mised or of money, a share of crops, service, 
or any other thing of value, to be rendered 


. periodically or on specified occasions, to the 


transferor by the transferee, who accepts the 
transfer on such terms. The test to deter- 
mine whether an agreement falls within the 
definition of a lease is whether it has the 
effect of operating as an immediate demise of 
the property. 


Judicial pronouncements have brought out 
two categories of agreements to lease, viz. : 
(a) agreement which creates a present and 
immediate interest; and (b) agreement which 
creates a future interest, which is contingent 
and indeterminate. Documents falling under 
category (b) do not attract the provisions of 
the Registration Act, and the Stamp Act, and 
only the agreements which fall under category 
(a) viz., documents creating present and 
immediate interest require registration and to 
be duly stamped. 


In the documents in question admittedly, pos- 
session of the property, was not handed over 
to the tenant on the date of the execution of 
the documents, but it was postponed to -a 


'Jater date, however, giving option to the 


tenant to take delivery, if he so chose, the 
condition being that he should do so on or 
before 4th May, 1969 under the first docu- 
ment, on or before 31st March, 1970 under 
the second document and within 90 days under 
the third document, and that he should exe- 
cute a regular registered agreement in respect 
of each of the leases, within three months 
from the date of his taking delivery of pos- 
session. So far as the lessor is concerned, 
it is mentioned in the first two documents 
that he should deliver possession of the pro- 
perty to the tenant on or before the dates 
within which the tenant who is given the op- 
tion takes delivery of the property, and in 
the third instrument the lessor was obliged to 
deliver possession within ninety days on ог 
before 31st August, 1972. On a close read- 
ine of these documents, it is clear that the 
demise was to commence only on the hap- 
pening of the contingent event vig., on the 
tenant taking delivery of possession at. his 
option at a future date as provided in the 
document and the lessor handing over posses- 
sion, and thus the above contingent event 
was in determination. It was impossible on 
the dates of the execution of the above three 
documents to determine whether there could 
be a lease or not as it was contemplated to 


depend upon certain conditions. Therefore 
it cannot be said that. the agreements to lease 
were to operate as a present demise commenc- 
ing immediately or on a specified and deter- 
mined date, leaving only the execution of a 
formal lease agreement to a future date. It is 
unambiguous and clear from the recitals in the 
three documents themselves that the parties 
had contemplated a failure of the contingency 
of the tenant taking delivery of possession of 
the property or his executing a registered 
lease agreement within the time specified in 
the documents. 


' A series of judicial pronouncements holds 
that the intention of the parties as declared 
by the words of the instruments in question 
must govern the construction in finding out 
whether the instruments import a present and 
immediate demise. The Court must endenv- 
our to ascertain the intention of the parties 
from the contents of the instruments and if in 
such an enquiry the Court finds that the par- 
amount intention of the parties was not to 
create an immediate and present demise, then 
the instruments need no. registration. 


S. N. Balaraman and V. R. Gopalan, for 
Petitioner. 


V. R. Biksheswaran and B. T. Seshadri, for 
Respondent. 
R.S. Revision petition 

dismissed . 
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R. Sengottuvelan, J. 


М |в. Gopalakrishnan and 
: Company v. 


A. Kanakavalli Thayaramma. 
15th July, 1981. — 
C.R.P. No. 2968 of 1980. 


Тат! Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960), section 10 (2) (b) 
—Petition for eviction—User of building for a. 
purpose other than that for which it is leased 
—Building let out for betel-nut business — 
Building used for chilli business and also 
betel-nut business—Carrying on chilli-business, 
contrary to agreement—Eviction ordered. 


If according to the terms of the lease deed 
the lease was for non-residential purpose with- 
out mentioning any specific purpose, then, the 
premises could be put to any non-residential 
use. But if the lease was for a specific pur- 
pose, the use of the building for any other 
purpose, would amount to using the building 
for a purpose other.than that for which it is 
leased. In this case, in the rent agreement 
it was specifically stated that the premises 
was let out for carrying on betel-nut business. 
Putting the building to any other use would 
be a ground for eviction under section 10 (2) 
(b) of Act XVIII of 1960. In this case, it 
was admitted by the tenant that the premises 
was used for chilli business and that 
along with the chilli business, betel-nut busi- 
ness was also carried on. In any event, carry- 
ing on chilli business was contrary to the 
terms of the agreement, which entitled the 
landlords to initiate proceedings for eviction 
of the tenant, under section 10 (2) (b) of the 
Ас. 


М. Palaniappan, for Petitioner. 
К. B. Balasubramanian, for Respondents. 
S.T. Petition dismissed. 





Sengottuvelan, Je 
_ N. Sambasivam v. 


; | Abdul Sattar. 
&th September, 1981. 
` C.R.P. No, 1052 of 1979. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960) as amended by 


Act (XXIII of 1973), section 14 (1) (b)— ` 


Requirement of building by landlord for pur- 
pose of demolition and reconstruction—Bona 
fides—T'ests. . 


Held: "Under section 14 (1) (b) 


1; 


of the 


Tamil Nadu Buildings (Lease and Rent Con-: 


trol) Act, the landlord is entitled to evict the 
tenant fromi any premises if the same is bona 
fide required by the landlord for the imme- 
diate purpose of demolishing it and if such 
demolition is to be made for the purpose of 
` erecting a new building on the site of the 
building sought to be demolished. In assess- 
ing the bona fides ‘of the landlord, the means 
of the landlord to undertake such new cons- 
truction, the existing condition of the building 
and the fact that preparation is made by the 
landlord by way of getting the plan for cons- 
truction of a new building from the Munici- 
pal Authorities, are relevant factors to be 
considered. But at the same time, if the 
ciaim of the landlord in oblique, or dishonest 
made with the sole aim of evicting the tenant, 
the claim will have to be negatived. 


` N. Srivatsamani, for Petitioner. 
K. Hariharan, for Respondent. 
R.S. Civil revision 
petition dismissed, 
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Sathiadev, J. | 
; Palaniappa Gounder v. 


The Additional Collector, 
> | Trichy. 


23rd September, 1981. 
W.P. No. 4602 of 1979. 


Tamil Nadu Agricultural Lands Record of 
Tenancy Rights Act (X of 1969), section 6— 
Fowers of Appellate’ Authority to dismiss 
appeal for default. 


Section 6 of the Tamil Nadu Record of 
Tenancy Rights Act enables filing of an 
appeal against an order passed under’ sec- 
tion 3 (8) or section 4 (3) of the Act within 
the prescribed period and the Appellate Autho- 
rity is enjoined to render decision on such 
appeal. The decision so rendered is final, 
subject to a revision under section 7. There 
is no provision in the Act for dismissal of an 
appeal for default of appearance апа for 
setting aside such orders for good cause. The 
rules framed under séction 18 (d) of the 
Act, which enable the Government to provide 
for the procedure to be followed by the 
Authority and Officers having jurisdiction 
under the Act, do not provide for exercise of 
the power of dismissal for default. In simi- 
lar enactments of the Tamil Nadu Legisla- 
ture, intended to benefit agriculturists and 
tenants of lands, and in the Rules framed 
under the respective enactments, provisions 
liaye been, made for exercise of such a power. 
in Tamil Nadu Act XXV of 1955, rule 8 


: enables the Court constituted under the Act 


to have the powers exercisable by a civil 
Court in the trial of suits, and rule 8 (ii) (g) 
is to the effect that as far as possible the pro- 
ceedings are to be governed by Code of Civil 
Procedure with regard to the ordering and 
dismissal for default of appearance and setting 
aside for good cause. Rule 44 (1) (g) of 
the Rules framed under Tamil Nadu Public 
Trusts Act (LVII of 1961), provides for a 
similar power. Rule 4 (її) (g) of the Rules 
framed under Tamil Nadu Act XXIV of 
1956, is equally the same. Therefore when 
such contingencies had been contemplated 
under other Rules, and no such provision 
has been made under Act X of 1969, or the 
Rules framed thereunder it is also a factor 
which has to be taken into account to find 
out whether such a dismissal for default was 


», 
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contemplated and if so, as to why no provi- 
sion is found for restoration. The Appellate 
Authority is invested with the power under 
section 10 of the Act to receive oral and docu- 
mentary evidence, if circumstances warrant. 
When such powers are invested, it is for the 
purpose of enabling the Appellate Authority 
to decide the matter on merits and not for 
merely bringing the appeal to an end, by 
passing an abrupt order, whatever be the con- 
tingency. pod 


Therefore the paramount consideration that 
should prevail, is to prevent injustice being 
caused, be it a Court or Tribunal or Statutory 
‘Authority or quasi-judicial body etc., in dis- 
posing of matters in which rights of the citi- 
zens are involved. In the light of what has 
Seen held above, in so far as the Appellate 
‘Authority notified under section 6 of the Act 
(X of 1969) is concerned, he has no jurisdic- 
tion to dismiss an appeal for default of appea- 
rance and is duty hound to dispose of the ap- 
peal on facts and law, based on the memoran- 
dum of grounds taken in the appeal, if he 
chooses to dispose of the appeal in the absence 
of the appellant or his counsel it is not just. 
Hence the matter is remitted to the Appellate 
Authority. 


K. Doraiswami, T. Vadivel, Sathasivam and 
Vasu, for Petitioner. 


The Additional Government Pleader 
K. Sarvabhauman, for Respondent. 


R.S. Matter remended. 


and 


T. Sathiadev, J. 
K. Jayaprakash v. 


The Executive Authority, 
Tiruthangal Town Panchayat, 
Tiruthangal, Sattur Taluk, 
Ramanathapuram District. 


25th September, 1981. 
W.P. No. 353 of 1979. 


Tamil Nadu Panchayats Act (XXXV of 
1958) and Rules framed under the Act— 
Enhancement of property-tax in between two 
general revisions—Special notice of enchance- 
ment given under rule 10 (3)—No reasons 
Hisclosed in the notice—No opportunity for 
making representations given—Enhancement 
not validly made. 


Rule 10 (3) of -the Rules framed under the 
Tamil Nadu Panchayats Act enables the 
executive authority to make a special revision 
of house-tax but it can be done only after 
intimating by a special notice to the owner or 
occupier of the house that his representation 
for revising the enhancement will be consi- 
dered, if it reaches the Panchayat Office with- 
in thirty days from the date of service of such 
notice. Hence it is not sufficient to merely 
issue a special notice and straightaway en- 
hance the tax unless the representations made 
by the petitioner opposing the proposed 
enhancement of tax had been considered and 
disposed of. The notice served on the peti- 
tioner did not state the grounds which pre- 
valid upon the executive authority to revise 
the tax demands. It is necessary for the 
executive authority to furnish the reasons, so 
that the remedy provided under the Rules could 
be effectively and successfully utilised by the 
affected parties. 


Tn the present case there being no such order 
passed, and served on the petitioner except 
the special notice issued in a printed form 
furnishing therein the extent to which the 
tax is being raised, it becomes all the more 
necessary to remit the matter to enable the 
respondent to deal with it afresh by passing 
an order justifying the enhancement. 


